
No criminal justice system is, or can be, perfect. Nevertheless, the manner in 
which a society concerns itself with persons who may have been wrongly 
convicted and imprisoned must be one of the yardsticks by which civilization 
is measured. 

Justice 
Report on Miscarriages of Justice (1989) 
The British Section of the International Commission of Jurists 

We intend to make comments and recommendations about broad 
public policy issues involved in the administration of justice and in 
the day-to-day operations of police forces, but we would be remiss if 
we did not also address a much narrower and more specific, but no 
less troubling issue - wrongful conviction. 

How should society deal with situations like the one involving 
Donald Marshall, Jr., in which people are convicted and jailed for 
crimes they did not commit? First of all, how do we make sure we 
find out about situations in which someone has been wrongly 
convicted, and second, how do we determine a fair method to 
compensate those who have been wrongly convicted? 

In this section of the Report, we will deal with these issues 
separately and draw on the evidence we heard concerning the 
Marshall case as a starting point for the recommendations we will 
make. 

2.1.1 Finding and releasing the wrongfully convicted 

The Marshall case is not unique, and it would be unrealistic to 
assume otherwise. "Justice", the British Section of the International 
Commission of Jurists, for example, estimates there are at least 15 
cases a year in the United Kingdom in which people are imprisoned 
for crimes they did not commit. One such incident, of course, is 
clearly too many, so the question for us is how do we bring these 
situations to light and provide wrongly convicted people with a fair 
opportunity to establish their innocence. 

We believe someone - or some body - has to be appointed to serve 
as a kind of "court" of last resort, not only for individuals who claim 
they have been wrongfully convicted but also for others who may 
have information that someone else has been wrongly convicted. 

2.1.2 The Marshall case 

Consider the number of people associated with the Donald 
Marshall, Jr. case who had information that - if it had reached the 
right ears - might have uncovered Marshall's wrongful conviction 
much earlier. 

John Pratico, Maynard Chant and Patricia Harriss knew they had 
lied at Marshall's 1971 trial. Pratico's mother knew her son did not 
see the murder because he asked her the morning after the stabbing 
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what had happened in the park. Chant told both his mother and his 
minister what had happened. Sandra Cotie, Barbara Floyd and Joan 
Clemens all knew Pratico lied at trial. Donna Ebsary had seen her 
father wash blood from a knife on the night Seale was murdered, and 
later told a friend, David Ratchford, about what she had seen. Jimmy 
MacNeil, of course, witnessed Roy Ebsary stab Sandy Seale. 

For every case where a person is wrongly convicted, there may be 
Barbara Floyds, Donna Ebsarys and David Ratchfords. Where can 
they go with this information and be certain their information will be 
seriously considered and investigated? 

There is evidence in the Marshall case that at least some of these 
people did attempt to bring their information to the attention of those 
they considered proper authorities. Barbara Floyd and her friends did 
telephone Marshall's counsel to tell him what they knew but were 
told it was too late. After that, Floyd testified, "We didn't know what 
else to do." Donna Ebsary and David Ratchford took their 
information to Gary Green, an RCMP officer they knew. Green, in 
turn, directed them to the Sydney City Police Department. When the 
local police refused to reopen the case, Green not only went to 
discuss it with officers in the department himself, but he also passed 
the information on to the RCMP's General Investigation Section in 
Sydney. He testified he was given the impression the investigation 
was closed, and he did nothing further. 

Jimmy MacNeil also took his information to the Sydney City 
Police Department following Marshall's conviction in 1971. 
Although the matter was turned over to the RCMP and a 
reinvestigation was conducted, we have already concluded that this 
investigation was handled in a shockingly inept manner. Inspector 
Marshall, who conducted the investigation, was frank with us in 
admitting that he accepted without hesitation the interpretation of the 
original investigating officer MacIntyre. 

Given what we have learned about the way in which various 
police forces handled information brought to them in the Marshall 
case, we would be hard pressed to argue that people should - or 
would want to - take such information to a police force. 

Similarly, given what we now know about the tactics used by the 
Sydney City Police to obtain false statements from witnesses in the 
Marshall case, one could not reasonably have expected Pratico, 
Chant or Harriss to then go back to the same Sydney City Police 
Department after the trial and tell them that they had lied in their 
statements. Nor, given their experience with one police force, could 
they be expected willingly to approach another with their 
information. 

Although it is important to note that the RCMP's 1982 
investigation did lead to Marshall being freed from prison - implying 
that one cannot always assume that a police force will not be able or 
willing to conduct a proper investigation into allegations of wrongful 
conviction - we believe most citizens would feel more comfortable 
taking this sort of information, at least initially, to a person or body 
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they do not consider to be part of the criminal justice system, or 
directly or indirectly involved in the original investigation. We 
believe it makes more sense to expect citizens to provide information 
to a body that would not seem to have any sort of vested interest. 

In order for such an independent body to function effectively, 
people must not only know about that body's existence and role, but 
also have confidence that such a body has the power and the 
resources to conduct a thorough reinvestigation of the conviction. 

There are two issues here. The first is the constitution of a 
reinvestigative body and the second is the nature of its powers. 

Recommendation 1 

We recommend that the provincial Attorney General commence 
discussions with the federal Minister of Justice and the other 
provincial Attorneys General with a view to constituting an 
independent review mechanism - an individual or a body - to 
facilitate the reinvestigation of alleged cases of wrongful conviction. 

Recommendation 2 

We recommend that this review body have investigative power so it 
may have complete and full access to any and all documents and 
material required in any particular case, and that it have coercive 
power so witnesses can he compelled to provide information. 

It is our view that this review body would have a jurisdiction and 
responsibility that includes both the "administration of justice" 
(Section 92(14) of the Constitution Act, 1867), and substantive 
"criminal law and procedure" (Section 91(27)). It would be a 
national body, formed on a cooperative basis by the Federal and all 
the Provincial Governments, and would report jointly to both the 
federal Minister of Justice and the relevant provincial Attorney 
General. 

Based on the findings and recommendations of the review body, 
the federal Minister of Justice may choose to invoke the powers of 
either Sections 690 and 749 (formerly 617 and 683) of the Criminal 
Code, or alternatively, take no action at all. In cases where the review 
body recommends that the Minister invoke his powers pursuant to 
these sections of the Criminal Code and the Minister chooses not to 
do so, the federal Minister should be required to publicly state the 
reasons for such decision. Corrective action may also be taken at the 
provincial level, where necessary. 

We are not attempting to create another layer of bureaucracy. For 
the time being, all that may be necessary is for one person to be 
given the powers referred to above. It may not even be necessary for 
this responsibility to occupy that person full time. He or she may call 
upon police expertise to assist in or to carry out the necessary 
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investigative work. 
What is necessary is that steps be taken immediately to set up 

such a review facility and that Canadians be made aware that this 
review facility exists. It will not help wrongfully convicted persons 
if people do not know its services are available. Steps must be 
taken to ensure extensive and continuing publicity. 

2.1.3 The methodology for compensation 

When a convicted person is found to have been innocent and seeks 
compensation for his or her wrongful imprisonment, those in 
authority must respond not only fairly and compassionately, but also 
quickly. 

During the course of our hearings, the Federal-Provincial Task 
Force Report on Compensation of Wrongfully Convicted and 
Imprisoned Persons and the Federal-Provincial Guidelines relating to 
such compensation were placed in evidence. (A copy of the 
Guidelines is attached as Appendix 14.) In March 1988, at a meeting 
in Saskatoon of federal and provincial Justice Ministers, those 
Guidelines were accepted. In addition, the Federal Government 
announced it would pay 50 percent of the cost of compensation 
awarded in accordance with these Guidelines to those who were 
wrongfully convicted. 

We have considered all of this information in coming to our own 
recommendations. 

Recommendation 3 

We recommend that when a person is found to have been wrongfully 
convicted, a judicial inquiry be constituted to consider any claim for 
compensation. The person or persons appointed to this inquiry 
should be completely independent of any involvement with the 
administration of justice in the province which gave rise to the 
wrongful conviction. 

We do not believe a Court of Appeal should deal with claims for 
compensation arising from a wrongful conviction because it may 
have already determined the innocence of the wrongly convicted 
person. A Court of Appeal does not customarily hear viva voce 
evidence, and the amount of time which it would take to properly 
present a full case for compensation would inevitably take up a 
substantial portion of the time of a Court of Appeal. 
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Recommendation 4 

We recommend that there be no pre-set limit on the amounts 
recoverable with respect to any particular claim or any particular 
aspect of a claim. 

Although the Federal-Provincial Guidelines prescribe the 
considerations to be taken into account in determining total 
compensation and set a limit for non-pecuniary loss at $100,000, we 
echo the admonition contained in the 1980 report of the New 
Zealand Royal Commission to Inquire into and Report upon the 
Wrongful Conviction of Arthur Allan Thomas for the Murder of 
David Harvey Crewe and Jeanette Lenore Crewe. "Common decency 
and the conscience of society at large," the Inquiry commented, 
"demand that Mr. Thomas be generously compensated." 

Recommendation 5 

We recommend that any judicial inquiry be entitled to consider any 
and all factors which may have given rise to the wrongful 
conviction, imprisonment or the continuation of that imprisonment. 

Recommendation 6 

We recommend that appropriate legal fees and disbursements 
incurred by or on behalf of the wrongfully convicted person he paid 
as part of the inquiry's expenses. 

Recommendation 7 

We recommend that the inquiry report become a public document. 

We hope there are not many other cases in Canada in which 
persons have been - or will be - wrongfully convicted; however, 
there are bound to be some such cases. We believe that these 
recommendations for an independent reinvestigative review 
mechanism and the prompt setting up of a judicial inquiry to 
determine fair compensation for the wrongfully convicted will go a 
long way in assisting those who may have suffered the horror of 
being imprisoned for a crime they did not commit. We can say, based 
on our experience in this case, that such people must be provided 
with a full opportunity to prove their innocence and must be 
compensated fairly and expeditiously by Government. 

We wrote in Part 1 that Donald Marshall, Jr. was not treated fairly 
when he sought compensation for his wrongful conviction and 
imprisonment. We also found that the compensation paid to him was 
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undoubtedly influenced by the finding of the Court of Appeal that he 
was involved in a robbery and by the Court's comment that any 
miscarriage of justice was "more apparent than real". This view was 
reinforced by the majority judgment of Madame Justice McLachlin 
of the Supreme Court of Canada in that Court's October 5, 1989 
decision respecting the Commission's request to question members 
of the Nova Scotia Court of Appeal. After referring to the decision of 
the Nova Scotia Court of Appeal, Madame Justice McLachlin states, 
"The comments of the Court of Appeal had an impact on the 
quantum of that payment [the compensation]." 

It was in the context of the decision of the Nova Scotia Court of 
Appeal that counsel on behalf of Marshall negotiated a settlement 
and Marshall executed a full release. We heard no evidence on the 
adequacy of the amount actually paid, and accordingly express no 
opinion on it. However, it is our view that, in light of the facts as we 
have found them, the compensation process was so seriously flawed 
as to require a careful reconsideration of the adequacy of the amount 
paid. 

Recommendation 8 

We recommend that Government recanvass the adequacy of the 
compensation paid to Marshall in light of what we have found to be 
factors contributing to his wrongful conviction and continued 
incarceration. 

2.2 
Visible Minorities and the 
Criminal Justice System 

Marshall is the typical Indian lad that seems to lose control of his senses while 
indulging in intoxicating liquors. Apparently he enjoys a good fight while intoxicated. 

Corrections Canada Admission Document 
concerning Donald Marshall, Jr. 
July 21, 1972 
Exhibit 112, Page 3 

One reason Donald Marshall, Jr. was convicted of and spent 11 
years in jail for a murder he did not commit is because Marshall is an 
Indian. The statement quoted above is simply one of the more blatant 
and overt examples of the seemingly unconscious racism and racial 
stereotyping that influenced what happened to Donald Marshall, Jr. 

That racism played a role in Marshall's conviction and 
imprisonment is one of the most difficult and disturbing findings this 
Royal Commission has made. But reaching that conclusion was only 
the first part of our duty as Commissioners. We also had to determine 
whether such a tragic and unacceptable incident could occur again 
today and, if it could, to make recommendations to make sure it does 
not. 

Much has changed - and improved - in Nova Scotia in the 18 years 
since Donald Marshall, Jr. was convicted of murdering Sandy Seale. 
But as recent events such as the highly publicized incidents involving 
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fights between Black and White students at a high school in Cole 
Harbour make clear, one should never automatically assume that 
racism and discrimination occurred only in the past. 

If a Native - or a Black person - were charged with a similar 
offence today, what effect might their racial origin have on how their 
case would be handled by the police, by Crown and defence counsel, 
by the courts, and/or by the corrections system? If a Native or a 
Black were wrongfully convicted of a crime and later discovered to 
be innocent, what effect, if any, would race have on the amount of 
compensation he or she receives? What positive measures can this 
Royal Commission recommend to ensure that our justice system will 
not - and cannot - be influenced by the color of a person's skin? 

We realized from the beginning of our work that the bald facts of 
the Marshall case - a Native youth, who is charged with murdering a 
Black youth, is investigated, tried and convicted by a criminal justice 
system that is made up only of Whites - could not help but raise 
questions about the role the race of the accused and/or the victim 
may have played in the handling and disposition of this particular 
case. 

To help us deal with the specific issues associated with the 
Marshall case, we granted full standing to both the Union of Nova 
Scotia Indians and the Black United Front to allow them to appear 
before the Commission and to question witnesses during our public 
hearings. Their input was of considerable assistance to us in reaching 
our conclusions about the Marshall case. 

We also realized that, regardless of the outcome of our 
deliberations on the Marshall case, we would have to examine how 
Natives and Blacks are treated in the criminal justice system in Nova 
Scotia today in order to determine whether what happened to Seale 
and Marshall could also happen to two teenagers in a similar 
situation in 1990. 

Recognizing that the public hearing process was not a suitable 
forum for a discussion and analysis of complex issues of 
discrimination and racism, the Commission launched a parallel 
research program, which included commissioning independent 
scholars and researchers to take an analytical look at whether - or to 
what extent - race is a factor in the criminal justice system in Nova 
Scotia. Two of the five research reports deal specifically with issues 
facing Natives and Blacks (Volume 3: "The Mi'kmaq and Criminal 
Justice in Nova Scotia" and Volume 4: "Discrimination Against 
Blacks in Nova Scotia: The Criminal Justice System"). 

The Commission also convened a Consultative Conference in 
November 1988, to which we invited experts from across North 
America. Over the course of two-and-a-half days, they provided us 
with a broader perspective on the issues of discrimination and racism 
in the criminal justice system, and helped us to focus our own 
thinking on possible approaches to dealing with these issues. (See 
Volume 7 for an edited transcript of this Conference.) 
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What did we learn from this process of research and consultation? 
Although there may be some legitimate and important differences 

of opinion about precise numbers (see Appendix 18 to Volume 2 of 
our study, "Public Policing in Nova Scotia"), it is sufficient for our 
purposes here to point out that the Native and Black population in 
Nova Scotia is relatively small. The 1986 census figures indicate that 
out of a total population of 873,176, there are 4,610 Natives on-
reserve and 9,615 off-reserve, and 12,945 Blacks. 

As a group, those Natives and Blacks are poorer, less educated, 
more dependent on social assistance, more likely to be unemployed 
and, when employed, more likely to work in low-paying, menial jobs 
than their White counterparts. We learned that Blacks and Natives 
are disproportionately represented in our penitentiaries and prisons, 
but almost totally absent from the public life of the province. 

Witnesses at our public hearings, experts at our Consultative 
Conference, and the researchers who authored our commissioned 
studies all made the point that - regardless of intention - racial origin 
is a factor in this second-class status that minority group members 
endure in Nova Scotia - in other words, Natives and Blacks are 
disadvantaged because they are Native and Black. Racism, we were 
told, is alive and well in Canada, and specifically in Nova Scotia. As 
Dr. Wilson Head, one of the authors of the research study which 
appears as Volume 4, put it at the Consultative Conference: 

Volume 7, Page 49 Is there a different law for the poor and for the rich? For the minorities and the rich? 
Most minority groups are poor. They get it in the neck because they are poor. They get 
it in the neck because they are young. They get it in the neck because they are 
uneducated. They get it in the neck because they are racial minorities. 

What does all of that have to do with the criminal justice system 
and the duty of this Royal Commission to bring forth 
recommendations to make sure another Marshall case will not 
happen in the future? 

We recognize that the root cause of much of the discrimination 
Blacks and Natives complain about can be traced to social, political 
and economic structures, institutions and values that are not 
specifically part of the criminal justice system. We also recognize 
that we do not have the mandate - or the expertise - to make 
recommendations concerning public education or housing or social 
services or other matters that lie outside the criminal justice system. 
Nonetheless, we believe it is important to point out that the criminal 
justice system is simply one part of the broader social order, and that 
it will be impossible to solve all the problems we have identified 
within the justice system without also addressing broader issues such 
as equal access to education. 

While the education system per se is not within the terms of our 
mandate, for example, it is clear that without access to a university 
education, Blacks and Natives cannot participate in the criminal 
justice system as lawyers, para-professionals and judges. 
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There are encouraging signs that access is improving. Dalhousie, 
Nova Scotia's largest university, is attempting to make it easier for 
Blacks and Natives to take advantage of post-secondary education 
options. The university's "Transition Year Program" has been 
providing educational and other support for Black and Native 
students, who might not otherwise be able to attend university, since 
1969. The Micmac Professional Careers Project at Dalhousie 
University's Henson College and the Micmac Social Work Program 
at the Maritime School of Social Work are providing assistance and 
encouragement to Micmacs who wish to pursue certain professional 
paths. In addition, a 1989 report by the Dalhousie University Task 
Force on Access for Black and Native People has made 
recommendations to deal with a variety of problems facing visible 
minority students at Dalhousie. Finally - and particularly relevant to 
the work of this Royal Commission - the University launched a new 
program in September 1989 to encourage indigenous Black and 
Micmac students to attend Dalhousie Law School. 

These developments at Dalhousie, while largely outside our 
mandate, are significant and we believe will be helpful in changing 
or eliminating the perception of Blacks and Natives that the criminal 
justice system is closed to them. 

At the moment, Blacks and Natives clearly do feel aggrieved by 
their treatment at all levels of the justice system: by police, Crown 
prosecutors, defence lawyers, government officials and judges. 
Blacks and Natives believe that those working in the system - from 
top to bottom - lack sensitivity in dealing with members of visible 
minority groups. They believe they have no stake in what they regard 
as the "White man's justice system". 

Not only does that system not reflect the needs of their people, 
Black and Native leaders told us, but it also does not even reflect the 
simple fact of the existence of their people. The number of Natives 
and Blacks who are police officers, prosecutors, defence lawyers, 
judges and court workers, for example, is disproportionately and 
unjustifiably low, while the number of Natives and Blacks who are 
accused persons is disproportionately high. 

None of this is to suggest that this is the result of any evil intention 
to discriminate by those in the criminal justice system. But the 
Supreme Court of Canada itself has recently ruled that it is no longer 
necessary to prove that someone or some body intended to 
discriminate in order to find that that person or institution did 
discriminate. (See Ontario Human Rights Commission v. Simpsons-
Sears, [1985] 2 S.C.R. 536) The highest court has also considered 
the notion of what is called systemic or "adverse effects" 
discrimination. Systemic discrimination is what happens when a 
specific act, policy or structural factor - intended or unintended - 
results in adverse effects for members of certain specific groups. 

Although much of the discrimination that occurs in the criminal 
justice system is of an unintended sort, it is no less insidious and its 
impact is no less devastating because of that. What can be done to 
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eliminate this systemic discrimination and to give Blacks and 
Natives faith that the criminal justice system will treat them fairly? 

Before we attempt to answer those questions, it is important to 
make the point that although there are clearly some common interests 
between Blacks and Natives, these two minority groups do not 
regard the criminal justice system in exactly the same way. 
Historical, cultural and constitutional factors have placed Natives in 
a special position in Canada. Without wishing to oversimplify, we 
can say that Native groups generally want a greater measure of 
control of their own judicial affairs while Black groups generally 
want a stronger voice in the existing system. Because of these 
important cultural and historical differences, we will deal with the 
specific concerns of Natives and Blacks in the criminal justice 
system in separate sections of this Chapter. 

To begin, however, we will consider some issues of common 
concern to both Natives and Blacks. These include the need for 
governments at all levels to devise firm anti-racism policies; training 
that would lead to better representation of visible minorities in the 
criminal justice and legal system; improved access to useful legal 
information for Blacks and Natives; and more inventive options in 
sentencing of members of visible minorities. 

Our challenge is to propose solutions that will attack these 
problems in a way that will not only improve the lot of visible 
minorities in this province but also establish a model that can have an 
impact even beyond the boundaries of Nova Scotia. Some of our 
suggested solutions will require the cooperation of the Federal 
Government, which has jurisdiction over several of the matters 
before us. We believe this is a unique opportunity for Federal and 
Provincial Governments to work together towards constructive 
change. 

2.2.1 Representation of Natives and Blacks 

A tension exists in Canadian society between the original European partners in 
Confederation who dominate Canadian institutions and the other people who wish to 
share fully in the institutional life of the country. Inherent in the notion of diversity of 
Canadian society as a 'mosaic is the equal participation of the pieces making it up. 

Natives and Blacks are still almost invisible in the institutions 
operated by the majority White society in Nova Scotia, including the 
criminal justice system. It is time the complexions of those 
institutions changed. 

That is not to suggest that merely increasing the proportional 
representation of Natives and Blacks will suddenly solve all our 
racial problems. Increasing the quality of representation - getting 
minority group members into senior positions - will be just as 
important. However, this will only ultimately make a difference if the 
system itself changes to meet the needs of the minority communities. 

With those caveats on the record, however, we still believe 
increasing the number of Blacks and Natives in the criminal justice 

Equality Now 
House of Commons Special Committee on the 
Participation of Visible Minorities in Canadian 
Society (1984) 
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system is a necessary and overdue first step in making the system 
more responsive to and representative of visible minorities. 

In addition, the presence of more non-White faces in these 
important and respected institutions will be of value not only to 
minority group members. It may also help the general population 
develop increased sensitivity to - and tolerance for - the needs and 
aspirations of visible minorities. Their presence will remind us on a 
daily basis that minorities are members of our society too, and that 
that society is not - and never has been - completely White. 

2.2.2 Anti-racism policies 

Racism exists as a demonstrable social factor in social relations in Canada and the 
justice system is not excepted... A resolute political will must be adopted to 
acknowledge up front the existence of racism and to set about eliminating it by moving 
it onto the public policy agenda. Policymakers, legislators and government have an 
extra responsibility to create a climate which will be more inhospitable for racism. 

Our mandate extends to a complete examination of the criminal 
justice system in Nova Scotia, its administration and the manner in 
which criminal justice is delivered. The recommendations which 
follow focus on the criminal justice system but we realize that our 
recommendations, if implemented, may have wide-ranging effects in 
other areas of Canadian society and government as well. 

The first step must be for the Province of Nova Scotia to make 
sure its own house is in order so it can provide leadership for private 
and other public sector policy-makers and decision-makers. Our 
recommendations concerning the establishment of clear anti-racism 
policies within the Provincial Government include specific 
components dealing with improving the number and the quality of 
visible minority representation in the Departments of Attorney 
General and Solicitor General, as well as establishing a mechanism 
to monitor and enforce this employment equity provision. 

Monitoring and enforcement will be vital because unless such 
mechanisms are in place, there will be no way to evaluate the 
effectiveness of affirmative action programs or to make certain that 
those responsible live up to the goals of the programs. 

Recommendation 9 

We recommend that the Departments of the Attorney General and 
Solicitor General adopt and publicize a Policy on Race Relations 
that has as its basis a commitment to employment equity and the 
elimination of inequalities, based on race, in these Departments and 
their agencies and the reduction of racial tensions between these 
Departments and the communities with which they interact. 
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This policy statement should include goals and timetables for 
recruitment and hiring to achieve employment equity for visible 
minority groups. By having more minority group members on staff, 
these departments, which deliver and administer criminal justice, will 
gain a better understanding of the needs and views of the visible 
minority groups with which they are in day-to-day contact. They 
must also not only make a real effort to increase the hiring of visible 
minorities but must also work to sensitize all their staff to racial 
problems. 

Mechanisms do not now exist in Nova Scotia to monitor and 
enforce a policy such as we are recommending. The 1987 Annual 
Report of the Nova Scotia Civil Service Commission, for example, 
shows that of a total of 10,123 provincial civil servants, 208 are 
Black, seven are Native. But what does that really mean? Such 
numbers tell us nothing about the quality of representation of Black 
and Natives within the Province's public service because there is no 
monitoring mechanism built into that system to ensure that it is 
achieving its goals. 

We believe the Human Rights Commission is the most effective 
body to fulfill this critically important role. But we recognize that in 
order to be effective, the Commission must have adequate resources 
and be independent of Government. 

The concerns of Natives and Blacks must not only be part of the 
agenda of the Attorney General and Solicitor General's Departments 
but must also be integrated into general Government policy. Regular 
meetings between visible minority group representatives and key 
Government officials will provide opportunities for dialogue and 
understanding in a non-confrontational, non-crisis atmosphere. 

Recommendation 10 

We recommend that a Cabinet Committee on Race Relations be 
established which would include the Attorney General and Solicitor 
General. This Committee should meet regularly with representatives 
of visible minority groups in order to assure the input of these 
groups in matters of criminal justice. 

2.2.3 Legal profession 

Visible minorities in the legal profession fare no better than in 
Government. There are currently almost 1,200 lawyers in Nova 
Scotia who are eligible to appear before the courts. Of these, about a 
dozen are Black. There are no Micmac lawyers in Nova Scotia. To 
our knowledge, only one Native has ever graduated from Dalhousie 
Law School. There is one Black judge in Nova Scotia, at the Family 
Court level, and no Micmac judges. 

It is obvious that visible minorities cannot be represented among 
the ranks of Crown prosecutors, defence counsel and the judiciary 

154 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



unless they are entering and graduating from law schools in greatly 
increased numbers, and they cannot do that without a solid 
educational foundation. Improvements are needed in the education 
system to ensure that minority students are given support, both 
educational and financial, to put them on an equal footing with White 
students. 

The Dalhousie Law School's recently announced minority 
admission program - which includes special recruitment efforts and a 
summer program as well as educational and financial support - 
would appear to include all of the elements we have identified as 
being necessary to a successful initiative, and we are encouraged by 
its establishment. But Dalhousie's leadership must be accompanied 
by the financial support of governments and the bar in order to 
ensure that the increased participation of visible minorities in the 
legal profession actually occurs. 

Recommendation 11 

We recommend that the Dalhousie Law School's minority 
admissions program for Micmacs and indigenous Blacks receive the 
financial support of the Governments of Canada and Nova Scotia, 
and the Nova Scotia Bar 

In order for such programs to achieve the desired end, of course, it 
will be essential for those in authority to then take advantage of this 
growing pool of lawyers from the visible minority communities 
when making appointments. 

Recommendation 12 

We recommend that Governments consider the needs of visible 
minorities by appointing qualified visible minority judges and 
administrative board members whenever possible. 

Although these recommendations promote diversity in the legal 
profession and the courts, it is clear the legal profession and the 
courts are still almost entirely - and will continue to be largely - 
White institutions. Our research shows that many Natives and Blacks 
feel poorly served by the legal profession, not only because there are 
so few visible minority lawyers, but also because many lawyers seem 
ill-equipped to deal with the special problems of minority clients. 
The profession has a responsibility not only to encourage racial 
diversity in its ranks but also to assist in sensitizing its members to 
minority issues. In order to make sure that those who are part of the 
system have an awareness of and sensitivity to issues facing Natives 
and Blacks, education and ongoing training will be necessary. 
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Recommendation 13 

We recommend that the Dalhousie Law School, the Nova Scotia 
Barristers Society and the Judicial Councils support courses and 
programs dealing with legal issues facing visible minorities, and 
encourage sensitivity to minority concerns for law students, lawyers 
and judges. 

Law schools provide lawyers with their basic legal education, 
emphasizing legal concepts, skills training, and "thinking like a 
lawyer". Most students graduate from law school with little exposure 
to the daily reality of the minority population. While Dalhousie Law 
School now offers a course in Native Law, this is only available to a 
few students. In addition to such specific courses, the Law School 
must encourage law students to consider minority concerns in all 
their courses. This must be done not only in relation to substantive 
legal issues, but also in terms of sensitizing our future lawyers to the 
particular needs of visible minorities. 

Once they graduate from law school, lawyers' continuing 
education is dealt with first through the Bar Admission Course and 
then through the Continuing Legal Education Society of Nova 
Scotia. To date, there has been little or no emphasis in these courses 
and programs on minority issues, and we urge those who run them to 
make this a priority. With so few minority lawyers in the province, 
all of the practicing bar must accept some responsibility to become 
attuned to these issues. 

Crown prosecutors have a special role in ensuring that the system 
is perceived to be dealing with individuals on an equal footing, 
regardless of race. It is therefore important that continuing 
professional education programs include sessions which introduce 
Crown prosecutors to the facts of systemic discrimination. 

Recommendation 14 

We recommend that the Attorney General establish continuing 
professional education programs for Crown prosecutors, which 
would include: 

an exposure to materials explaining the nature of systemic 
discrimination toward Black and Native peoples in Nova Scotia in 
the criminal justice system; and 

an exploration of means by which Crown prosecutors can carry 
out their functions so as to reduce the effects of systemic 
discrimination in the Nova Scotia criminal justice system. 

Judges must be fair and impartial in dealing with all who appear 
before them. They must also appear to be fair and impartial. Our 

156 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



research, as well as anecdotal reports, indicate that some individuals 
from visible minority groups believe that some judges treat them 
with less respect than White accused. We cannot comment on 
whether these perceptions are based on fact, but these perceptions do 
exist and that causes us concern. A fair judiciary is the cornerstone of 
our legal system. One incident of unfairness on racial grounds holds 
the entire judiciary open to disrespect. 

The role of judicial councils in disciplining judges for improper 
conduct is not widely known. The judicial councils, which provide 
the only mechanism through which a citizen can complain about a 
judge's conduct, should publicize their existence and functions. The 
public must be able to see that judges are subject to the same, if not 
higher, standards of behavior as other participants in society. 

2.2.4 Police 

Police/minority relations are a very important part of the work of 
this Royal Commission. The Chapter on Policing (Chapter 2.6) 
discusses the organization, training and services provided by the 
police, as well as their particular responsibilities in dealing with 
visible minorities. 

We heard allegations in our public hearings about tensions 
between the Native youth of the Membertou Reserve and the Sydney 
City Police Department in the early 1970s. For example, Native 
witnesses have suggested that Native youth were picked out as 
troublemakers, hassled without cause, occasionally roughed up and 
regularly kicked out of Wentworth Park, their favorite meeting place. 
We have evidence from non-Native witnesses who dated Indian boys 
that the police told their parents they should not hang around with 
Indians. We also heard that members of the Sydney City Police 
Department in 1971 received little or no training of any kind, and no 
training at all in dealing with Native people or other visible 
minorities. Even now, there is little education of police officers in 
Sydney - or elsewhere in the province - on the special needs of 
visible minorities. 

Recommendation 15 

We recommend that training for all police officers, both at the intake 
level and as continuing education, include content on 
police/minority concerns and sensitivity to visible minority issues. 

We understand there is such a course on the books at the Atlantic 
Police Academy, but that it is inactive because of low enrollment. 
This is simply not good enough. 

Many Natives and Blacks believe police officers accept negative 
stereotypes of members of minority groups. Our researcher was told, 
for example, that many Natives believe police might respond slowly 
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to an incident on a reserve because the police believe that most such 
incidents are alcohol-related and will resolve themselves if left alone. 

A recent study done by Dr. Joseph Fletcher et al. at the Centre of 
Criminology at the University of Toronto confirms that police 
officers are prone to racial stereotyping of Natives and other visible 
minorities. While police may stereotype Natives as a group, the study 
indicates they are less likely to believe Native people as a group have 
unique rights that must be recognized. They do not favor programs 
such as affirmative action to give Native people help in "catching 
up". According to the study, police officers generally believe 
individuals control their own personal fate. Consequently, if a 
particular group fares less well in the social or economic order, 
police officers believe the problem is simply that they have not tried 
hard enough. 

With a continuing lack of training to help them understand the 
reality of systemic discrimination - and with younger police officers 
frequently forming their values and methods of operation from more 
experienced officers - it is not surprising that these attitudes can 
become self-perpetuating. 

It is essential that those responsible for police recruitment and 
training, whether at the municipal level or the RCMP, recognize not 
only that those with racial biases should not be permitted to engage 
in police work, but that recruits as well as veteran officers must be 
provided with ongoing training in police/minority issues. 

2.2.5 Legal information needs of Natives and Blacks 

We have heard from many sources that Native and Black 
communities have little access to information about the law and little 
knowledge about how the justice system operates. Having an 
educated and sensitive bar can help, but more is needed. 

In Nova Scotia, as in most other provinces, the Public Legal 
Education Society provides information about the law to the public. 
This organization has great potential for providing programs specific 
to the needs of minorities. However, experience has shown that 
unless this information is geared towards the minority group and 
produced in cooperation with them, it will probably not be effective. 
Such organizations must be aware of and sensitive to the needs of the 
communities to which their material and programming is directed 
and must work with these communities to fill their legal information 
needs. 

Recommendation 16 

We recommend that the Public Legal Education Society consult and 
work with Native and Black groups to develop and provide legal 
materials and services for minority users. These initiatives cannot 
be undertaken without specific funding. This should be provided 
where necessary by Government. 
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2.2.6 Sentencing options 

Both of our minority-related research projects, as well as a recent 
Nova Scotia court decision (See R. v. Hebb (1989), 89 N.S.R.(2d) 
137), point out that the lack of a fine options program creates special 
problems for the poor in Nova Scotia. This has particular relevance 
for Blacks and Natives because so many of them are poor. Fine 
option programs provide judges with options other than 
imprisonment for those who cannot pay court-ordered penalties. 

The Nova Scotia Government brought forward legislation in the 
spring of 1989 to permit the establishment of such a fine options 
program here. We hope the Government quickly proclaims this 
legislation and that the regulations under the legislation will take into 
account the special needs of Natives and Blacks. 

Recommendation 17 

We recommend that the Government inimediatelv proclaim the 
Alternative Penalty Act, S.N.S. 1989, c.2, and that regulations 
which address the particular needs of Native and Black offenders be 
enacted. 

Diversion programs are another alternative to sending people to 
jail. If a goal of the criminal justice system is to prevent crime and 
permit meaningful rehabilitation of the offender rather than simply to 
impose routine and unthinking incarceration, diversion of alleged 
offenders away from the system must be explored. 

Police and prosecutors now have enormous discretion to 
"criminalize" behavior that may have been caused by socio-
economic conditions. The criminal justice system has both the 
challenge and the opportunity of assisting in breaking the vicious and 
destructive cycle that results in disproportionate numbers of Native 
and Black offenders being caught up in the system. 

At present, diversion programs are used mainly in relation to 
young offenders. Such programs can be of particular relevance to 
Native and Black youth because they may require educational, life-
skills, and job-related training in order to steer them away from more 
long-term problems with the law. Programs dealing with Native 
youth in various parts of the country have attempted to address the 
range of problems associated with youth involvement with the law, 
and these initiatives should be encouraged. 

However, we believe diversion programs should be broadened to 
include adult Black and Native offenders. This would require an 
amendment to the Criminal Code. 
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Recommendation 18 

We recommend that the Province, in close cooperation with the 
Native and Black communities, formulate proposals for the 
establishment of appropriate diversion programs for Natives and 
Blacks, and that the Province actively recommend such programs to 
the Federal Government with proposals for any necessary 
amendments to the Criminal Code. 

2.2.7 Corrections 

The research done for the Royal Commission confirms our view 
that correctional institutions in Canada and in Nova Scotia are 
populated primarily by the young, the poor, and members of racial 
minority groups. According to respondents in our survey, the first 
thing that needs to be done to improve the corrections system is to 
improve the attitudes and behavior of guards and other correctional 
authorities. The second priority should be to provide programs and 
services to offenders and ex-offenders. 

Recommendation 19 

We recommend that the Department of the Solicitor General of Nova 
Scotia take steps to, and urge the federal correctional authorities to 
take steps to: 

immediately implement programs to recruit and hire more 
Natives and Blacks in professional and non-professional positions in 
the correctional service; 

implement ongoing education and training programs designed 
to sensitize correctional workers at all levels to the particular needs 
of Native and Black offenders based on their racial and cultural 
background; 

indicate to all correctional workers that discriminatory conduct 
(including racial slurs) against Natives and Blacks will not be 
tolerated and may result in adverse employment consequences; 

offer institutional programs emphasizing the educational, 
cultural and religious needs of Native and Black offenders in 
institutions where a significant number of Natives and Blacks are 
incarcerated; and 

support rehabilitation programs for Native and Black inmates 
and former inmates which take into account their background and 
needs. 

The correctional service, like other segments of the criminal 
justice system, must make a serious effort to achieve an appropriate 
representation of Natives and Blacks in both professional and non- 
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professional positions. 
In addition, everyone who works in a correctional institution or in 

the correctional service must receive proper training concerning the 
social, cultural and economic basis for the problems of visible 
minority offenders, so he or she will be able to deal sensitively with 
these offenders. 

The correctional service administration also has a role to play in 
making sure that those working in corrections treat all inmates 
equally, regardless of their race, and must make it clear that 
prejudicial or racist treatment will be dealt with harshly. Internal 
procedures are also needed to ensure that racism is not practised or 
tolerated in the correctional service. 

Rehabilitation is particularly important for Native and Black 
offenders, but most prison programs, according to respondents to our 
survey and other observers, focus on security and punishment 
requirements rather than on rehabilitation. 

Correctional authorities should attempt to give inmates the 
confidence and skills to re-enter society as people who can function 
without resorting to crime. Education and skills training are a crucial 
part of this process. 

For visible minority offenders, however, there is an added 
dimension. We have earlier concluded that Natives and Blacks are 
treated differently than Whites because of their race. Because of this, 
it is necessary that racial factors be recognized within the walls of the 
institution. We suggest that, where there are sufficient numbers in an 
institution to justify them, specific programs for Natives and Blacks 
should be established, taking into account their education, social and 
religious needs. 

These needs must also be considered when it is time for visible 
minority inmates to leave the institution. Service agencies such as the 
John Howard Society should be funded to sponsor programs to help 
Native and Black offenders integrate themselves into the community 
after prison. Providing a minority liaison person to assist offenders in 
making the transition to the outside world, for example, would fill a 
real need. 

Too often, programs of this type are dependent on short-term 
project funding. The Solicitor General's Department should provide 
longer term financial assistance to such worthwhile initiatives. 

2.3 
Nova Scotia Micmac and 
the Criminal Justice System 

At the time of the killing of Sandy Seale in 1971, Donald 
Marshall, Jr. was a 17-year-old Micmac youth living on the 
Membertou Reserve in Sydney, Nova Scotia. His parents were well-
respected members of the reserve community. Donald Marshall, Sr. 
is the Grand Chief of the Micmac Nation. His son, Donald Jr., 
(known to his friends and family as Junior) is one of the MarshaIls' 
ten children - six boys and four girls. At home and on the reserve, he 
spoke Micmac, although not exclusively. When he went to school in 
Sydney, however, he spoke English. He left school during grade six, 
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and at the time of Seale's murder, was working part time in his 
father's drywall business. 

Sydney is the third largest city in Nova Scotia with a population of 
35,000 people. The economy is based mainly on the steel and coal 
industry. The Membertou Reserve, located within the city of Sydney, 
is close to the downtown and within about a half-mile of Wentworth 
Park. About 500 Micmac live on the Reserve. A fair number of 
Blacks also live in Sydney, primarily in the Whitney Pier area. At the 
time of his death, Sandy Seale's family had recently moved from 
Whitney Pier to Westmount on the outskirts of the city. 

It is difficult today to determine the existence or extent of racial 
problems in Sydney in 1971. Some witnesses at the Royal 
Commission described the city as a "redneck town", but there is no 
reason to believe Sydney was any more racist or "redneck" than any 
other small city in the region, or elsewhere in Canada. Although 
some Native witnesses at the public hearings suggested the 
relationship between Whites and Natives in Sydney was not a 
particularly comfortable one, there is little evidence of overt hostility 
between the White and Native communities, or between the White 
and Black communities in Sydney, or between the two minority 
communities. 

We have concluded that Donald Marshall, Jr.'s status as a Native 
contributed to the miscarriage of justice that has plagued him since 
1971. We believe that certain persons within the system would have 
been more rigorous in their duties, more careful, or more conscious 
of fairness if Marshall had been White. 

The discussion and recommendations that follow go beyond 
merely looking at what might happen if there was a situation similar 
to the Marshall case in 1989. If Marshall's treatment in this case 
occurred because he was a Native, then other Natives will have - and 
have had - similar experiences. We have attempted to look at the 
ways in which Natives interact with the justice system, to determine 
where and how the system has failed them. 

Professor Michael Jackson 
Consultative Conference Proceedings 
Volume 7, Page 6 

... The overrepresentation of Native peoples in our prisons is the result of a particular 
and distinctive historical process which has made them poor beyond poverty. And that 
process is the process of colonization, whereby we, as a dominant society, have come 
to North America and have sought to make over Native people in our image. That 
process has left Native people, in most parts of the country, dispossessed of all but the 
remnants of what was once their home lands ... It's a process which is recognized as 
having the inevitable consequence of causing immense social and personal 
demoralization everywhere it has happened in the world. We have recognized the 
consequences of that in Africa. We have embarked and almost completed, with the 
exception of South Africa, the process of decolonization. In Canada, we haven't yet 
recognized that we have that problem. And yet, it is, in my estimation, the central 
problem which lies at the root of horrendous figures relating to Native people in the 
criminal justice system. 

Having found that Marshall was denied justice because he is an 
Indian, and that Indians suffer adverse effects from the 
predominantly White criminal justice system, we need to find ways 
to change the system. Native Canadians have a right to a justice 
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system they respect and which has respect for them, and which 
dispenses justice in a manner consistent with and sensitive to their 
history, culture and language. 

Many Natives feel that the criminal justice system - including 
police, lawyers, judges and courts - is not relevant to their 
experience, not only in terms of its language and concepts but also in 
terms of its essential values. Natives rely on resolving disputes 
through mediation and conciliation, methods which emphasize 
reconciliation rather than laying blame. Those traditional values 
frequently clash with our adversarial system. That means that if we 
are going to change the criminal justice system, either in substance or 
in its delivery, we must take into account the unique historical and 
cultural background of Native people. 

2.3.1 Micmac communities in Nova Scotia 

Dr. Scott Clark's research for the Royal Commission entitled "The 
Mi'kmaq and Criminal Justice in Nova Scotia" (Volume 3 of this 
Report) provides a useful description of Nova Scotia's Native 
community. Virtually all Native people in Nova Scotia are Micmac. 
They are now divided into 13 bands. The three largest reserves are 
Eskasoni, a rural reserve an hour's drive from Sydney, which has a 
population of just over 2,000; Shubenacadie, near Halifax, which has 
a population of 1,144; and Membertou, which is located within the 
city of Sydney and has a population of 523. Membertou, of course, is 
where Donald Marshall, Jr. grew up. The other ten bands have a 
combined population of 3,000. There are also perhaps another 
1,760-3,500 non-status Indians living off reserves. 

Nova Scotia Micmacs are generally young. The result is that there 
are a large number of dependents in the communities and that creates 
pressure on governments - both band and federal - to provide 
programs, services and employment for the reserves. 

Our research indicates that conditions on Micmac reserves are 
unacceptably poor. Micmac households have lower incomes and 
lower living standards than non-Indian households. Clark has 
estimated that the unemployment rate for Natives on reserves in 
Nova Scotia is at least 50 percent. Suicide rates and incarceration 
rates are also significantly higher than in the non-Indian population, 
particularly among the young. Natives represent about nine percent 
of the Canadian prison population and only about two percent of the 
total Canadian population. They are also disproportionately 
represented - although not to such a great extent - in Nova Scotia 
prisons. 

Clark focussed his research on the three largest communities — 
Eskasoni, Shubenacadie and Membertou - in order to get a 
representative picture of the problems they experienced, the services 
offered and the communities' perception of the criminal justice 
system. 
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All three of these reserves have a very high unemployment rate, 
with most of those employed working on the reserve. All three offer 
the services of or access to Native Alcohol and Drug Abuse 
Counselling Association, social services and employment services 
staffed by Natives. 

Of the three, only Eskasoni has a school on the reserve, offering 
classes through grade nine. Children at Shubenacadie and 
Membertou must attend school in adjacent White communities. 

Eskasoni operates its own Native police force, which reports to the 
band council as well as to the local RCMP. There are no legal 
services offered on the reserve and residents must go to court in 
Sydney or Baddeck. Shubenacadie is policed by RCMP special 
constables, under the so-called "Option 3(b)" program, which 
provides for the appointment of special Native constables. 
Membertou comes under the jurisdiction of the Sydney City Police. 
All three reserves note a high proportion of assaults relative to 
personal and other property crime. Impaired driving charges are also 
common. There are no Native court worker services available in 
Nova Scotia, although such services were offered until the mid-
1970s. 

2.3.2 Legislation, treaties and the Constitution 

It is not always easy to determine which Government - Federal or 
Provincial - has jurisdiction over Natives. The provinces have 
authority over the "administration of justice" within their boundaries, 
but the Constitution Act, 1867 confers exclusive jurisdiction over 
Indians to the Federal Government. Section 88 of the Indian Act 
provides that all provincial laws may apply to Indians and lands 
reserved for Indians, subject to the terms of any treaty or federal 
legislation. 

While our mandate is provincial, it would be impossible to discuss 
issues relating to Native people without to some extent treading on 
federal turf. The instrument for implementing federal policy 
regarding Indians is the Indian Act. Most on-reserve services are 
provided directly or indirectly by the Federal Government through 
the Department of Indian Affairs and Northern Development. But 
some services, such as education and child welfare, are delivered 
partly or wholly by Provincial Governments, usually with federal 
financing. Provincial Governments, under current federal policy, also 
take primary responsibility for providing services to status Indians 
living off reserve. 

To add to this jurisdictional maze, there is the extremely important 
question of the status of the treaties that the Crown and the Micmac 
agreed to before Confederation and the signing of the Constitution 
Act, 1867. 

In 1752, the Crown and the Micmac signed a "Treaty of Peace and 
Friendship", one of a series of agreements through which Britain was 
able to reduce conflicts between its settlers and the continent's 
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indigenous peoples during a critical phase of North American 
history. According to Article 4 of the 1752 treaty, "the said tribe of 
Indians shall not be hindered from, but have free liberty of hunting 
and fishing as usual." According to Article 8: 

...all disputes whatsoever that may happen to arise between the Indians now at Peace 
and other of His Majesty's Subjects in this Province shall be tryed in His Majesty's 
Courts of Civil Judicature, where the Indians shall have the same benefits, advantages 
and privileges as any other of His Majesty's subjects. 

On the basis of these and other treaties, including the Royal 
Proclamation of 1763, the Micmac believe they have special rights 
that must be protected, and which are now guaranteed by Section 
35(1) of the Constitution Act, 1982. That Act provides that "existing 
aboriginal and treaty rights of the aboriginal peoples of Canada are 
hereby recognized and affirmed." 

The existence and extent of these treaty rights, however, are 
currently the subject of dispute between the Nova Scotia 
Government and the Micmac people. In 1985, the Supreme Court of 
Canada in Simon v. The Queen, [1985] 2 S.C.R. 387, overturned the 
conviction of a Native named James Matthew Simon for possessing a 
shotgun and shells during closed season, contrary to the Nova Scotia 
Lands and Forests Act. Simon, who was hunting, was travelling on a 
public road adjacent to the Indian Brook Reserve near Shubenacadie 
at the time of the alleged infraction. He used the guarantees of the 
1752 Treaty as the basis for his defence. In its ruling, the Supreme 
Court of Canada recognized the validity of the treaty. "The treaty, by 
providing that the Micmac should not be hindered from but should 
have free liberty of hunting and fishing as usual, constitutes a 
positive source of protection against infringement on hunting rights." 
(Dickson, C.J. at Page 401) 

The Micmac believe this decision represents an important 
milestone, with implications that go far beyond the question of 
hunting and fishing rights: 

The Supreme Court of Canada's 1985 decision in James Matthew Simon v. The Queen 
confirming the validity of the Treaty of 1752, is of great consequence. The judgment 
clearly attests to the continuing existence of at least some Mi'kmaq treaty rights, and it 
indirectly substantiates many of our long-standing claims against the government of 
Canada. Additionally, it gives credence to the proposition that government initiatives to 
promote Mi'kmaq self-sufficiency should flow from, or be consistent with, our 235-
year-old relationship with the Crown. 

The Government of Nova Scotia and the Micmac have recently 
entered into an agreement providing for a special Native Hunt. This 
to a degree has resolved the problems arising out of the Simon case. 
However, as prosecutions instituted before the agreement was 
reached are still proceeding, it would be inappropriate for us to 
comment on the Simon decision. 

The recognition in the Constitution Act, 1982 that aboriginal 
people have a special place in Canadian society is a very significant 
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development. The Federal Government, in fact, supports a 
constitutional amendment to provide for self-government for Native 
peoples. At the First Ministers' Conference held in 1985, Prime 
Minister Brian Mulroney acknowledged the importance of self-
government, saying that: 

Constitutional protection for the principle of self-government is an overriding objective 
because it is the constitutional manifestation of a relationship, an unbreakable social 
contract between aboriginal peoples and their governments. 

Although the Federal Government remains committed to the goal 
of a constitutional amendment, three First Ministers' Conferences on 
aboriginal issues have so far been unsuccessful in achieving the 
necessary agreement to get such an amendment, so the focus has 
shifted to negotiated self-government agreements at the community 
level. The decision to proceed with such negotiations remains with 
the individual Native community. 

There is, as we have noted, a clear trend at the Federal 
Government and Supreme Court levels to having Native 
communities take increasing control over their own lands, services 
and futures. Native rights are now beginning to be recognized by 
governments, courts and the public. Our recommendations on Native 
issues will be set against this background. 

2.3.3 Framework for our Recommendations 

Until recently, it has been assumed that the best thing Natives 
could do was to assimilate into the mainstream of society because, 
after all, White society is more "civilized" and affluent. Why would 
anyone want to preserve a way of life that is so lacking in services, 
employment and economic prosperity? Why would Native people 
not want the advantages of full participation in a White society? 

To even ask these questions, of course, indicates a not uncommon 
ignorance of the strength and traditions of Native society, and the 
pride Natives take in their society. 
As aboriginal peoples, Natives lived in what we now call Canada 

thousands of years before the English and the French colonized it. 
They had their own established ways of living and settling disputes. 
These were based not on our adversarial system - confrontation, 
determination of guilt and then punishment of the offender by the 
State - but on mediation between the parties, with restitution to the 
victim and to the community. There was not just one person sitting in 
judgment either. Community elders and leaders settled disputes, and 
they based their decisions on what they believed was best for the 
whole community. This community-based approach to justice may 
be different than our method of resolving disputes, but that does not 
make it any less valid. 

The list of Native criticisms of how our judicial process affects 
them is long. To begin, they argue that it is not relevant to the real 
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lives of Native people. The court is an unfamiliar and intimidating 
institution, conceptually removed from the indigenous processes of 
social control based on mediation and restitution. It is usually 
physically removed as well. Most courts are located some distance 
from reserves, making it difficult for Natives to attend. In addition, 
many Natives, especially those from rural reserves, have problems 
comprehending the English language. When you add to those things 
the reality that all the faces in the justice system are White, that 
Natives constitute a small minority of the population and that Natives 
suffer from stereotyping and other forms of discrimination, you 
begin to understand why Natives are unhappy with the current 
system of administering justice. 

The Royal Commission has considered many possibilities for 
dealing effectively with these problems. One approach would be to 
identify each problem and then deal with each one individually. For 
example, their problems with language could be solved by having 
Native interpreters available in court; their lack of familiarity with 
court procedures and concepts could be tackled by establishing a 
professional court worker service; their isolation from the court itself 
could be remedied by having provincial court judges actually hold 
court on reserves; their concerns about using their own traditional 
ways of settling disputes could be addressed by making some 
adaptation to the structure of sentencing. All of these solutions (and 
others) are important, and will be the subject of discussion and 
recommendation by the Royal Commission. 

But this is a piecemeal approach. It does not address the 
differences between Native and White societies, or the argument of 
some Natives that justice for Natives must be on Native terms and 
according to Native concepts. Having looked at the problems and the 
options, we believe the time has come to deal with these broader 
concerns by establishing - on an experimental basis - a Native 
Criminal Court that will allow Natives some measure of direct 
control over the administration of justice within their communities. 

2.3.4 Native Criminal Court 

At a conference on Indian justice held in Saskatoon on October 12, 
1983, the Minister of Indian Affairs stated that: 

Justice is a basic need in the life of every person. It has confronted, challenged and 
concerned every society which ever joined together for mutual benefit. ...The law 
belongs not to governments, not to bureaucrats, not to lawyers, but to the people. ...The 
many alternative means of resolving disputes suggested now - mediation, arbitration, 
restitution, reconciliation, to name a few - are the very methods which are part of 
customary law. ...Native peoples have been deprived of their own traditional laws, 
concepts of justice and legal procedures. We realize that the Native peoples of Canada 
expect a system of justice that reflects their own cultural heritage. 

We accept these comments of the then Minister. We agree some 
degree of control should be accorded to Native people in respect of 
their institutions of justice. A Native Criminal Court is one way to 
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return to them some degree of control over Native justice. 

Recommendation 20 

We recommend that a community-controlled Native Criminal Court 
be established in Nova Scotia, initially as a five-year pilot project, 
incorporating the follovi'ing elements: 

a Native Justice of the Peace appointed under Section 107 of the 
Indian Act with jurisdiction to hear cases involving summary 
conviction offences committed on a reserve; 

diversion and mediation services to encourage resolution of 
disputes without resort to the criminal courts; 

community work projects on the reserve to provide alternatives 
to fines and imprisonment; 

aftercare services on the reserve; 
community input in sentencing, where appropriate; and 
court worker services. 

A Native community may choose to opt in or out of the model 
Native Criminal Court we propose. That is and must be recognized 
as its right. 

The proposal we make is modest and will not completely satisfy 
the demands of some Native groups. However, we believe the 
proposal is sound and, while experimental in nature, should either 
chart the way for future development in Nova Scotia, or result in a 
recognition that, for whatever reason, Native Criminal Courts are not 
appropriate here. 

We wish to make it clear that the Native Criminal Court we 
propose will administer the same law as applies to all other 
Canadians. We do not propose a separate system of Native law, but 
rather a different process for administering on the reserve certain 
aspects of the criminal law. The laws enacted by Parliament and the 
Legislative Assembly will continue to apply to Natives, and the 
safeguards for accused persons under the Charter would apply in any 
Native Criminal Court. In the event that any Native customary law is 
introduced, it would be only after the period of study noted in our 
next recommendation. 

Any sort of Native court system will no doubt seem threatening to 
some. There will be those who will say, "Why should the Natives get 
their own justice system?" The answer: "Because they are Native." 
As aboriginal people, the Micmacs not only have a history and 
culture that thrived in Nova Scotia before the province was colonized 
by Whites but they also had in place their own successful methods 
for resolving disputes. 

As noted in our recommendation, Section 107 of the Indian Act 
already provides a mechanism by which a limited type of Native 
Criminal Court can operate. Under that section, the Federal Cabinet 
may appoint persons to be justices of the peace to adjudicate cases 
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arising under the Indian Act and summary conviction offences under 
the Criminal Code. 

Two reserves in Quebec - Kahnawake and St. Regis - have 
established courts under this authority. The Court of Kahnawake, 
which we took the opportunity to visit during our deliberations, is a 
positive example of how Native people can successfully take some 
control over their own justice institutions. While limited in the scope 
of their authority by the terms of their appointment, the Native 
Justices of the Peace have managed to take account of the particular 
needs of Native people while still upholding the laws of the larger 
community. By using Native court personnel and court workers, an 
informal court process and sentencing with community and 
individual needs in mind, the Native Justices of the Peace appear to 
have struck an appropriate balance between the old and the new 
ways. They are now attempting to obtain funding to include 
mediation and diversion facilities in the range of services provided. 
Under the Kahnawake model, the Court has jurisdiction over 
summary conviction offences committed within the boundaries of the 
reserve, whether by Natives or non-Natives; appeals are taken either 
to provincial or federal courts depending on the offence. 

Critics of the Court of Kahnawake feel that by simply enforcing 
'majority' laws, the Court does not go far enough in recognizing the 
customary law of the Native people. It is true that courts established 
under the Indian Act authority do not provide an answer to the 
question of the full acceptance of indigenous Native justice 
mechanisms. But with the benefit of the services recommended in 
our proposal (some of which are now provided at Kahnawake), the 
Kahnawake model provides a good starting point for discussion. 

It is wrong to think that Native people who wish to see Native 
traditions reflected in their justice procedures merely want to turn 
back the clock to simpler times. Changes in the Native and non-
Native way of life have brought changes in our laws that cannot be 
ignored. An accommodation can be reached between Native 
traditions, human rights law and the Charter, so that the end result 
will be relevant to Native people and consistent with the protections 
provided to all Canadians. The historical and cultural justification for 
establishing Native justice systems must override the fear of 
problems which might arise. The Court of Kahnawake, for example, 
shows it can be done. 

Future development of Native Criminal Courts in Nova Scotia will 
be determined by a number of factors: 

the will and ability of the Micmac people and their leaders to 
move in this direction; 

the political will of the Federal and Provincial Governments to 
resolve outstanding issues and to support the development of the 
proposal; 

the establishment of a body to do the required development work; 
and 
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the establishment of a tripartite forum (Micmac, Provincial and 
Federal Government) for the discussion and negotiation of a 
Micmac justice system. 

The development of a community-based justice system will 
require a research and information base, and coordination between 
the bands, the Native political organizations and Government. When 
the Court is established, training of personnel and legal research will 
become necessary. Because of the importance of Native justice issues 
in Nova Scotia, we believe that long-term assistance must be given to 
Nova Scotia Micmacs in order to facilitate this effort. 

Recommendation 21 

We recommend that a Native Justice Institute be established with 
Provincial and Federal Government funding to do, among other 
things, the following: 

channel and coordinate community needs and concerns into the 
Native Criminal Court; 

undertake research on Native customary law to determine the 
extent to which it should be incorporated into the criminal and civil 
law as it applies to Native people; 

train court workers and other personnel employed by the Native 
Criminal Court and the regular courts; 

consult with Government on Native justice issues; 
work with the Nova Scotia Barristers Society, the Public Legal 

Education Society and other groups concerned with the legal 
information needs of Native people; and 
(0 monitor the existence of discriminatory treatment against Native 
people in the criminal justice system. 

Differences between Micmac and Government involving the 
administration of justice could be dealt with in a tripartite forum with 
representatives from the Micmac, the Provincial and Federal 
Governments. The Ontario Indian Commission, while not a perfect 
model, shows that such a mechanism can be extremely effective. 
Established in 1978 by agreement between representatives of the 
Governments of Ontario and Canada and Ontario Indian leaders, its 
purpose was to examine, discuss and set priorities for identifying and 
negotiating all matters affecting the Indian people of Ontario and 
their relationship with the Governments. If a similar structure were 
implemented in Nova Scotia, the parties could also agree that the 
negotiation of justice issues would be part of the agenda. 
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Recommendation 22 

We recommend that a tripartite forum (MicmacIProvinciallFederal 
Government) similar to the Ontario Indian Commission be 
established to mediate and resolve outstanding issues between the 
Micmac and Government, including Native justice issues. 

2.3.5 Interpreters 

As we pointed out earlier, there are many specific problems 
relating to the administration of justice that will still need to be dealt 
with, regardless of whether our recommendation for a pilot Native 
Criminal Court project is accepted. These include everything from 
the need for Native court workers to interpreters to assist Native 
accused in dealing with the criminal justice system. 

Recommendation 23 

We recommend that all courts in Nova Scotia have the services of an 
on-call Micmac interpreter for use at the request of Micmac 
witnesses or accused. 

The Royal Commission has been told about some of the 
differences between Micmac and White concepts and language. 
Several Micmac witnesses, including Donald Marshall, Jr., testified 
before us, so we were able to observe their reaction to the court-like 
process of the Inquiry. That gave us first-hand knowledge of some of 
the problems Natives may experience in such a setting. 

In addition to our observation of Marshall's testimony before us, 
we also read the transcript of his testimony at his Supreme Court trial 
and at the Reference before the Appeal Division of the Nova Scotia 
Supreme Court. There are obvious differences. Before the Supreme 
Court and the Appeal Division, the Court asked Marshall on at least 
29 occasions to speak up or remove his hand from his face so he 
could be heard. While Marshall is naturally soft-spoken, the court's 
numerous interventions probably compounded his discomfort, and 
may have seemed to Marshall as evidence that officials were 
harassing him or were at least hostile toward him. The Court, on the 
other hand, may have regarded Marshall's demeanor as a negative 
factor and that may have influenced the ultimate disposition of the 
hearings. 

When he appeared before this Royal Commission, Marshall gave 
his evidence in the Micmac language with the assistance of an 
interpreter. It is obvious the interpreter helped him speak more freely 
and eased some of the tensions associated with examination and 
cross-examination by lawyers, and the questioning of judges. Since 
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he understands English, the questions were asked in English and 
Marshall responded to the interpreter in Micmac. In a subtle way, 
what appeared to be a conversation between the witness and the 
translator replaced the direct and potentially antagonistic interchange 
between lawyer and witness. Marshall's ability to express himself 
freely in his native language introduced a comfort level to the 
proceedings we sense was absent in his other court appearances. This 
had a positive effect in obtaining the best evidence possible from the 
witness. 

Skeptics may question the use of an interpreter with a witness such 
as Marshall, who appears fluent in English. But, as one person 
explained, apparent fluency is not the only consideration. 

Department of Justice Canada, 
Review of Criminal Court Worker Program 
of Native Counselling Services of Alberta, 119811 

It's not just a question of language. I don't understand the Native tongue and many 
Natives do speak English - but they still don't understand. They still need an 
interpreter. English is different from legal English and talking in court is different from 
just talking. 

 

 

The problem is compounded because of differences between the 
Micmac and English languages that affect the way a Native person 
may understand court proceedings. Bernie Francis, a former Native 
court worker who now teaches literacy in the Micmac language, 
appeared as a witness and offered several examples of words or 
thoughts that have no direct Micmac translation. Consider the word 
"guilty", for example: 

Transcript, Page 3931 A. There really is no such word as 'guilty' in the Micmac language. There is a word 
for "blame." So an Indian person who's not as knowledgeable let's say in the 
English language, if he were to be asked if he were guilty or not, he would take 
that to mean, are you being blamed or not, and that's one of the reasons I found 
that Native people were pleading guilty is because they suspect that the question 
was, "Is it true that you're being blamed?", and the Native person, of course, 
would say "Yes...." What they neglected to say was, "Yes, I'm guilty that I'm 
being blamed but I didn't do it." 

 

 

Francis gave another example, in which a judge's use of the word 
"we" - as in, "We're going to have to do something about you" - 
might be misinterpreted by a Micmac accused because of the 
meaning given to the word in the Micmac language. 

Transcript, Page 3933 A. ... Now in the Micmac language there are two 'we's'. There's 'we' inclusive, 
where you include the person you're talking to and then there's another pronoun 
which also means 'we' but it's 'we' exclusive, where you exclude the person 
you're talking to. So usually when you say 'we' in the English language you 
take it to mean that the 'we' inclusive form is being used and the Indian person 
understood that. The Judge is going to include me in the decision making here, 
and therefore I'll have an opportunity to speak a little bit more then.... But then 
the next thing he realizes that he has already pleaded guilty and he's being carted 
off to jail.... He wasn't even included. He wondered why he wasn't included 
after the Judge saying that he would be by saying: 'We'll have to do something 
about that'. 

In many instances, a complete statement or thought - which in 
English would require a noun, verb and object - can be expressed 
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with only one Micmac word. This leads to difficulties in transposing 
from one language to the other and is a factor that may lead many to 
think of Micmac people as being shy, withdrawn, or 
uncommunicative. According to Francis, Micmac people speak in a 
flat tone of voice with little or no inflection, which might also cause 
non-Natives to think they are uninterested in what is going on, 
unresponsive or unintelligent. 

These language differences are exacerbated in a formal setting 
such as a courtroom. The natural intimidation with the process and 
the confrontational and adversarial nature of the questioning, 
combined with these identifiable conceptual and language 
differences, result in Native witnesses and accused appearing ill at 
ease and unwilling to volunteer information to judges, juries and 
lawyers. 

Many have said that Native people will do almost anything to 
avoid going to or spending time in court, including pleading guilty 
unnecessarily or changing their evidence in order to give their 
questioner the answer they believe he or she wants to hear. Once 
again, Francis' evidence illustrates the reality of the problem: 

A. ... I think during an informal setting, you know, the Indian people do okay 
because along with their limited English they could also make gestures and point 
and so on and, you know, the English language is ... put very simple to them and 
there's no ambiguity in a lot of cases, and if there is ambiguity they're not 
worried about it because they are not in a formal setting, but when they're on the 
witness stand it was a different story, the questions were more formal and precise 
answers were ... requested and so on. It would make it very difficult for them to 
understand. 

It is disturbing to think of a young Native person, such as Donald 
Marshall, Jr., on trial for a very serious offence, in an environment 
where, because of his Native background, he is unable to make a full 
defence based on a variety of factors beyond his control. 

If we seek to obtain the best evidence from all witnesses, to 
assume innocence until guilt is proved and to give all accused the 
resources to assert their innocence, we must deal seriously with these 
subtle language problems. 

2.3.6 Native court workers 

While the use of an interpreter will alleviate some of the language 
difficulties, the problems go much deeper than mere language 
comprehension. 

Recommendation 24 

We recommend that the Provincial and Federal Governments, in 
consultation with Native communities, work together to establish a 
Native court worker program, as an immediate first step in making 
the criminal justice system more accessible to Native people. 

Transcript, Page 3936 
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The first court worker program in Canada was established in 
Alberta in 1970 and the program undertaken by Native Counselling 
Services of Alberta is still the most comprehensive and highly 
regarded in the country. The percentage of Indians as inmates in 
provincial institutions, for example, has decreased from 58 percent to 
28 percent, and many credit this to the effective work done by the 
Native Counselling Services. Its Executive Director, Chester 
Cunningham, was one of the experts who attended our Consultation 
in November 1988. 

The benefits of a court worker program are evident in the 
following comments from judges being interviewed for an 
assessment of the Alberta program: 

Throughout the extended conversations with the judges, it is apparent that the Bench, 
for the most part, is aware of the bewilderment that many Natives experience in the 
legal system, and particularly in the courtroom setting itself. The ritualistic formality 
and sense of coded behavior, the 'suit and tie' atmosphere, the monotone 'legalese' of 
the courtroom English, the depersonalized conveyor belt sense of processing ... as the 
judges face a lengthy docket and limited time - all these would combine to shake the 
confidence of even a person well seasoned in systems. Within this setting, language and 
interpretation become pivotal. Often, as the judges themselves are keenly aware - it is 
difficult to get beyond 'yes' or 'no' responses to the essence of what the Bench needs to 
know in order to make an informed and sensitive decision. Indeed in the clear words of 
yet another Native court worker, 'Most Natives don't talk in the grey area of 
extenuating circumstances.' It is easy to see, then, how it is that the Bench has come to 
identify the Native court worker as a 'communication device,' bridging the interests of 
both the court and the Native accused. It is to the credit of our court system that so 
many of the judges who were interviewed could have spoken the words of one of their 
number: 'Someone who speaks their language or understands their background instills 
more confidence than I could no matter how well-meaning I am. In this way. the 
purpose of Native Counselling is all about communication and justice.' 

At one time or another, all provinces in Canada have had court 
worker programs, although several, including Nova Scotia, have 
discontinued them. 

A Native court worker does not give legal advice but acts as a 
paralegal. A properly trained court worker can bridge the gap 
between the Native person with little or no knowledge of the 
criminal justice system and the system itself. The role of the court 
worker - who would be available to all Native people, on or off the 
reserve - should include a variety of functions, including: 

arranging for the provision of legal services, if required; 
explaining the charge and plea options, as well as courtroom 

procedures; 
translating for the client and counsel if requested, if a translator 

has not been provided; 
assisting the client in getting to court appearances or meetings 

with counsel; 
explaining the client's rights and obligations in the process; 
explaining the role of Crown and defence counsel, and judge and 

jury; and 
other assistance as required. 
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An effective court worker can also help sensitize non-Native 
personnel in the criminal justice system to the needs of Native 
people. 

One of the most frequent criticisms of court worker programs is 
that the method of providing funding as well as the amount of 
funding allocated is not sufficient, resulting in inadequate staff 
training and too few staff to meet the demand. Establishing a Native 
court worker program will cost money. However, the cost will be 
more than justified if the program provides - and is seen to provide - 
much-needed assistance to Native people in the court system. 

2.3.7 Provincial Courts on reserves 

Recommendation 25 

We recommend that the Chief Judge of the Provincial Court take 
steps to establish regular sittings of the Provincial Courts on Nova 
Scotia reserves. 

Some Micmac leaders and criminal justice personnel have 
suggested that establishing Provincial Court hearings on reserves 
would be another positive way of bridging the physical and 
conceptual distance between Micmac communities and the Courts. 
While such a move would be a change in form only, and not in 
substance, and would not deal in a significant way with the deep-
seated feeling of alienation Micmac people have for the criminal 
justice system as a whole, it would be an important and easily 
implemented gesture of respect for the special concerns of Natives 
within the justice system. 

For reserves that do not choose to adopt the Native Criminal Court 
proposal we made earlier - and until our recommendation for the 
establishment of Native Criminal Courts is implemented - Provincial 
Court sittings on reserves for on-reserve offences should be 
supported. 

There would undoubtedly be a number of positive side effects 
from such a move. Native accused would be more likely to show up 
for court appearances, for example, since distance would not be a 
problem and since the community would likely monitor court 
appearances more closely. Micmacs would believe they had a greater 
stake in the system if they could actually see it operating in their own 
communities. At the same time, justice system personnel, including 
judges, would gain a greater understanding of Micmac concerns and 
reserve conditions if they were required to do a regular reserve 
circuit. 
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2.3.8 Lawyers' duty to Native accused 

Clark's research identified several areas in which Micmacs seem 
dissatisfied with the treatment they receive from lawyers. These 
include access to counsel, inadequate explanation of the proceedings 
and concerns regarding plea bargaining. Many of these concerns can 
be resolved if some of our other recommendations - "educating" the 
bar about the problems facing Native clients, directed public legal 
education programs and implementation of the Native court worker 
program - are implemented. 

On the basis of what we have heard, access to legal counsel was 
not a problem for Donald Marshall, Jr. in 1971, and it does not 
appear to be a problem today. Legal aid lawyers are available 
throughout the province, and the fact that there are no legal aid 
offices on reserve does not appear to pose a problem for Native 
clients. 

We do get the clear impression, however, that legal aid counsel are 
overworked. While this has an effect on all Nova Scotians who are 
eligible for and require legal aid services, it has a particularly 
negative effect on Native clients who may require more time with 
their lawyer than a non-Native client because of their fear and lack of 
knowledge of the justice system. The legal aid lawyer's lack of time, 
coupled with the natural communication problems Natives may have 
in dealing with representatives of the legal system, combine to make 
Native clients feel they are being poorly served. 

Some of these problems indicate the different perceptions Natives 
and legal aid lawyers have of their duties. Clark says many Natives 
he interviewed believed legal aid lawyers would rather plea bargain 
for a lesser sentence than pursue the matter forcefully. Says Clark: 
"This contributes to the belief already held by many Micmacs that all 
justice system personnel, including defence counsel, are in league 
against the people being served. Often this is further perceived as 
discrimination against Indians." (Volume 3, Page 46) On the other 
hand, most lawyers see plea bargaining as a way of getting the best 
possible "deal" for their client. 

If these differences in perception are to be addressed, it will be 
necessary for Legal Aid to develop expertise in dealing with Native 
issues. 

Recommendation 26 

We recommend that Nova Scotia Legal Aid be funded to permit them 
to. 

specifically assign lawyers to work with Native clients to 
develop a specialization with respect to the concerns of Native 
people; and 

hire a Native social worker/counsellor to, among other things, 
act as a liaison between Native people and the Legal Aid service. 

176 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



There needs to be ongoing liaison between lawyers and Native 
people. The Nova Scotia Barristers Society should organize such 
programs in consultation with the Native people. 

Recommendation 27 

We recommend that a program of ongoing liaison between the bar - 
prosecutors, private defence and legal aid - and Native people, both 
on and off reserve, be established through the Nova Scotia 
Barristers Society. The Society must also educate its members 
concerning the special needs of Native clients. 

2.3.9 Juries 

The lack of Natives on juries in Nova Scotia concerns members of 
the Native community. We know of no evidence that suggests 
Natives are deliberately excluded from jury duty in Nova Scotia. Nor 
can we argue definitively that the presence of a Native person on a 
jury in a case involving a Native accused will result in fairer 
treatment for the Native. Still, Native concerns are not unreasonable: 
Would a White person facing a Native prosecutor, defence lawyer, 
judge and jury, have some apprehension whether he would get as fair 
a hearing as if everyone were White? 

Since the Juries Act was amended in 1985, the jury list is prepared 
from the latest available election lists. Given their small numbers in 
the population, it is not surprising that few Native persons get on jury 
lists. Even in cases where Natives get on the jury lists, of course, 
they may not be selected for the actual jury hearing a case, even 
those involving Native accused. It has been indicated to us that, in 
fact, no Native has ever been on a jury in Nova Scotia. We were 
given no explanation for this. We do, however, urge those involved 
in selecting juries for trials involving Native people - both 
prosecutors and defence counsel - not to automatically exclude 
Natives simply because they are of the same race as the accused. 

In their final argument to the Royal Commission, counsel for the 
Department of Attorney General recommended a study be done 
concerning proportional representation of visible minorities on juries 
in Nova Scotia. We endorse such a recommendation. 

2.3.10 Police models 

Nova Scotia now uses three different models for on-reserve 
policing. Membertou, located within the boundaries of the city of 
Sydney, uses the services of the Sydney City Police Department, a 
totally non-Indian force. The Shubenacadie reserve is policed by 
RCMP Special Native Constables under the Option 3(b) program. 
Eskasoni, a large rural reserve, has its own reserve police appointed 
under the Indian Act, in conjunction with the RCMP in Sydney. 
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What are the problems associated with each model? At 
Membertou, with no reserve police presence, Sydney City Police 
officers are called to the reserve only on particularly serious 
occasions, and our research indicates that Natives here were least 
likely to report a crime to the police. 

At Shubenacadie, where Natives patrol as Special Constables of 
the RCMP, our research indicates that Special Constables are in a 
difficult position. Their superiors expect them to enforce the law as 
any RCMP officer would, while the Native community expects them 
- as Natives policing their own community - to exercise leniency 
towards their own people. Clark reports that this conflict can lead to 
mistrust of the Special Constables on the reserve, which can also 
result in Natives not reporting crimes or cooperating in 
investigations. This is a dilemma. In Clark's words: 

The upshot of these general concerns at the community level is often a police officer 
who acquires respect neither as a policeman (because he tries to strictly enforce the law 
according to a non-Native, urban policing model), nor as a community member 
(because he is not perceived to be upholding the community's best interests). 

At Eskasoni, with its own on-reserve force, Natives indicated the 
greatest likelihood to report incidents to the police. The most 
significant problems at Eskasoni tend to relate to funding, training 
and the adequacy of equipment and facilities. The Eskasoni police 
tend to have more flexibility than RCMP Special Constables to use 
such alternative dispute settlement mechanisms as mediation, but 
they must rely on the RCMP in Sydney for back-up, so they are not 
entirely independent. 

What do Micmac communities want and need from their police 
forces that are not being provided by existing policing arrangements? 
Dr. Clark provided us with a list of needs frequently expressed to 
him in interviews with community leaders, community members, and 
on-reserve program workers. They wanted: 

police officers who understand the conditions and pressures 
associated with reserve life; 

police officers who actively engage, through formal and informal 
means, in crime prevention, particularly among young people; 

police who understand, encourage and facilitate Micmac 
processes of mediation and reconciliation, rather than reliance on 
arrests and charging; 

police who are independent of political and family pressures in 
carrying out their duties; 

improved response time; 
improved attitudes concerning Natives generally, especially 

regarding alcohol abuse and its causes and effects; 
improved training for police, especially in the areas of group 

dynamic's and personal interaction, including mediation,. 
adequate funding for reserve police forces to ensure proper 

equipment, automobiles and officer facilities; and 

Volume 3, Page 37 
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on-reserve facilities and concomitant programs designed to assist 
people in crisis situations. 

There are differing opinions among Micmacs and justice system 
personnel on the role of police in Native communities. The central 
question is whether police should act as strict enforcers of the law or 
take a more preventive, mediation-oriented approach. Most Micmacs 
see the latter as being more appropriate. 

The Mohawk Peacekeeper Force at the Kahnawake Reserve in 
Quebec is a Native-run policing service that enforces provincial and 
federal laws on the reserve while attempting to uphold community 
standards through customary Mohawk approaches to problem-
solving. This force seems to be extremely successful in meeting 
community needs on community terms, while at the same time 
enforcing "majority" laws. 

We had the opportunity to meet with some of the Kahnawake 
Peacekeepers and were very impressed by their professionalism and 
community commitment. One of the keys to the success of this 
initiative, we have been told, is the high level of training provided to 
the officers, and the fact that they have no lack of police resources or 
equipment. 

We must give all police forces operating on reserves the resources 
to train their officers in obtaining these same skills. Training in 
mediation techniques and inter-personal and group dynamics must be 
part of the instruction all Native and non-Native police officers with 
on-reserve duties receive. Off-reserve police forces that work in 
Native communities - such as the Sydney City Police Department 
and the RCMP - should be urged to employ Native constables. 

We realize that this has been tried before with limited success. 
However, if senior officers demonstrate that they are enthusiastic and 
understand the concept, Native police will likely integrate with the 
police forces and be accepted by communities. We do not see this as 
a complete answer to policing needs, but as a first step and perhaps 
as an interim measure. 

Recommendation 28 

We recommend that the RCMP and municipal police forces, where 
applicable, take immediate steps to recruit and hire Native 
constables. 

The Federal Government is currently engaged in a review of 
Native policing. We hope that the results of this review will assist in 
meeting the needs of Nova Scotia Native communities. 
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2.3.1 1 Sentencing 

Much has been written about the disproportionate representation 
of Native people in Canadian correctional institutions and prisons. 
The picture painted by these reports is grim. It is not easy to 
determine precisely why this situation exists, but Clark contends that 
a large part of the crime committed by Native people is related to 
social problems - alcohol abuse, unemployment and poverty. Rather 
than deal with the underlying causes of these problems, the criminal 
justice system responds by simply imposing penalties. 

We believe the key to solving these problems is to give Native 
people the right to assume responsibility for social order within their 
own reserve. In that way, for example, the community itself would be 
able to deal with these problems in a meaningful way. 

One of the real strengths of Native communities is the support 
mechanism provided by the extended family. Traditionally, elders 
were largely responsible for social control and dispute resolution, 
imposing a variety of solutions such as community work, restitution, 
or the ultimate punishment - banishment - on those who transgressed. 
Of course, things have changed. The gradual influence of non-Native 
standards and culture, as well as the dependence on welfare and 
government support and the relative youth of the Native population, 
have all largely eroded the power of community elders to exercise 
the authority they once did. The traditional way of doing things, in 
justice matters and in other areas, has been overshadowed by the 
traditions of the dominant society. However, we believe there is still 
value in integrating the views of the community into sentencing 
decisions. 

Recommendation 29 

We recommend that the advice of leaders chosen by the Native 
community and sitting as a Native Justice Committee be sought by 
judges in sentencing Natives, where possible. 

The Native Justice Committee should play an important role in 
preparing pre-sentence reports. In addition, the Native Justice 
Committee could also recommend an appropriate sentence to the 
presiding judge, taking into account facts relevant to the situation of 
the Native accused. Although the judge would not be bound by such 
recommendations - indeed, there are offences for which a specified 
sentence is mandatory - its input should be taken seriously and 
referred to in the sentencing decision. Positive side-effects would 
undoubtedly result from a structured use of community leaders in 
sentencing. They could also assist in crime prevention for young 
people, monitor probationers and parolees, counsel young and adult 
offenders and mediate disputes between conflicting parties. 
Integrating the community's own social support system into criminal 
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justice issues might of itself provide a disincentive to criminal 
activity. 

2.3.12 Sentence disparity 

While sentence disparity between Natives and non-Natives was 
not a primary focus of our work, our researcher did a cursory and 
unscientific review of files in the Truro and Sydney Crown 
prosecutors' offices, and interviewed various players in the system. 
This review did not indicate a significant variation in sentencing 
between Natives and non-Natives, or between courts. However, the 
researcher indicated a clear consensus among those interviewed that 
certain judges are more - or less - lenient in sentencing Native 
people. This type of variation between judges is not unusual, and is 
consistent with the more general, country-wide disparity in 
sentencing observed by the Canadian Sentencing Commission 
(1987). 

2.3.13 Probation and aftercare 

Clark's research uncovered a disparity in the way in which pre-
parole reports are prepared. Fewer relevant informants were 
contacted in Native communities than in non-Native communities, 
for example. At the same time, some of the information parole 
officers seek in preparing pre-parole assessments - such as a potential 
parolee's prospects for employment - are, according to Clark, 
automatically loaded against Micmacs when they apply for parole 
because of the unemployment problems on reserves. 

Even if they get parole, there are few institutional supports for 
offenders returning to their reserves. Aftercare programs designed to 
meet the needs of Native offenders and communities are non-existent 
except for the overburdened and underfunded Micmac Friendship 
Centre in Halifax. This is a real concern in light of the large numbers 
of young Micmacs entering the correctional system. Wherever 
possible, facilities and services controlled by the community should 
be available on-reserve. 

Recommendation 30 

We recommend that the Provincial and Federal Governments 
facilitate and finance mechanisms by which Native people can have 
more control over the treatment of Natives convicted of an offence, 
such as establishing a probation officer capability and community-
based aftercare services on-reserve. 
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2.4 
Blacks and the Criminal 
Justice System 

Based on the evidence and the information now before us, we can 
say definitively that many Nova Scotians - both Blacks and Whites - 
believe the criminal justice system discriminates against Black 
people at all levels. 

The problem is not simply with the criminal justice system, of 
course, as racism is a fact of life in Nova Scotia and elsewhere. 
While this province has a comparatively large Black population, 
major urban centres such as Toronto and Montreal also have 
significant Black populations, and recent news reports from all of 
those places indicate that serious problems in the way in which 
Blacks are treated in schools and by the police. 

This Royal Commission is not in a position to resolve the myriad 
problems Blacks face outside Nova Scotia or outside the criminal 
justice system, and we also know we cannot hope to eliminate 
racism, even in the criminal justice system, just by making a few 
recommendations. 

Our challenge, however, has been to come up with 
recommendations for specific rules and policy changes that will put 
Blacks on a more equal footing in dealing with the criminal justice 
system and at least guarantee them equal opportunity within, and 
equal access to, the criminal justice system. Some of our proposals 
are contained in an earlier section of this Report dealing with visible 
minorities generally. Others will be detailed shortly. 

Such recommendations are not a panacea, however. There are 
even those who insist that relations between Blacks and Whites will 
only improve when attitudes change, and that attitudes can only 
change on a personal level. They argue, therefore, that there is no 
point in enacting specific government policies or legislation to 
combat racism. 

We do not accept that. We believe that by putting legislation and 
policies into place, society makes it more difficult for people to 
discriminate against others on the basis of race, and that, in turn, will 
help to create a climate that will ultimately result in changes in 
attitudes. 

Changing behaviour by legislation is a blunt instrument. Certain 
behaviour that used to be legal is suddenly illegal and anyone who 
continues to practice it is guilty of an offence. There are many 
examples of situations in which governments have used legislation to 
change behavior and, over time, to change attitudes. Drinking and 
driving legislation, for example, changed the behavior of drivers, and 
that eventually changed people's attitudes to drinking and driving. 
Human rights legislation has promoted the equality of women, and 
that too has resulted in improved attitudes toward women in society. 

Changing attitudes will be difficult and slow, but it must start 
somewhere. A positive first step will be for governments to show 
leadership by bringing forth legislation and policies that will make 
discrimination unacceptable. If we can do that, Blacks will finally - 
after nearly 300 years - become full participants in Nova Scotia 
society. 

182 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



2.4.1 The Black community in Nova Scotia 

Blacks are not newcomers to Nova Scotia. Many Black families 
can trace their roots in this province to the late 1700s and early 
1800s. The first major influx of Blacks to Nova Scotia occurred 
following the American Revolution when about 1,000 slaves - along 
with more than 2,000 former slaves and several hundred free 
Blacks - accompanied the United Empire Loyalists to Nova Scotia. 
Although the British promised the Blacks who came to Nova Scotia 
suitable land, they were actually given only small plots of rocky, 
infertile land on which they could not survive. Many left the land and 
migrated to the towns, where they became, at best, a source of cheap 
labor at a time when manpower needs were high. As a result, many 
Blacks became disillusioned and left the province in 1790, moving to 
more hospitable Sierra Leone. 

The second large migration of Blacks to Nova Scotia occurred 
following the War of 1812. About 3,000 Black refugees fled from the 
United States to make their homes in Nova Scotia and other parts of 
the Maritimes. However, a poor harvest resulted in a downturn in the 
economy, unemployment and shortages of food, and that made 
conditions very difficult for these Black refugees. 

The largest migration of Blacks to Canada occurred between 1820 
to 1860 during the period leading up to the American Civil War. 
Largely through the efforts of the underground railroad, about 50,000 
Blacks made their way to Canada. Most, however, settled in 
southwestern Ontario, rather than on the east coast. 

From their first arrival in Nova Scotia, Blacks have faced 
discrimination and prejudice. The result has been that Black 
communities tended to turn to their own resources, especially to the 
Black Church which has provided support and leadership for the 
community. Its influence remains to this day. 

Partly because they were isolated and discriminated against, 
Blacks as a group have never really been in a position to have a 
significant impact on the larger society's government or social policy 
issues. 

That is not to suggest that governments and social policies have 
not had an impact on them. The destruction of Africville in the early 
1960s is considered a classic example of this lack of Black 
influence - or even input - in the decision-making process. Africville 
was a small all-Black community on the shores of Bedford Basin in 
Halifax, and although the community lacked many city services, 
Blacks considered it their home. They wanted the community 
preserved and provided with services and they pleaded with city 
leaders to install them. Instead, the City of Halifax cleared the land 
for redevelopment and dispersed the residents to new housing 
projects in the city. Even today, Africville is a sore point for many in 
the Nova Scotia Black community. 

One of the reasons Africville was bulldozed was that Blacks had 
no effective political organizations and therefore very little clout with 
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government. There are a number of reasons why organizing the 
Black community around political or social issues is still a difficult 
task. The relatively small number of Blacks in the province 
combined with the fact that many of their communities are widely 
scattered, and some are urban and others rural, mean that it is not 
always possible to have one group address all needs. The recent 
history of the Black United Front, a provincial lobbying group that 
has been beset by internal frictions, illustrates the difficulties 
involved in having one organization attempt to articulate the 
concerns of a diverse group of people. 

However, it is important that such organizations exist and have the 
support necessary to provide an effective community leadership role 
because racism is not just an historical legacy. The effects of the 
legal, political and social disadvantages from which Blacks in Nova 
Scotia have suffered over the past two centuries are obvious even 
today: in the lack of representation of Blacks in the mainstream at all 
levels; in the tensions that still exist in various settings between 
Blacks and Whites; in the lower living and educational standards of 
Blacks; in the lack of opportunities for them; in their higher than 
average unemployment and incarceration rates; and in the general 
alienation Black people feel. 

That is not to say there have not been improvements. All 
jurisdictions in Canada now legally protect Blacks and other visible 
minorities from discrimination in employment and other services. 
Section 15 of the Canadian Charter of Rights and Freedoms gives 
constitutional recognition to this equality of all Canadians, regardless 
of race. Human Rights Commissions investigate and adjudicate 
complaints from individuals who have been discriminated against. 
There are various models of "affirmative action" in place in some 
provinces to give Blacks and other minorities greater access to 
employment, services and certain professions. 

Despite all of that, however, it is apparent to us that the problem 
has not disappeared. We have heard disturbing accounts of racial 
stereotyping and overt discrimination against Blacks. In our research, 
we have discovered that the population at large as well as the Black 
community believes there is discrimination against Blacks in all 
major institutional sectors of society, including the criminal justice 
system. 

It is difficult, perhaps impossible, to measure the extent to which 
this perception is based on reality. But that, in our view, is not the 
issue. Nova Scotians must have confidence that the legal system is 
fair and unbiased. If a large segment of the population does not 
accept that proposition, then the system itself must accept some 
responsibility and must begin the process of change. 
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2.4.2 The research results 

Our research on Blacks in Nova Scotia (see Volume 4), which 
included interviewing both Blacks and Whites, set out to measure 
how Black people are treated in the criminal justice system and to 
determine whether there were racial differences in sentencing. 

What did we learn from our research? We have learned that Blacks 
are more likely to perceive that a "great deal" of discrimination 
exists than non-Blacks. When education, occupation, age and income 
are taken into account, however, we see similar patterns between 
Blacks and Whites. Those with higher levels of education and 
occupation are more likely to perceive a "great deal" of 
discrimination. Younger Blacks are most likely to believe 
discrimination is increasing, while older, non-Blacks are most likely 
to believe it is decreasing. 

Both Blacks and Whites believe employment and housing are the 
main areas in which discrimination and prejudice exist. But Blacks 
also clearly believe there is significant discrimination in the criminal 
justice system as well. 

A large portion of both Blacks and Whites believe the police are 
the most likely officials in the criminal justice system to practice 
discrimination. Young Blacks are especially likely to hold this view. 
The older age groups of both populations, but especially non-Blacks, 
are least likely to perceive differential treatment by the police. 

Blacks are also likely to believe the courts discriminate against 
them. Interestingly, Blacks in the "higher" occupational categories 
are most likely to perceive discrimination by the courts. Non-Blacks, 
on the other hand, are most likely to say there is no difference in the 
way courts deal with those accused of crimes. 

The most common explanation given by both Whites and Blacks 
for the belief that Blacks are treated less fairly by sections of the 
criminal justice system has to do with what they see as personal 
biases and prejudice of people in the system. 

This brief description of some of the survey results indicates some 
trends, the most striking of which is the extent to which there is a 
widespread perception that discrimination exists. 

When respondents were also asked which part of the justice 
system - police, the courts or the corrections system - would be most 
inclined to respond to community requests for change, the police 
were selected more often than any other part of the system. 
Respondents were less certain about the courts, and even less about 
the corrections system. (The uncertainty concerning the correctional 
system probably stems from the fact that it is the least familiar of the 
three systems.) 

Interestingly, Blacks in both the "high" and "low" educational 
categories agreed that the first priority for changing the system is to 
get more Blacks in the system. They also urged, in descending order 
of priority, that there needed to be more professionalism and better 
training for police officers, more equity in hiring, and the hiring of 
younger, "fairer" individuals. 
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Non-Blacks, while they also exhibited a striking similarity across 
educational categories, emphasized more general recommendations - 
the need for more professionalism and better training of justice 
personnel, for example, followed closely by greater public awareness 
and education. Perhaps for good historical reason, Blacks were less 
confident that such general strategies for change could result in the 
sensitivity and empathy they believe the criminal justice system 
requires. 

Although we agree with Black respondents that specific changes 
will be necessary to overcome problems of discrimination, we also 
share with non-Black respondents a recognition of the importance of 
education in eradicating racist behavior. The role of education, while 
outside the mandate of this Commission, must be given the attention 
it deserves by the proper authorities. This will hasten the demise of 
racist attitudes. 

2.4.3 Framework for our Recommendations 

Earlier in this Chapter we indicated that racism cannot be solved 
without a concerted political will to change. We recommended that 
the Province adopt a Policy on Race Relations that would articulate a 
commitment to reducing racial tensions, eliminating barriers to Black 
participation and increasing the representation of Blacks in the 
criminal justice system. In our view, this is an important and 
necessary acknowledgement that racism does exist, and a strong 
foundation for positive action. 

The Nova Scotia Government's commitment and responsibility to 
eliminate inequalities based on race in all social, legal, economic and 
cultural policy areas, including the criminal justice system, must be 
very clearly stated. This policy must indicate that the Government 
bears responsibility for aggressive leadership in eliminating racial 
discrimination by both defining the goals of the policy and in 
enforcing it strictly. This will require a high visibility campaign 
among staff and the general public. As we pointed out, this policy 
should be implemented and monitored by the Human Rights 
Commission, which must also be given adequate resources to meet 
this challenge. 

The Cabinet Committee on Race Relations, which we have also 
proposed, will provide a regular forum for the Black community to 
raise issues of concern that can become part of the Government 
policy planning agenda. This recommendation, as well as those 
dealing with representation of Blacks in and by the legal profession, 
should be effective not only in bringing Government to recognize its 
responsibility to eliminate racism within areas of its jurisdiction, but 
also in providing better services to Blacks in Nova Scotia. 

The recommendations which follow seek to strengthen the 
mechanisms for change. We have tried to strike a balance between 
strategies that utilize public awareness and education as the tools of 
change and those which are more direct and more blunt - legislative 
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changes and placing Blacks directly into positions of influence. Both 
strategies are important, and neither should be used to the exclusion 
of the other. 

2.4.4 Strengthening the Human Rights Commission 

The only legislation in Nova Scotia that specifically protects the 
rights of Blacks and other visible minorities is the Nova Scotia 
Human Rights Act. But this Act has not been as effective as it should 
be in minimizing the problems faced by Blacks. The Commission 
must be given the mandate and resources as well as the independence 
to enable it to do its job. 

It is difficult to obtain information about the Human Rights 
Commission, since the Commission has not filed an annual report to 
Government since 1981. Although there is no requirement in the 
legislation for it to report annually, we believe the fact that this is not 
done at the initiative of the Commission itself is surprising and 
unfortunate. 

We cannot easily find out, for example, the number of complaints 
that have come before the Commission, and the basis on which the 
complainants claim they were discriminated against. We cannot 
easily find out the proportion of those cases investigated that result in 
a Board of Inquiry being appointed, or whether the Commission is 
actively pursuing alleged cases of discriminatory treatment within 
Government. 

If the public cannot easily get answers to such questions, much of 
the "public awareness" benefit of the Commission's work is lost. 
Making sure that the record of the activities of the Human Rights 
Commission is readily and easily available to the public is an 
important aspect of the role of the Commission. We believe the 
Human Rights Act should be changed to require the Commission to 
submit an annual report. 

Does the Human Rights Commission's mandate include those 
parts of the justice system under provincial control? In our view any 
present uncertainty over this issue should be removed by legislative 
amendment. 

Under the present provisions of the Human Rights Act, the 
Minister in charge of the Act has the power to decide whether to 
appoint a Board of Inquiry when the Commission has been unable to 
settle a complaint and has recommended that a Board be appointed. 
This discretionary power presents an opportunity for ministerial 
intervention in the dispute settlement process. We do not suggest 
such appointments have been denied for improper reasons but we 
believe the Commission - not the Government - should decide 
whether a Board of Inquiry should be appointed. This is especially 
obvious in cases where the Government might be the respondent in 
the action, or where the issue might be politically sensitive. Section 
25 of the Act should be amended to remove ministerial discretion in 
appointing a Board of Inquiry. 
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The Commission's independence from the Government is crucial 
to its ability to handle complaints fairly and without fear of reprisals. 
We note that the degree of ministerial control over the Commission 
in Nova Scotia's Act is significantly greater than that provided the 
Federal Government under the Canadian Human Rights Act. 

Under the Nova Scotia Act, the Commission is responsible to the 
Minister for the administration of the Act (Section 17) and must 
present its budget through the Minister (Section 22). The Minister 
also makes individual appointments to Boards of Inquiry (Section 
25). 

By contrast, under the Canadian Act, the Commission is a quasi-
independent body that has no responsibility to an individual Minister 
other than through its annual report (Section 61). It is solely 
responsible for the adjudication process, including appointing 
tribunals through a process by which an independent person chooses 
individual appointees from a list drawn up by the Governor in 
Council (Section 49). 

We favour the federal model because it provides the Commission 
with the necessary separation from Government to enable it to push 
for changes and policies in support of human rights, which might not 
be part of the Government's agenda. If the role of the Commission is 
to promote human rights in the province - within the Government as 
well as in the private sector - it must be given the flexibility and 
independence to do so. 

We believe creation of a specialized Race Relations Division 
within the Commission, reporting through the Race Relations 
Commissioner, will also give a strong focus to issues of race and 
racism within the Commission. There are many concerns raised by 
individuals or groups that may never reach the status of a 
"complaint", but which should be dealt with seriously, sensitively 
and quickly in order to avoid further racial tension. The Race 
Relations Division can be active in approaching communities, 
pressing for policy change where necessary and keeping abreast of 
problem areas and dealing with them expeditiously. This should be a 
high profile, properly funded aspect of the Commission's work. 

Recommendation 31 

We recommend that the Nova Scotia Human Rights Act be 
amended: 

to require that an annual report of the Commission's activities be 
submitted to the Minister who shall place the report before the 
Legislative Assembly; 

to specifically state that those parts of the justice system under 
provincial jurisdiction are included in the Act's coverage; 

to provide that where the Commission is unable to settle a 
complaint, and where the Commission recommends the appointment 
of a Board, it shall report to the Minister who shall appoint a Board 

188 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



of Inquiry (Section 25 now gives the Minister a discretion as to 
whether a Board should be appointed); and 
(d) to establish within the Commission a Race Relations Division 
reporting to the Commission through one or more members, at least 
one of whom shall be full time and designated as Race Relations 
Commissioner. 

It is important that the Commission have the ability to obtain 
independent legal advice. At present, the Commission uses the 
services of a staff solicitor at the Attorney General's Department. 
Without suggesting that the Commission has been badly served, we 
feel the potential for conflict of interest is great. If an individual 
complains against a Department of Government, for example, both 
parties - the complainant and the respondent - would be represented 
by counsel for the Attorney General's Department. This is improper 
and should be rectified immediately. 

While these changes in procedure are important to ensure that the 
process for dealing with human rights complaints is fair and 
unbiased, we recognize there are other serious matters concerning the 
handling of race relations within the Commission that must be 
addressed. Our recommendations suggest a much stronger role and a 
much more active stance by the Human Rights Commission. 

In monitoring the implementation of the Policy on Race Relations 
that we recommended earlier, the Commission must be prepared to 
enforce recruitment and hiring quotas aggressively, and to take 
appropriate action when the policy has been breached. We also 
suggest the public education function of the Commission be 
enhanced by giving it the resources to pursue more actively its public 
awareness and education function. At present, the Commission has 
only one Public Education Officer for the province. This service 
should be greatly expanded. 

Recommendation 32 

We recommend that the Human Rights Commission be provided with 
sufficient resources to enable it to effectively carry out its present 
mandate and further responsibilities added by our 
recommendations, and in particular to enable it: 

to retain independent legal counsel; and 
to engage in an active public awareness program, particularly 

in the area of Native and Black concerns. 
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2.4.5 Courts 

As we pointed out earlier, our research indicates a widespread 
perception of discrimination against Blacks in the criminal justice 
system. We heard suggestions at the public hearings and at the 
Consultative Conference that stereotyped attitudes about Blacks are a 
factor in the way they are treated by the courts, whether as accused 
or victims. 

Close to 50 percent of Blacks and 33 percent of non-Blacks in our 
survey believe Blacks are treated less fairly in the courts than non-
Blacks. This is cause for great concern. 

The most public arena in which justice is dispensed is the 
courtroom. This is where the judicial system is on public display. For 
that reason, we believe judges and lawyers in the court system must 
recognize their special responsibility to deal fairly with everyone 
who comes before them or whom they represent, regardless of race 
or background. 

Judges especially must play an active role within the court system 
to ensure that prejudicial treatment - in language, in sentencing, in 
policies and procedures - does not occur. If it does, the judge must 
make sure it is condemned. If the courts condone differential 
treatment of racial minorities, the integrity of the entire system will 
suffer. Chief Judges must take a strong leadership role within their 
courts, and with those appearing in or working in their courts, to 
ensure that such behavior is not tolerated. 

Recommendation 33 

We recommend that the Chief Justices and the Chief Judges of each 
court in Nova Scotia exercise leadership within his or her area of 
responsibility to ensure fair treatment of visible minorities in the 
criminal justice system. 

2.4.6 Sentencing 

One of the most disturbing allegations we have heard is that there 
is disparity in sentencing between Black and non-Black offenders 
based on race. If these allegations were true, it would be clear 
evidence that there is discriminatory treatment and strong immediate 
action would be required. Because of the seriousness of these 
allegations, we undertook a study to test the proposition that sentence 
disparity on racial grounds exists in Nova Scotia. 

This study (Volume 4, Appendix 4) examined cases involving 51 
Blacks and 126 non-Blacks convicted of theft under Section 294 
[now Section 334] of the Criminal Code. Although the study 
indicated that Blacks were less likely to obtain discharges and more 
likely to be incarcerated than non-Blacks, the study also found that 
race was not a significant factor in these sentencing decisions. 
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We were uncomfortable with the results of this research because of 
the small sample size and other factors. We therefore commissioned 
another study to see if the results of the first study were reliable. The 
second sentencing study looked at cases involving 221 males (22 
percent of them Black) convicted of assault in 1987-88 in the 
Halifax-Dartmouth area. (Volume 4, Appendix 5) The sentencing 
patterns in the "assault" study are consistent with the results of the 
'theft' study; neither provides much basis for the belief that race is a 
significant factor in sentencing. 

While Blacks were more likely to be incarcerated for assault than 
non-Blacks, the relationship between sentence severity and race was 
not statistically significant, and became even less so when other 
factors were taken into account, such as prior convictions, the 
number of related prior convictions, the extent of injury suffered by 
the victim, or whether other charges had been laid against the 
offender. 

It is true that more Blacks were incarcerated than non-Blacks, that 
none of them received a discharge, that Blacks received longer 
sentences and that Blacks assaulting non-Blacks were sentenced 
more harshly than Blacks assaulting Blacks. But all of the statistical 
analyses of this data suggests that the distinctions were made on 
grounds other than race. Professor Clairmont, the author of the 
"assault" study, has drawn the following conclusion from the 
research: 

Volume 4, Appendix 5, Page 185 
In sum, this research has shown that the race impact on sentencing either directly or 
indirectly is quite weak.... More attention has to be given to the laying of the charges 
itself, stays of prosecution, discharges overall and implicit understandings and 
expectations of Blacks, lawyers and court officials. Racism in a system of formal 
rationality cannot but be subtle and cumulative. Statistical analyses of the sort done 
here may be too blunt a tool to capture this well.... Sensitivity to the legacy of racism 
and appreciation of its modern guises was not evident in the court dockets nor in the 
special acts of leniency encountered (e.g., discharges). Such sensitivity in conjunction 
with a concern for more equitable legal resources and socio-economic opportunities 
would seem to be required to truly eradicate racism and discrimination. As long as the 
persons making and interpreting rules and administrative policies are drawn from 
narrow class and race/ethnic backgrounds the sensitivity and change might be hard to 
come by. 

Despite the fact that neither of the two sentencing studies has 
concluded that differential sentencing based on race exists in Nova 
Scotia, that does not change the perception among Blacks that there 
is significant racial discrimination in sentencing. 

We believe this indicates a lack of confidence among Blacks in the 
fairness of our court system and reinforces the urgent need for 
implementation of some of our other recommendations, which are 
designed to increase confidence by encouraging the hiring of more 
Blacks in the criminal justice system and by educating non-Black 
officials to the needs and concerns of Blacks and visible minorities. 

Although the sentencing research did not indicate racial favoritism 
in sentencing, it did bring to our attention a number of other 
disturbing facts. According to the research, Blacks were less likely 
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than non-Blacks to retain private counsel, to plead not guilty and to 
have favorable pre-sentence reports - all factors which are influential 
in obtaining more lenient sentences. 

Because of the importance of counsel in sentencing, and the 
significant proportion of Blacks and minority offenders using legal 
aid counsel, we believe the legal aid service must be given sufficient 
resources to meet the need. 

Recommendation 34 

We recommend that, because of the dependence of Black clients on 
legal aid services, the funding of legal aid in Nova Scotia be re-
examined to ensure that there are sufficient counsel to properly 
serve minority clients and to engage in proactive programs in 
minority communities. 

The relationship between Blacks and various municipal and 
RCMP police forces clearly requires comment as well. We deal with 
this aspect of Blacks in the criminal justice system in more detail in 
our chapter on Police and Policing (Chapter 2.6). 

2.4.7 Conclusions 

The recommendations we have made to improve the treatment of 
Natives and Blacks in the criminal justice system have focussed on 
specific policies and legislation, as well as education and training. 
Such initiatives will be doomed to failure, however, without regular 
and effective monitoring. We have not proposed a separate body be 
established with responsibility for overseeing implementation of 
these recommendations. Instead, we suggest that Government, 
judges, lawyers, the police and others ultimately be responsible for 
their own area of jurisdiction. 

It is easy to blame Governments for all that we might identify as 
"wrong" in our society, and we have attempted to avoid this 
temptation. Government, however, must accept that it has a special 
duty in these matters. As legislator and employer, the role and 
influence of Government in this province cannot be underestimated. 

These recommendations provide a rare opportunity for everyone 
involved in the system - not only Government - to change patterns of 
behavior and policies that have been well entrenched but never 
questioned, and to open doors that have remained closed for much 
too long to the full participation of minorities. 

192 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



2.5 
Administration of 
Criminal Justice 

We have found that Donald Marshall, Jr. was wrongfully convicted 
of murder and deprived of his freedom for 11 years because the 
justice system broke down. Each component of the system - every 
check and balance - failed. The Sydney City Police, Crown 
prosecutors, defence counsel, the courts, the Department of Attorney 
General and the RCMP all contributed to Marshall's conviction and 
continued imprisonment by failing to perform to an acceptable 
standard. In the months that followed Marshall's eventual release and 
acquittal, there were accusations that racism played a role in 
Marshall's conviction and that, if he had been White, the process by 
which he was acquitted and his struggle for compensation may have 
been handled differently. 

If there are differing standards of justice in Nova Scotia, 
depending on one's race or social standing, it suggests internal 
control within the system has broken down. It also suggests that the 
major components of the system are not fulfilling their proper 
functions and the appropriate interrelationships are not understood or 
observed. 

The Commission found that the fact that Marshall was an Indian 
contributed to his 1971 conviction. To determine whether the system 
of justice itself differentiated among individuals based on race or 
social standing, the Commission, through its research, reviewed 
Department of Attorney General files. This review focussed on the 
manner in which certain cases were handled by the Department and 
then compared them to the handling of the Marshall case. In order to 
assess the overall functioning of and interrelationships among the 
major components of the justice system, specific research projects 
were conducted on the role of police, Crown prosecutors, the Office 
of the Attorney General, and Natives and Blacks and the criminal 
justice system. 

This approach was outlined by the Chairman in his statement at 
the opening of the public hearings on September 9, 1987: 

In order to develop meaningful recommendations, all contributing factors must be 
carefully and critically examined in the context of the current state of administration of 
justice in Nova Scotia. As I indicated in my Opening Statement at the Hearings held in 
May to consider the matter of funding, we will also examine, among other things, the 
role of the Attorney General as a member of Cabinet, the relationship of Crown 
prosecutors with defense counsel and with the police, as well as related matters. In 
addition, I advised that we intend to give consideration to the allegation that minorities 
of this Province are not treated equitably by the justice system. It is our ultimate aim to 
make recommendations which will ensure that the unfortunate events surrounding Mr. 
Marshall will not be repeated; to do this we must satisfy ourselves that the present state 
of the administration of criminal justice in Nova Scotia is sound. We will not avoid a 
discussion of these issues. 

What follows is the result of an examination of the criminal justice 
system. The conclusion we have reached is that the system does not 
work fairly or equally. Justice is not blind to color or status. There is 
a widespread lack of understanding within the system of the 
appropriate roles of the Attorney General, the prosecutor and the 
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police. And there is a lack of structural control and organizational 
independence which has made it easier for unchecked and 
inappropriate decisions to be made. 

A properly functioning criminal justice system is the bedrock on 
which society's acceptance of our system of law and the maintenance 
of order is based. But because of what has happened in the Marshall 
case and some others we will examine now, many people in Nova 
Scotia have begun to question the fairness and independence of the 
province's justice system. This erosion of confidence must be 
stopped and public confidence restored. This can only be 
accomplished through the unwavering and visible application of the 
principles of absolute fairness and independence. 

2.5.1 Examination of particular cases 

This Royal Commission was established to find out what went 
wrong in the Donald Marshall, Jr. case, and to make 
recommendations to ensure that such a miscarriage of justice could 
not happen again. From the outset, however, we realized we would 
need to consider more than just this one case if we were to properly 
discharge our mandate. We had to consider the Marshall case in 
context. Was the justice system's handling of it an aberration? Would 
the system have responded differently if Marshall had been White - 
or if he had come from an affluent background, or if he had been a 
powerful public figure - instead of a poor Native? 

At a very early stage, this Commission heard allegations that the 
criminal justice system dealt with people differently based on their 
race and social standing. In particular, we heard that politicians or 
others with influence were given preferential treatment by the justice 
system. 

We decided it would be appropriate to examine how the justice 
system functioned in cases involving those who might be considered 
to have power and influence, and compare their treatment with that 
given Donald Marshall, Jr. 

To assist the Commission in fulfilling this aspect of its mandate, 
we examined certain files in the Department of Attorney General. 
Eventually, we decided to focus our attention on two specific cases 
involving members of the Nova Scotia Government - Roland 
Thornhill and Billy Joe MacLean - who had been the subjects of 
police investigations, which investigations were already in the public 
domain. We decided that the most appropriate way to deal with these 
cases was through testimony at public hearings. 

It is important to make the point that the purpose of our 
examination of these two cases was not - and is not - to question the 
merits of the decision not to prosecute in the case of Thornhill, or the 
merits of the final disposition of the MacLean case. The Commission 
did not consider the guilt or innocence of the individuals concerned, 
but only how the justice system responded to these cases and what 
factors influenced the various decisions that were taken. 

194 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



2.5.2 The Thornhill investigation 

This investigation arose as a result of a compromise financial 
settlement the Honorable Roland Thornhill reached with four 
Canadian chartered banks to settle outstanding indebtedness he had 
accumulated over a number of years prior to becoming a member of 
Government. 

On September 17, 1979, Thornhill, who had been Minister of 
Development in the Provincial Government since October 5, 1978, 
put forward a proposal to the banks through his accountant. He 
would agree to pay 25 percent of the amount he owed to each of the 
banks, provided they all accepted the terms and forgave any accrued 
interest. In view of Thornhill's critical financial situation this 
proposal should not be considered extraordinary or unreasonable. 
Between September 21 and November 5, 1979, all of the banks 
accepted this proposal. (Exhibit 164) 

After hearing rumors and other information in early 1980, the 
RCMP carried out some preliminary inquiries concerning this 
settlement agreement. They decided on the basis of those inquiries 
that no investigation was warranted. They reached that conclusion 
based on their interpretation of Section 110(1)(c) [now Section 
121(1)(c)1 of the Criminal Code, which states: 

Every one commits an offence who 
(c) being an official or employee of the government, demands, accepts or offers or 
agrees to accept from a person who has dealing with the government a commission, 
reward, advantage or benefit of any kind directly or indirectly, by himself or through a 
member of his family or through anyone for his benefit, unless he has the consent in 
writing of the head of the branch of governmment that employs him or of which he is 
an official, the proof of which lies upon him. 

The RCMP officers involved appear to have concluded that they 
could not determine if an offence had been committed because they 
did not know whether Thornhill was a member of Government at the 
time of the settlement. (Exhibit 165, Page 8) They could have found 
that out, of course, by simply checking back copies of the newspaper 
or calling the Executive Council office. Their disinterest or hesitancy 
in finding out this information does not reflect the standard of 
professional police work expected of the RCMP, and it causes us 
some concern. 

In February 1980, the RCMP briefed the then Attorney General, 
the Honourable Harry How, and the then Deputy Attorney General, 
Gordon Coles, regarding the Thornhill situation. They told How and 
Coles they believed no investigation was warranted. Based on what 
he had been advised at this meeting, How told the legislature on 
March 7, 1980, that the RCMP was not conducting an investigation 
in relation to any Government official, the Provincial Government or 
any other Government agency. 
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Four days later, following a further meeting with How and Coles, 
the RCMP issued a press release - prepared with Coles' participation 
(Exhibit 165, Page 4) - confirming what the Attorney General told 
the House, and publicly declaring that the RCMP's inquiries into the 
Thornhill matter "did not warrant the commencement of an 
investigation." 

We believe it was inappropriate for the RCMP to cooperate with 
the Deputy Attorney General to issue a press release to support a 
position taken by the Attorney General. As we have noted, the 
RCMP investigation had not been thorough and complete. Moreover, 
this cooperation between the Deputy Attorney General and the 
RCMP leaves the impression that their joint purpose was to manage 
public opinion and minimize the political damage that would result 
from a provincial cabinet minister being the possible subject of an 
RCMP investigation. Roland Thornhill had no knowledge of nor any 
involvement in any of this. 

2.5.3 RCMP investigation 

 

On April 10, 1980, a month after the RCMP press release and 
following further discussion of the matter in the House of Assembly, 
Chief Superintendent Hugh Feagan, Commanding Officer of 'H' 
Division, advised Gordon Gale, the Director (Criminal), that the 
RCMP "would be proceeding with an investigation to which he 
[Gale] agreed." 

On April 18, 1980, a news article entitled "RCMP Seeking 
Documentation" reported that Attorney General How: 

... told reporters later he is convinced Thornhill did nothing improper in the settlement 
with the banks and he hopes the minister will stay in his job for a 'long time to come.' 

He said the matter of the minister keeping his portfolio during the investigation 
would be up to the premier to decide. Mr. How said his department is letting the RCMP 
conduct the investigation. 'We are not going to be seen as exercising any political 
interference with what they do.' 

How testified before us that he did not intend to prejudge the 
outcome of the RCMP investigation. Nonetheless, How's statement 
is a very strong pre-judgment of the propriety of Thornhill's 
settlement with the banks. Such a statement conveys a very clear 
signal of the Attorney General's attitude toward the situation. 
Whatever the actual effect of How's statement may have been on the 
outcome, it was improper for him to comment on the merits of the 
case before the RCMP even completed its investigation. Quite aside 
from anything else, the perception generated by a statement of this 
sort does nothing to enhance public confidence in the impartiality of 
the exercise of the Attorney General's prosecutorial discretion. If 
charges were subsequently laid, such comments might prejudice the 
Crown's case or make it difficult for Thornhill to get a fair trial. 
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The principal RCMP investigator was Corporal Cyril House of the 
Commercial Crime Section. He filed his first preliminary report on 
May 7, 1980. 

... there is sufficient evidence on hand to establish a prima facie case under section 
110(1)(c) C.C. Consideration is now being given as to whether or not there is sufficient 
evidence to substantiate an offence by the banks or its officers. Offences that are being 
considered are sec. 110(1)(b) C.C. or Conspiracy, sec. 423 C.C. 

This and all subsequent RCMP reports were forwarded to Gordon 
Gale's attention. 

The normal practice in Nova Scotia is that investigating RCMP 
officers can ask for the advice and assistance of Crown prosecutors 
during the course of their investigations. Generally speaking, the 
RCMP officers initiate such a request. This sort of advice-seeking 
and collaboration is very common from the early stages of a 
commercial crime investigation. 

In this case, after the RCMP requested access to a Crown 
prosecutor, David Thomas, the Chief Prosecuting Officer for Halifax 
County, assigned Kevin Burke to assist House. At the time, Burke 
was one of two or three Crown prosecutors working almost 
exclusively on commercial crime matters. (Transcript, Page 14878) 
Burke had been working in this area for a period of time and had 
acquired some expertise although, as Thomas testified, "I don't think 
any of us were experts in anything". (Transcript, Page 14877) 

In July 1980, however, Gordon Coles issued a directive ordering 
that House was to have no further contact with Burke or any other 
local Crown prosecutor. Gale wrote to Superintendent Feagan to 
convey the Deputy Attorney General's instructions in the following 
terms: 

... that no charges were to be laid nor was any contact to be made with prosecutors 
concerning this matter until you had finished your investigation and forwarded a report 
to this Department so that the matter could then be examined and the Attorney General 
fully apprised of the evidence. Your investigators are to cease to have contact with the 
Prosecutors concerning this investigation and to concentrate on getting their long 
awaited report in to the Department summarizing the evidence and the charges 
proposed based on the evidence so that it can be reviewed and then forwarded for 
prosecution if the evidence supports charges. 

Neither Coles nor Gale nor any other senior departmental official 
passed this directive on to Thomas or Burke. Despite this departure 
from the normal RCMP practice, the RCMP itself raised no formal 
objection to this instruction. 

The Deputy Attorney General's prohibition against further contact 
with prosecutors was an unwarranted departure from normal 
practice. This issue subsequently became the subject of a press 
release Coles issued from Victoria, British Columbia, on November 
6, 1980. It stated that the procedures followed in the Thornhill case, 
as they related to the use of Crown prosecutors by RCMP 
investigators, were in accordance with accepted well-known and 
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understood practice and policy. A "clarifying" press release was later 
issued from Halifax, after David Thomas threatened to publicly 
contradict Coles' misleading statements in the first release. Despite 
what Coles' press release claimed, all of the Crown prosecutors and 
RCMP personnel who testified before this Commission stated that 
the decision to bar RCMP officers from having access to Crown 
prosecutors during their investigation was not in accordance with 
understood practice and policy, and we find that there was no such 
practice or policy. 

On August 29, 1980, House submitted his final report, which was 
subsequently forwarded to Gale's attention on September 11, 1980. 
The RCMP report concluded that a prima facie case of a violation of 
Section 110(1)(c) of the Criminal Code had been established against 
Thornhill. The RCMP requested a Crown prosecutor be appointed so 
it could obtain advice regarding existing and additional evidence, 
questions of law and court procedures. 

At this stage, the RCMP had effectively completed its 
investigation of the Thornhill matter, subject to any request from the 
Crown to obtain additional evidence. Such a request never came. 
There was no further communication between the RCMP and the 
Department regarding the case prior to a public announcement on 
October 29, 1980 when Attorney General How stated there had been 
no criminal wrongdoing on the part of either the chartered banks or 
Thornhill. 

Attorney General How testified before the Commission that he 
wished to distance himself as much as possible from the handling of 
this case. He was sensitive to the fact that, since Thornhill was a 
Cabinet colleague, there must be independence and the appearance of 
independence in the handling of the prosecutorial decisions. He 
therefore instructed his Deputy, Coles, to have an opinion and 
recommendation prepared for him, which he indicated he would 
accept. He testified he did not expect to apply his own independent 
judgment to the issue but would simply accept Coles' opinion: 

Transcript, Page 15103 A. I said to him, in essence, You make that in the form, yes, of a recommendation', 
because under the system I ultimately, as Attorney General, had to make the 
determination or make the decision to ... whether or not prosecution would be 
proceeded with, but you make it, you tell me what you think ought to be done, 
whether Mr. Thornhill ought to be prosecuted or not. I will accept that as binding 
on me and I will follow it. 

The evidence is clear that Coles took charge of the Thornhill 
investigation and managed it within the Department of Attorney 
General. He handled the matter personally within the Department 
and made sure there was no communication between the lower 
echelons of the RCMP and the prosecution service. Coles himself 
had no contact with the RCMP prior to formulating his opinion and 
recommendations for the Attorney General. 

Although the rationale for having senior officials in the 
Department deal with the case instead of local prosecutors was to 
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ensure that the case would be considered by senior lawyers 
experienced in criminal law, the actual involvement of any other 
departmental lawyers was very limited. 

Director (Civil) Martin Herschom prepared a memorandum for 
Coles' assistance, which simply discussed a chronology of the 
negotiations between Thornhill and the banks, and reviewed 
indications contained in bank documentation regarding the position 
of the banks with respect to collection of the account. Director 
(Criminal) Gordon Gale testified that he attended one meeting with 
Coles and Herschom at which there were "general discussions" of 
the case. (Transcript, Page 15294) 

Despite Coles' acknowledged lack of expertise in criminal law, he 
neither sought nor obtained any memorandum of law, any case 
analysis or other material from Herschom, Gale or any other officers 
of his Department. 

In our view, while Coles, as the permanent head of the 
Department, had the right and ultimate authority to take charge of 
this case, it was inappropriate for him to do so. The sensitive nature 
of the case demanded that normal procedures be followed. Even if it 
was appropriate for the matter to be reviewed in the higher echelons 
of the Department, however, such a review should have been 
conducted by the most experienced criminal lawyers in the 
Department - Herschom or one of his staff, for example - and then 
subject to further review by Gale and other experienced criminal 
lawyers. 

Martin Herschom testified about the factors that would influence 
the involvement of the Deputy Attorney General in any particular 
case: 

 

A. Generally, I suppose the profile that a particular case has gathered may warrant 
the personal involvement of the Deputy Attorney General in an assessment of the 
matter. 

Q. Let's just stop with that. Why would the profile warrant the individual attention 
of the Deputy to the exclusion of local Crowns? 

A. Because if a case is of a particular magnitude and if the decision, as in the 
particular facts of this case, could involve the future career of a politician, I have 
no difficulty with the personal involvement of the Deputy Attorney General in 
assessing that situation. 

Q. But surely any criminal investigation involves the future career of the person 
they investigate. 

A. Yes, and often the Deputy Attorney General or myself in my position or the 
Director of Criminal may become involved in assessments of cases that are ... 
would otherwise perhaps be dealt with by a county prosecutor. 

Q. Because of the concern about the career of the person being investigated. 
A. That may be one factor. Each case, I would stress, has to be considered on its 

own merits. 
Q. If the effect on the person being investigated, the effect on their career is to be 

considered, do I understand that that is then more of a policy or discretionary 
consideration rather than anything to do with the facts or the law? 

A. Yes, I think that falls within the ... what the academic community would 
characterize as prosecutorial discretion. 

Q. And is it your evidence then that you do not think it inappropriate that where 
there is a politician being investigated that the Deputy should involve himself 
personally? 

Transcript, Page 14961 
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A. I don't, I don't characterize that as inappropriate, no. 
Q. Not inappropriate? 
A. No. 
Q. Why? What are the interests that the Deputy is trying to protect? 
A. I reject the implication in your question that he's trying to protect anything. He is 

the ... in practical terms, because the Attorney General is not involved in day-to-
day administration matters, he is the most senior available, for want of a better 
term, Crown attorney, and if he chooses to inject himself into a situation, I have 
no difficulty with that. He's responsible, to use common parlance, the buck stops 
on his desk, and if he chooses to involve himself, that's entirely appropriate. 

Q. But what is it about the career of a politician that makes it appropriate for the 
Deputy to involve ... 

A. I can't comment on the specifics of this. You'll have to direct ... that type or 
question to Mr. Coles. 

Q. No, I wasn't asking about specifics, but you had indicated that if it involved the 
career of a politician, it would not be inappropriate for ... 

A. That could be one factor, yes. 
Q. All I'm asking is what is so ... 
A. Or the career of any individual. 
Q. Well surely, any accused has a career or at least a potential career ... 
A. That's ... I acknowledge ... 
Q. You're not telling me ... you're not telling me that the Deputy is going to involve 

himself in every case. 
A. No, I'm not, nor do I. 
Q. What's so different about the career of a politician? 
A. The matter has an obvious high profile. 
Q. Yes. 
A. And I think given that profile, it is not inappropriate, should he so desire, for a 

Deputy Attorney General to [involve] himself in such a situation. 
Q. To involve himself to the exclusion of normal processes, the review by local 

Crowns or further dialogue ... 
A. If that's his determination, he has the responsibility and the accountability for 

such decision. 

Both Herschorn and Gale testified that they did only exactly what 
they were asked to do in the Thornhill investigation, no more and no 
less. Both testified they did not exercise any independent initiative 
and did not offer any unsolicited opinions on any aspect of the case. 
While recognizing Coles' authority to act as he did, we find it 
disturbing that Gale and Herschorn did not appear to feel 
comfortable in offering their professional opinions on how this case 
should be dealt with. Gale testified he "didn't consider him [Coles] 
an expert in criminal law" (Transcript, Page 15302), but added that 
"if he [Coles] wanted advice, he would ask for it". (Transcript, Page 
15303) 

Coles did not ask for advice, but he did prepare a legal opinion for 
the Attorney General that supported his argument that there was not 
sufficient evidence to lay criminal charges. Coles opinion was as 
follows, as expressed in a memo to Attorney General How dated 
October 23, 1980: 

Exhibit 165, Page 31 

 

1. 
The above captioned report, addressed to the Deputy Attorney General, was delivered 
to the Director (Criminal) of the Department on September 11th last. The report and 
attachments are lengthy and detailed and the attachments to the report include copies of 
loan applications, financial statements, bank records and correspondence pertaining to 
Mr. Thornhill's financial affairs with the Chartered Banks, X, his former employers, 
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other financial institutions and other persons with whom he has had financial dealings 
over a period from the early 1970's to and including September/October 1979, when 
the Chartered Banks accepted the latest proposal made on behalf of Mr. Thornhill for 
the settlement of his indebtedness with them. 

2. 
The foregoing report and attachments have been fully considered by the Director 
(Criminal), Assistant Director (Criminal) of the Department, and the writer, to 
determine whether the nature of the financial dealings by the said Banks, with Mr. 
Thornhill, and in particular whether the settlement of Mr. Thomhill's indebtedness with 
the Banks constituted an offence on the part of the Chartered Banks, or on the part of 
Mr. Thornhill, contrary to the provisions of Section 110 of the Criminal Code. 

3. 
Attached, for your ready reference, is a xerox of the relevant provisions of Section 
110(1) of the Criminal Code which sets out the offences which constitute frauds upon 
the government. The investigation by the RCMP was to ascertain the facts to determine 
whether the Chartered Banks, in their dealings with Mr. Thornhill, had committed any 
offence under Section 110(1)(a)(i) or (b) of the Criminal Code and whether Mr. 
Thornhill had committed any offence under Section 110(1)(a)(ii) or (c) in offering to 
settle his indebtedness on the basis proposed on his behalf. 

4. 
During the period under investigation Mr. Thornhill had extensive dealings with the 
said Chartered Banks which involved obtaining loans for personal and investment 
purposes and refinancing past indebtedness. The history of these loan accounts 
indicates that they originated as borrowing accounts or demand loans not requiring 
repayment within a fixed term. Although the Banks expressed concern with the status 
of these accounts, it was in February and March of 1977 when the Banks expressed 
serious concern for the lack of security for the loans and the financial ability of Mr. 
Thornhill to repay the indebtedness and made demands that he do so. 

5. 
The report details the principal sums loaned or advanced and the interest charged 
against these loans, which appeared at all times to be either at the prime rate or prime 
plus rate. 

6. 
The report also particularizes: 

the payments made by Mr. Thornhill; 
the application of proceeds realized on the sale of hypothecated shares; 
the application of the proceeds from the sale of a cottage property. 

7. 
Copies of the correspondence attached to the report indicate that during the years 1977, 
78 and 79 the Banks requested security for the outstanding balance of their loans and 
increased their demands that the balance outstanding be paid. Mr. Thornhill consulted a 
senior member of a prominent firm of Chartered Accountants concerning his financial 
affairs and the Chartered Accountant held several meetings with representatives of the 
Banks and others in an effort to settle the Banks' demands and those of other unsecured 
creditors. Discussions among them resulted in different proposals being considered 
providing for the repayment of the outstanding loan indebtedness. These proposals did 
not conclude in any agreement since they involved making financial arrangements and 
the providing of security which Mr. Thornhill was unable to accomplish. 

8. 
The position concluded by two of the Chartered Banks can be summarized from their 
internal memoranda of March 1978 between their local branch managers and regional 
bank officers as follows: 

Notwithstanding the demands and proposals discussed, apart from the application of 
the sale of hypothecated securities, and the proceeds from the sale of the cottage 
property, balances of the loans remained outstanding. 
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Mr. Thornhill 's overall financial position indicated no prospect of his being able to 
pay off the indebtedness. 
Although bankruptcy proceedings were considered by one Bank, it was concluded 
that such proceedings would jeopardize his source of income, it being the only 
source to which they could look for payment in respect to their unsecured position. 

The position reached by the said two Banks is best stated by quoting from their own 
internal memoranda: 

'...we agree with your decision to write off this account as distasteful as it is and we 
would appreciate your forwarding a bad and doubtful debt report containing your 
recommendation...'. 

'...we have little alternative at this juncture but to recommend a full write off...'. 

'...we agree Mr. Thornhill's overall financial position is hopeless for all practical 
purposes, and in the circumstances, are supporting the recommendations made...'. 

 
Mr. Thornhill, through the accommodation of X, arranged to borrow limited funds 
enabling him to offer to pay each of the Banks twenty-five percent of the balance due 
each of them as payment in full for all outstanding indebtedness, as well as to settle the 
claim of the other pressing creditor. This proposal of settlement was set out in a letter 
of September 17, 1979, addressed separately to each of the Banks by the Chartered 
Accountant assisting Mr. Thornhill in these matters. 

X accepted the proposed compromise settlement by letter dated September 21, 1979; 
X accepted the proposed compromise settlement by letter dated September 26, 1979 
'providing other creditors are in agreement'; X accepted the proposed compromise 
settlement by letter dated October 16, 1979 'providing, of course, that all other Banks 
do likewise'. X, by letter dated October 4, 1979, replied to the proposed compromise 
settlement 'before we can give consideration to the proposal put forth we require a 
current statement on Mr. Thornhill including his present salary'. Subsequently, on 
November 5, 1979, X accepted the offer of settlement on the basis that 'our acceptance 
is provided subject to a similar proposal being agreed to by the other three Banks 
involved and on the understanding that the settlement will be received by December 15, 
1979'. 

 
The crux of the matter is to determine whether there is evidence of the necessary 
criminal intent to characterize the settlement proposed on behalf of Mr. Thornhill and 
accepted by the Banks as constituting a fraud upon the government. 

For a person, including a corporation, to be guilty of committing an offence under 
the provisions of Section 110 of the Criminal Code, involves the presence of a guilty or 
wrongful purpose or as was said by Mr. Justice Ritchie of the Supreme Court of Canada 
in Regina v. Cooper, in considering Section 110(1)(b) '...the offence created by that 
Section is in a real sense a criminal offence of which `intention' to confer the benefits 
'with respect to' dealings with the government is a necessary ingredient'. In the absence 
of such an 'intention', there is no offence. 

Unless, therefore, the agreement reached between Mr. Thornhill and each of the 
Chartered Banks effecting a settlement of his indebtedness was made by the Banks 
with an intention of conferring an advantage or benefit on Mr. Thornhill 'as 
consideration for cooperation, assistance, exercise of influence.., in connection 
with...business...relating to the government'; or, to 'confer an advantage or benefit (on 
Mr. Thornhill)...with respect to' dealings with the government, the Banks are not guilty 
of committing any offence under Section 110 since the necessary ingredient of 
'intention' would be absent. 

Similarly, for Mr. Thornhill to be guilty of any offence under Section 110, the offer 
made on his behalf to settle his indebtedness with the Banks must evidence a criminal 
intention to either accept or offer to accept an advantage or benefit from the four Banks 
'as consideration for cooperation, assistance, exercise of influence.. .in connection 
with...any matter of business relating to the government'; or with a guilty mind 
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'demand or accept... from a person who has dealings with the govemment...an 
advantage or benefit...'. 

11. 
In determining the intention of Mr. Thornhill and the four Chartered Banks in 
concluding an agreement providing for the settlement of Mr. Thornhill's indebtedness 
with the Banks, the attachments to the police report evidence the following: 

A history of continued efforts by the Banks to effect collection, to realize on 
security held by and available to them, demands for repayment or satisfactory 
arrangements providing security for the outstanding indebtedness and its repayment. 
During the period from early 1977, 1978, until September/October 1979, protracted 
discussions were held by representatives of the Chartered Banks and a Chartered 
Accountant acting on behalf of Mr. Thornhill. Notwithstanding such discussions and 
various proposals considered, no agreement for the payment of the remaining 
outstanding balances due the Banks was reached. 
On or about March 1978, two of the Chartered Banks concluded that Mr. Thornhill's 
financial position was such that they saw no prospect of him satisfying his 
indebtedness to them and, accordingly, consideration was being given to writing the 
account off as a bad debt. 
The settlement of the indebtedness was initiated by the Chartered Accountant acting 
of behalf of Mr. Thornhill, in a letter written to each of the Banks on September 17, 
1979. The offer was proposed based on the ability of Mr. Thornhill to arrange 
limited borrowings through the accommodation of X and represented a source of 
funds not otherwise available to the Banks. The money to be borrowed by Mr. 
Thornhill was available to him for the purpose of satisfying his indebtedness with 
the four Banks and another unsecured creditor and was limited to an amount which 
enabled the offer to be made on his behalf to settle his indebtedness with the Banks 
on the basis of twenty-five percent of the balances then remaining outstanding. As 
noted above, the offer was accepted by the Banks. 
The settlement proposed on behalf of Mr. Thornhill offered the Banks more than 
what two of them had expectations of receiving since, unknown to Mr. Thornhill, 
they had considered writing off the balances due them as bad debts. Therefore, the 
proposed settlement was a better offer than alternative prospects. The investigation 
discloses no evidence that the Banks, in accepting the settlement proposed, did so in 
respect to 'dealings with the government' or for consideration other than to settle 

the unsecured balances due them on the best available terms, having regard to Mr. 
Thornhill's financial position. 

Upon considering the report and attachments provided by the RCMP investigation, I 
am of the opinion that the protracted discussions, the nature of the settlement, and the 
circumstances under which the offer was made on behalf of Mr. Thornhill and accepted 
by the Banks, do not disclose evidence of the kind of intention necessary to constitute 
any criminal wrongdoing on the part of either the Chartered Banks or Mr. Thornhill. 

Being of the opinion that the investigation does not reveal evidence to establish the 
essential ingredient of intention, which is a fundamental element of the offence, it is not 
necessary to consider the other elements of the provisions of Section 110 which would 
otherwise need to be considered to determine whether the evidence supports a prima 
facie case. 

Accordingly, in my considered opinion, there is not evidence to warrant the laying 
of any charges against the Chartered Banks, X or Mr. Roland J. Thornhill, in the 
captioned matter. 

By any standard, Coles' opinion was woefully inadequate. It 
addressed Section 110 of the Criminal Code as if it were an 
integrated offence rather than three separate offences, each with 
different elements and requirements for proof of "intent". Most 
criminal offences require that "intent" be established in order to gain 
a conviction. A person charged with murder cannot normally be 
convicted, for example, unless the Crown establishes that the 
accused intended to kill the victim. If the killing was unintentional, 
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the accused might be convicted of manslaughter instead. 
Under Section 110(1)(c), however, the Crown does not have to 

prove that the accused intended to receive a benefit. The Crown must 
establish only that a benefit was, in fact, received, that the accused 
was aware of it and knew that the person from whom the benefit was 
received had dealings with the Government. 

Coles' opinion is plainly wrong. The decided cases simply do not 
support his conclusion. Cases decided by the Nova Scotia courts - 
with which the Department of Attorney General would have been 
familiar - all support the view that intent is not required. 

In addition to being wrong on the question of intent, Coles' 
opinion did not even address whether or not Thornhill had to have 
received a benefit, that being another of the elements necessary to 
constitute the offence. In simply not dealing with the question of 
benefit Coles failed in his responsibility as Deputy Attorney General. 

The RCMP, in fact, wrote to Coles and referred to two Nova 
Scotia decisions that detailed the elements required to support a 
conviction under Section 110. Those decisions flatly contradict the 
opinion Coles prepared for the Attorney General. Despite that, Coles 
advised the RCMP - and later, this Commission - that he was fully 
aware of the Nova Scotia cases, and had considered them when 
preparing his opinion. If he did, then we must conclude Coles misled 
his Minister by claiming Thornhill did not have the required "guilty 
mind". Coles should have known that any objective review of the 
relevant Nova Scotia cases would not support his opinion. Coles also 
knew that the Attorney General had already indicated that he would 
accept his opinion without question. 

Coles' opinion also gives the clear impression that the two most 
senior criminal lawyers in the Department, Gale and Herschorn, fully 
considered and supported Coles' opinion, conclusion and 
recommendation. The evidence before us indicates the opposite 
is true. 

He also should have discussed his opinion and recommendations 
with the RCMP prior to presenting it to the Attorney General in order 
to give them the opportunity to provide further information or 
argument to support their initial recommendation. 

Coles assumed personal carriage of the case and then failed to 
consult with the proper officials in his own Department and the 
RCMP before providing an erroneous and misleading opinion to the 
Attorney General. We received no satisfactory explanation as to why 
Coles acted in this manner, but there is no doubt his conduct was 
wrong. 

On October 29, 1980 Attorney General How, relying on the 
opinion of his Deputy, publicly announced there had been no 
criminal wrongdoing on the part of either the chartered banks or 
Thornhill and that no charges would be laid. How told us he was not 
aware that the RCMP had, in fact, recommended that a charge be laid 
and that others be carefully considered. In our view, Coles should 
have advised the Attorney General of the RCMP's recommendation. 

204 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



Coles testified the Attorney General's public announcement - 
which was made without prior consultation with the RCMP - was not 
intended to prevent the RCMP from proceeding with a further 
investigation or laying charges. "I hadn't even thought about the 
response that the RCM Police might give to that," he told us. "I was 
thinking more in terms of responding to the inquiries that were being 
made by the media." (Transcript, Page 15063) However it is difficult 
to reconcile his testimony with the fact that he neither engaged the 
available resources of the Department in a proper and thorough 
examination of the facts and of the law nor briefed the Attorney 
General on the contrary position held by the RCMP. 

Regardless of whether How knew about the RCMP's 
recommendation, his public announcement that no charge be laid 
was a marked departure from appropriate practice. It had a chilling 
effect on the RCMP and effectively foreclosed further discussion of 
the matter. 

Given that the Attorney General's announcement was based on the 
erroneous and misleading information Coles had provided, we must 
conclude that the Deputy Attorney General was actively 
circumventing the RCMP and orchestrating the matter to reach a 
conclusion he had predetermined. Coles orchestrated this on his own 
without instruction or interference from the Attorney General. 

We accept that Attorney General How genuinely wished to 
distance himself from the decision in the Thornhill matter. This was a 
correct and proper position to take. However, he was - as he himself 
recognized - ultimately responsible for any decision taken. While it 
is acceptable and appropriate - and indeed, necessary - that the 
Attorney General be entitled to rely on the opinions provided by 
senior departmental lawyers, we do not believe it is appropriate for 
an Attorney General to delegate decision-making totally to a Deputy 
Attorney General or other official. 

The Attorney General is in the unenviable position of being both a 
politician and the Crown's chief law officer. As the chief law officer, 
How bore the political responsibility to be accountable, which meant 
he had to do more than simply accept Coles' opinion and advice. At 
the least, the Attorney General should have inquired about the 
position of the RCMP, and should have satisfied himself that the 
normal processes and reviews had been carried out within the 
Department. By accepting Coles' seriously flawed opinion without 
question, How failed to properly exercise his constitutional 
responsibilities as chief law officer of the Crown. 

The Attorney General's announcement raised serious questions 
within the RCMP. On November 5, 1980, at the request of 'H' 
Division, RCMP Deputy Commissioner Raymond Quintal chaired a 
meeting at RCMP headquarters in Ottawa. Its purpose was: 

  

...to discuss in depth the problems derived from the Attorney General of Nova 
Scotia['s] comments to the media that no charges were warranted. To provide 
Headquarters with advice and guidance input into a sensitive discussion in connection 
with a high profile investigation. To test the strength and weakness of the investigation. 

 

Exhibit 165, Page 55 
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To plan a course of action on how best to deal with the fact that the provincial A.G. has 
stated his opinion to the press without giving the RCMP an opportunity of rebuttal or 
comment. 

Fourteen RCMP officers attended this meeting, including the 
second and third most senior officers in the Force, the Officer in 
Charge of the federal Commercial Crime Branch and his senior staff 
and the Commanding Officer of 'H' (Nova Scotia) Division and his 
senior personnel, including the investigating officer. 

The minutes of that meeting reveal that: 

Exhibit 165, Page 56 
The submission and the investigation were queried on all aspects, for the investigation 
had to stand the test of our own internal scrutiny so as to create a united front. Case law 
and other precedents were cited to support the necessary elements required to support a 
charge... 
A further brief discussion was held on the fact that the Force was morally obligated to 
lay an information if the evidence supported such action. It was noted that the Force 
has not consistently followed this procedure in past years as some divisions have 
accepted a written submission from the A.G. 's. [which states that a stay of] proceedings 
would be entered should a charge be laid. This written decree from the A.G. has been 
sufficient to deter the laying of the information. 

 

The unanimous conclusion reached at this meeting was that: 

Exhibit 165, Page 57 The investigational evidence supported a prima facie case under sec. 110(1)(c) against 
Thornhill. 

 

The participants decided the Force should prepare a further report 
outlining the jurisprudence for the Attorney General's consideration. 
This report was not prepared. They also decided to inform him in 
writing that the RCMP intended to pursue a charge against Thornhill 
under Section 110(1)(c). (Exhibit 165, Page 57) 

A week later, on November 12, 1980, Superintendent Feagan met 
with How and Coles at How's office. Feagan advised them that the 
RCMP still believed there was sufficient evidence to lay charges and 
RCMP officers were preparing a submission on that, which they 
would soon forward to the Attorney General. The meeting was 
apparently heated, with the conversation primarily between Coles 
and Feagan. How testified that "I didn't really say very much during 
the meeting. I was more of a listener." (Transcript, Page 15120) 
Coles made it clear he believed the Attorney General's 
announcement of October 29, 1980 was not merely an opinion but a 
decision not to lay charges. He warned Feagan it would be dangerous 
for the RCMP to proceed in opposition to that decision. As far as 
Coles was concerned, the matter was closed. 

Superintendent Feagan wrote to the Commissioner in Ottawa on 
November 19, 1980 and advised him of the Attorney General's 
position. In the course of his memorandum to Headquarters, 
Superintendent Feagan presented the problem in these terms: 
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Provided we do have sufficient evidence to lay a charge, the dilemma then is whether 
or not we, the investigating police force, should exercise our right to initiate 
prosecution when the Attorney General of the Province has ruled no such action be 
taken. 
...If a charge is laid in the face of the Attorney General's instructions, our future 
relationship with the Attorney General and his Deputy will be difficult regardless of the 
outcome of court action. ...On the one hand I feel we should exercise our right on the 
matter of principle in this Nova Scotia case. On the other hand we may well have 
already set precedent by complying with the instructions of Attorneys General with 
respect to similar cases in other provinces. Since we are a national force working under 
like contracts with several provinces, I feel we must apply like policies in each 
province. Your direction is requested on an urgent basis, please. 

In response, Deputy Commissioner Quintal advised him by memo 
on December 17, 1980 as follows: 

80.12.17 
C.O. "H" - Halifax 
Re: Roland J. Thornhill (BD: 34-09-01) 
Receiving Benefit, Section 110(1)(c) C.C. Halifax, Nova Scotia 

Your correspondence of 80.11.19 with attachments, as well as previously supplied 
material has been studied and discussed by both the D.0 and myself. Our observations, 
comments and directions are as follows. 

Dealing first with the question of having your opinions as to the law and 
jurisprudence reviewed by independent outside counsel, we are convinced that this 
should not be done. There are questions of both propriety and spending authority 
involved, and in respect of the latter, only the Department of Justice can authorize the 
employment of counsel by the R.C.M.P. for such purposes. Indications are they would 
probably not authorize such expenditures, keeping in mind the constitutional form of 
government as it presently exists in Canada, and the relevant responsibilities and 
powers bestowed upon the province and its chief law officer. The Commissioner has 
not, however, made a formal request to Justice in this regard. 

In a situation such as this one, it would not be inappropriate for the police to urge 
the Attorney General himself to seek advice outside his own department, indeed 
outside his own province, as others have done in the past in order that whatever advice 
is received, it would stand a chance of being perceived as objective and unbiased. If 
possible, this should be done at the time of referral to the Attorney General. In the 
present case, given the known attitude of the Attorney General and his officials along 
with what has transpired so far, it would be impractical to do so now. To conclude on 
this point, no outside opinion will be sought by the Force at this time, nor should we 
urge that course of action on the Attorney General. 

Turning to the material provided you by Mr. Coles in his seven page memorandum 
to the Attorney General, I must agree that while it makes some relevant points with 
respect to the position of the Banks, and the effect of Section 110(b) of the Criminal 
Code, it fails to address in an informative, convincing fashion, the position of Mr. 
Thornhill vis a vis the unique requirements of Section 110(c) C.C. Nor does it pay 
sufficient heed to the deliberate differences which exist between those two sub-sections 
and the reasons for those differences as they seem to be set out in jurisprudence. No 
useful purpose would be served by providing more layman's analysis of the law in this 
area but, that, and a careful study of the material your investigators have put forward, 
convinces us that at least no overlooked automatic defence, or justification for such 
behavior on the part of Mr. Thornhill exists. Some reasonable and probable grounds to 
lay a charge under Section 110(c) against Mr. Thornhill appear to be present. 

Having said that however, we do not agree with the position of the Officer in Charge 
of your C.C.S. when he states in his memorandum to your CIB Officer dated 80.11.17 
that, 'all that is necessary is that there are reasonable and probable grounds to believe 
that an offence has been committed and reasonable and probable grounds to believe 
that the person to be charged committed that offence,' before proceeding. We believe 
our obligations as peace officers go beyond that and if they do not, then the discretion 
which we have all executed from time to time in the proper performance of our duties 
has been misplaced. The eminent British jurist, Sir Hartley Shawcross, expresses the 
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proposition that it has never been the rule that suspected offences must automatically 
be the subject of prosecution and that the public interest is the dominant consideration. 
Decisions as to what is or is not in the public interest are very much the proper concern 
of an Attorney General. I believe the opinions of your OIC CCS as set out above are an 
oversimplification of the position we find ourselves in and for that reason, not 
particularly useful in coming to the decision we must now reach. 

You have not understated at all the serious consequences we could look ahead to if a 
charge against Mr. Thornhill was to be laid. These consequences would be even more 
serious, and completely predictable, if the charge was laid, a prosecution took place and 
the case was dismissed. In the situation at hand, your investigators were denied the 
traditional interim step of consultation with a Crown counsel, which step is of great 
assistance in coming to a better appreciation of the evidence, available defences, 
interpretation of the law, etc. You have had substituted for that, a much less dynamic 
exercise, one which cannot help but impair the opportunity for investigator and Crown 
counsel to intelligently assist each other in formulating a course of action. It is indeed 
regrettable that you or your investigators were not afforded the opportunity of this 
consultative process with those who had replaced the usual Crown counsel. You were 
instead provided by the D.A.G. a seven page memorandum outlining his advice to his 
Minister and, I believe it is essential that you respond to him in writing with some 
comment about the insufficiency of that memorandum with regards to intent. It seems 
to be established in Regina vs Williams, and in Regina vs Ruddock, that the only proof 
of intent required under Section 110(c) for an offence to have been committed is the 
acceptance, knowingly, of a gift, benefit, etc. It may suffice to quote the following from 
Regina vs Williams: 'An offence under Section 110(1)(c) is the acceptance of a benefit 
without having first obtained a consent. No other intent is required under that specific 
sub-section.' It is to be pointed out that our differences of opinion on that point 
contributed to the delay and the difficulty we have experienced in determining an 
appropriate course of action. 

We have given long consideration to the course of action to be followed in this case, 
and have carefully reviewed the actions of Mr. Thornhill and the banks. It is our 
considered opinion that charges against Thornhill and/or the banks ought not to be laid 
against the wishes of the Attorney General and his Deputy Minister as re-emphasized 
to you during your meeting with them on 80.11.12 that the result was not a mere 
opinion but was a decision that no charge would be laid. (Your memo of 80.11.19 
refers.) 

With respect to Thornhill, the following considerations weighed heavily in our 
decision to provide you with the directions contained herein. 

Mr. Thornhill accumulated these debts over a long period of time during which he 
took some initiatives, none of them full and complete to pay them off. 
His ability to liquidate his debts in the foreseeable future was considered unlikely on 
the basis of his 'after tax' fixed income, by his accountant and obviously agreed to 
by the bank who accepted his offer. 
He, with the assistance of X and his accountant, was the one who engineered the 
final settlement and in the process, wound up paying off his debts at twenty-five 
cents on the dollar. Given the fact that: (a) bankruptcy might have been cheaper, (b) 
one, possibly two of the banks had already written off these debts, (c) he now has an 
obligation to X amounting to yearly repayments of $3,600 each and has signed over 
his share of the Thornhill home. - It could be argued that: (a) he hardly received a 
benefit at all, (b) if he did, he received it from X not the banks. 

The opposite argument of course is that he was over $142,000 in debt one day and 
only about $43,000 in debt the next day, a rather favorable turn of events to be sure. It 
seems very unlikely however that a jury of twelve, no matter how instructed, would 
ever unanimously agree that a conviction was appropriate. It is likely that they would 
be impressed by such probable defence witnesses as the Premier (if in fact he is the 
'head of the branch of government') who could be expected to testify that he would 
have willingly authorized Mr. Thornhill's activity had he been asked to. I think they 
would also feel some sympathy for the accused and in the absence of any specific 
evidence that he was preparing to favour the banks in some way, would exercise that 
sympathy to Mr. Thornhill's benefit. I do not presume to be a substitute for the courts, 
but these are factors that needed serious consideration before embarking on a course of 
action in defiance of a specific directive of the A.G. He is to be advised that in the 
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present case, we will abide by his directive. 
It is our further opinion that no false pretence investigation should be pursued 

against Mr. Thornhill as a result of the information and documentation you have 
accumulated to date on this file. There may well be an offence there in connection with 
misrepresentations he made to the banks, however, since there is no indication they 
wish to complain or lay charges themselves, it would be perceived as an exercise of 
dubious faith if we were to simply re-orient our efforts away from s. 110(c), upon 
which the Attorney General has pronounced himself, and towards another Criminal 
Code section which may or may not be easier to prove. The above also applies to the 
question of conspiracy and I think you will be able to agree that if we do not proceed 
under section 110(c), the file should be closed. The A.G. is also to be informed that we 
do not intend to pursue the matter. 

I appreciate that your investigators may be less than satisfied with this approach. 
They have done their work thoroughly and with competence. The activities of Mr. 
Thornhill and his associates, as well as the practices and procedures of the banks 
involved have been brought under appropriate scrutiny. I trust they will be able to take 
satisfaction from having conducted themselves objectively and professionally 
throughout. That is in itself a worthwhile accomplishment. 

To resume, the Attorney General should be advised that: (a) the Williams case seems 
to contradict the D.A.G.'s interpretation of intent under Section 110(c) of the Criminal 
Code, as stated above; (b) in this case, after very careful consideration of all the factors 
involved, we have decided to abide by his instructions that charges are not to be laid, as 
conveyed at the meeting of 80.11.12; (c) we do not intend to pursue an investigation of 
a possible offence of false pretence by Mr. Thornhill regarding possible 
misrepresentation to the banks when obtaining some of his loans. There is no complaint 
from the banks, nor do we have an indication that they would be prepared to lay 
charges themselves, based on their previous reluctance to deal with Mr. Thornhill in 
relation to his loans. It would be perceived as an exercise of dubious faith on our part to 
re-orient our efforts away from Section 110(c) at this time; and (d) upon receipt of his 
comments to (a) above, we will consider our file closed. 

Please advise us of the reaction of your Attorney General once your approach is 
finalized. We would be particularly interested in whether or not he has a change of 
mind with respect to the question of intent vis a vis Section 110(c). 

 

On December 22, 1980, Feagan wrote to Coles to advise him that, 
"After a careful consideration of all facts involved it has been 
decided that... charges against Thornhill and/or the banks will not be 
laid in contradiction to the wishes of the Attorney General." Feagan 
reiterated he believed there were some reasonable and probable 
grounds to lay a charge under Section 110(1)(c) against Thornhill. 
(Exhibit 165, Page 98) 

RCMP Commissioner Simmonds testified about Quintal's decision 
to abide by the "directive" of the Attorney General. 

Q. ...At page 96, Commissioner, at the conclusion of the first big paragraph there he 
says, 'I do not presume to be a substitute for the courts but these are factors that 
needed serious consideration before embarking on a course of action in defiance 
of a specific directive of the Attorney General. He is to be advised that in the 
present case we will abide by his directive. And this is your Deputy 
Commissioner speaking, having had the benefit of discussions and drafting of 
Tom Venner. Were you aware, sir, that there, you were abiding, were you made 
aware that in not proceeding you were abiding by a directive of the Attorney 
General? 

A. Yeah, I would never, I would not have chosen those words but Quintal was here 
and he can explain them. But what I would say is that our review of the case 
indicated that we came to a conclusion that it was not a case to proceed with, not 
necessarily because the Attorney General said so. Because we had come to that 
conclusion based on the evidence. 

Q. Well, he reiterates on page 97 in his conclusion (b). He says, In this case after 

Transcript, Page 15239 
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very careful consideration of all the facts involved we decided to abide by his 
instructions that charges are not to be laid as conveyed at the meeting of 
80/11/12, which was a meeting that followed the review that took place in 
Ottawa. 

A. I see. 
Q. And... 
A. Well, I can presume, of course that we're drawn into that kind of discussion 

because of other correspondence where, you know, I noticed in the file 
somewhere one of the officers in the Commercial Crime Branch making that an 
issue. You know, should comply with the directive. 

Q. Sure. 
A. That became the issue instead of was the evidence sufficient. And I presume that 

that sort of thing got some discussion during the conversations and obviously, I 
mean you never want to go head-to-head with a Minister but that does not, that 
never does remove the principle that if you feel you have the right case to 
proceed with, you should be allowed to proceed. 

Q. I take it that had you been aware that there was some consideration being given 
to the weight of the directive of the Attorney General, that you would have 
intervened at the provincial level. 

A. Yeah, if any of the officers had come to me and said, 'We're not going to 
proceed with this because the Attorney General doesn't want us to, but I think 
we've got a case,' I would have said, 'Wait a minute, let's talk about that. And 
I'll go and see the Minister if I have to to see what's worrying him because that's 
not acceptable.' 

It is clear from all of the evidence that the RCMP believed there 
was indeed a prima facie case against Thornhill. Whether the RCMP 
were correct in this assessment is not of concern to us. What does 
cause us grave concern is that the RCMP believed they had a prima 
facie case against Thornhill, believed they had the ultimate right to 
decide whether charges would be laid, and yet decided not to lay 
charges against the wishes of the Deputy Attorney General. They 
accepted the Attorney General's decision announced on October 29, 
1980 as an instruction. 

The RCMP clearly recognized that the principle of police 
independence was being put to the test in the Thornhill investigation. 
The obligation of the police to proceed with a charge where a prima 
facie case is established was recognized and discussed. The RCMP, 
of course, were not in an enviable position. The Attorney General 
had already taken a public position. The chances of changing his 
mind were not great. Certainly, Feagan's meeting with the Attorney 
General and his Deputy on November 12 did not suggest the 
Department would reconsider the matter. Feagan reported this to 
Headquarters and sought additional instructions. 

The evidence indicates that there was no further investigative 
work done or additional information obtained between the time of 
the November 5 meeting in Ottawa and Headquarters' instructions to 
Feagan on December 17, 1980. 

It is apparent that a critical factor in the RCMP's decision not to 
proceed with laying charges against Thornhill was their desire to 
preserve harmonious relations with the provincial Attorney General 
and his Department. Retired Deputy Commissioner Quintal, in con-
junction with Assistant Deputy Commissioner Venner, was respon-
sible for the RCMP's decision not to proceed. He testified as follows: 
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Q. Now you have indicated to us that the consequences to the RCMP in this case of 
proceeding with a charge were a relevant factor in making your decision not to 
proceed, that is the consequences of a daily relationship between the A.G. and 
the RCMP. 

A. Well, it was a fact that you could not ignore. 
Q. Now would you accept that the proper role of a police officer is to uphold the 

law in accordance with his oath? 
A. Yes. 
Q. And that it should be done evenly, no matter who you're dealing with. 
A. Yes. 
Q. How can the relationship then between the A.G.'s Department and the RCMP be 

any factor, any relevance in deciding whether to discharge that responsibility? 
A. I don't think you can overlook the fact that these were in, you're in a contractual 

agreement with the province. I don't think the police are completely... 
independent is not the word I'm looking for, but, you know, the Attorney General 
is sort of the chief law officer of the Crown in the province and their Chief of 
Provincial Police, you can hardly ignore the fact that they have to have a working 
relationship. 

We believe the priorities and values reflected in this kind of 
approach are misplaced. 

While we will discuss what we consider to be the proper 
constitutional relationship between the police and the prosecutors 
later, it is sufficient to note at this point that the RCMP failed to 
adhere to the principles and values they themselves professed to 
believe in. 

On February 25, 1981, Commissioner Simmonds wrote to 
Attorney General How. 

This letter is to confirm our recent conversation concerning the Thornhill 
investigation and is provided in accord with the contractual relationship existing 
between your office and the Force. 

In view of the controversial nature of this case, and the high profile that it has 
assumed, I took steps to ensure that it was very carefully reviewed within the Force at 
both the Divisional and 'HQ' level. 

Perhaps I should just say that we of course accept the fact that any legal advice 
required during the course of a criminal investigation that we conduct as a result of our 
contractual relationship with the Province must come from Law Officers of the Crown 
within your office. 

We also maintain as a matter of principle that police officers have the right to lay 
charges, independent of any legal advice received, if they are convinced that there are 
reasonable grounds to do so and provided of course that a Justice well [sic] accept the 
charges. 

Therefore when the Deputy Attorney General advised on the 29th of October 1980 
that the circumstances and evidence in this case were such that in his judgment charges 
were not warranted, and having in mind the principles stated in the two preceding 
paragraphs, I instructed that the file be carefully reviewed within the Force. 

This review was conducted by the Deputy Commissioner for Criminal Operations, 
Mr. J.R.R. Quintal, my senior staff officer for Criminal Operations at HQ. He convened 
a meeting at 'HQ' Ottawa on the 5th of November 1980 and was assisted in his review 
by senior and well experienced officers on 'HQ' staff, as well as the Commanding 
Officer, Divisional CB. Officer and investigators from 'H' Division. 

At the completion of his review he came to the same conclusion as had the Deputy 
Attorney General, that being that the circumstances of the case as reflected in the file, 
combined with evidence in the hands of the investigators, did not warrant the laying of 
a charge nor the continuation of investigation. 

Following his review the Deputy Commissioner briefed me on his conclusions, and 
although I did not personally review the file or sit with the review team, I fully support 
the decision reached by the Deputy Commissioner on the facts as he related them. 

Transcript, Page 14800 
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What is important of course is that this is a judgment reached entirely within the Force 
and without outside influence or direction. Had we come to a different conclusion we 
would have sought further discussion with the Deputy Attorney General following 
which, if differences had not been reconciled it might have been necessary to present 
an Information and Complaint to a Justice, well knowing that any subsequent decision 
as to whether or not prosecution proceed was a matter entirely for your consideration. 
However, in view of our assessment and conclusions neither step was necessary. 

I trust that the foregoing adequately describes our handling of this matter. 

This letter was not only written at How's request but was also a 
second draft - How testified Simmonds' first letter was not as clear 
as he wanted that the decision was taken independently by the 
RCMP. He asked Simmonds to provide a second letter, which he did. 
The first draft was not located in the files of either the RCMP or the 
Department of Attorney General. 

Simmonds testified he had not been told of the conclusions 
reached at the RCMP's November 5 meeting when he wrote his 
letter. He also did not know Feagan had already met with How and 
Coles to try to resolve the matter. 

Commissioner Simmonds' letter is seriously misleading. Only in 
the most narrow sense can it be argued that the RCMP's final 
decision with respect to the Thornhill matter was "a judgment 
reached entirely within the Force and without outside influence or 
direction." The public announcement by the Attorney General, the 
threat by the Deputy Attorney General that working relationships 
would be jeopardized, and the Deputy Commissioner's acceptance of 
the Deputy Attorney General's position as a directive are all outside 
factors that clearly made the RCMP "super cautious". (Transcript, 
Page 15255) 

The Simmonds letter, which was prepared for public consumption, 
is misleading in another important respect, namely Simmonds' 
statement that: 

Exhibit 165, Page 118 Had we come to a different conclusion we would have sought further discussion 
with the Deputy Attorney General following which, if differences had not been 
reconciled it might have been necessary to present an Information and Complaint to a 
Justice, well knowing that any subsequent decision as to whether or not prosecution 
proceed was a matter entirely for your consideration. However, in view of our 
assessment and conclusions neither step was necessary. 

In fact, the Force had come to a different conclusion, did seek 
further discussion with the Deputy Attorney General and could not 
reconcile their differences. What the RCMP failed to do was to 
follow through on their stated "principle that police officers have the 
right to lay charges independent of any legal advice received if they 
are convinced that there are reasonable grounds to do so." (Exhibit 
165, Page 117) The Simmonds letter simply does not square with the 
facts. Simmonds testified that if he had been aware of all the facts he 
would have written the letter differently: 
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Q. Well, knowing what you know now, would you have written that paragraph in 
the same way you wrote it? 

A. I perhaps would have written it differently. 
Q. What would you have said? 
A. Well, what I probably would have said would be you know, draw a lesson from 

this case. When cases of this nature come along that are very sensitive, and 
politically sensitive, for goodness sakes don't take it outside of the normal realm 
of handling cases whether he's a politician or a plumber. Deal with the Crown in 
the usual way and just let it proceed. Because the perceptions of bad motives 
suddenly arise when it's handled in a different way. And it was clear some of 
those perceptions had developed during the course of this investigation. I'm not 
here to judge whether or not there were any but I have no reason to believe there 
were from what I know but it certainly allowed those misunderstandings to 
develop and it could be avoided. Whenever you get a very politically sensitive 
case, whether it's at the federal level or provincial level, to just make sure it 
follows the normal route. 

The evidence before the Commission indicated that neither the 
Attorney General nor any of his agents directly or indirectly 
contacted the Commissioner of the RCMP or his officers with a view 
to influencing the decision respecting charges. The evidence is that 
Thornhill did not contact anyone in either the Department of 
Attorney General or the RCMP to discuss or influence the 
investigation or the laying of charges. Further, Thornhill did not 
instruct anyone to make any representations on his behalf, nor was he 
aware of the steps taken by Coles which constituted a preferred 
handling of his case. 

But the handling of this case by both the Department of Attorney 
General and the RCMP shows they failed in their obligations to carry 
out their respective responsibilities fairly and evenhandedly. 

The case was handled in the upper echelons of the Department of 
Attorney General because of Thornhill's profile. Within those upper 
echelons, it was badly mishandled. The proper relationship between 
the Crown and police was distorted, destroying one of the 
fundamental checks and balances in the administration of justice. 
The result was that Thornhill appeared to have received preferential 
treatment. Indeed, counsel for Thornhill pointed out to the 
Commission that his client may well have received preferential 
treatment from the Deputy Attorney General. Unfortunately for 
Thornhill, this gratuitous preferential treatment led to the perception 
that he and his political colleagues had influenced the disposition of 
the matter. This was not the case. 

The RCMP, after an initial hesitation, conducted a full and 
thorough investigation. When the Department of Attorney General 
suspended normal procedures, the RCMP was forced to review its 
thinking in the light of the position publicly adopted by the Attorney 
General. In reversing its recommendation in spite of its continued 
belief that it had a case, the RCMP failed in its obligation to be 
independent and impartial. It was improperly influenced by factors 
unrelated to the investigation itself, but it attempted to explain the 
decision not to proceed in evidentiary and discretionary terms. The 
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RCMP put its working relationship with the Department of Attorney 
General ahead of its duty to uphold the law. 

2.5.4 The MacLean case 

This case relates to matters arising from the investigation, 
charging and conviction of Billy Joe MacLean on four charges of 
Uttering Forged Documents (Section 326 [now Section 3681 of the 
Criminal Code) in connection with expense account claims he 
submitted as a member of the Legislative Assembly and a provincial 
cabinet minister. 

In October 1983, provincial Auditor General Arnold Sarty met 
with Inspector Kenneth Blue, the officer in charge of the Commercial 
Crime Section of the RCMP in Halifax. Sarty wanted the RCMP's 
advice regarding claims MacLean had submitted that appeared to 
Sarty to be fraudulent in nature. Blue agreed, and the RCMP advised 
the Auditor General "that the matters required investigation and 
appeared to be criminal in nature." (Exhibit 173, Page 14) The 
RCMP agreed to review the material and report back to the Auditor 
General. 

There was no statutory or constitutional obligation for the Auditor 
General to seek prior authorization from the Attorney General before 
entering a formal complaint with the police. Nor was there a 
contractual duty for the RCMP to obtain the approval of the 
Department of the Attorney General before commencing a criminal 
investigation of MacLean. 

Subsequently, however, after briefing the Honourable Arthur 
Donahoe, the Speaker of the House of Assembly, about the situation, 
the RCMP decided the Department of Attorney General should also 
be brought into the picture. On October 28, 1983, Sarty wrote to 
Deputy Attorney General Gordon Coles: 

Exhibit 173, Page 28 We [the Auditor General's Department] uncovered two situations where, based upon 
the evidence before us, it appeared to us that abuses of the system of a fraudulent 
nature may have occurred. 

We then arranged to meet with representatives of the Commercial Crime Division of 
the Royal Canadian Mounted Police to get their reaction and for them to tell us, 
whether in their opinion, further action was indicated. The RCMP have now responded 
to us. Based upon the evidence that we laid before them, they feel there is justification 
to take the matter further. 

On November 22, 1983, Sarty and his Deputy, Paul Cormier, met 
with Coles, Gale, Blue and the officer in charge of the RCMP's 
Criminal Investigation Branch, Superintendent R. A. MacGibbon. 
During this meeting, Coles agreed to review the law and some of the 
material presented and then "his Department would advise at a later 
date of the course of action they would recommend". (Exhibit 173, 
Page 21) 

The next day, Blue sent an internal RCMP memorandum to 
MacGibbon, advising him that he believed the following possible 
offences by MacLean required investigation: 
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Forgery - Section 325(1) C.C. 
Uttered Forged Document - Section 326(1)(b) C.C. 
False Pretence - Section 320(1)(a) C.C. 
Fraud - Section 338(1)(a) C.C. 
Breach of Trust - Section 111 C.C. 

At the Department of Attorney General, the MacLean case - like 
the Thornhill matter before it - was handled personally by Deputy 
Attorney General Coles. This time, however, Coles did request the 
assistance of his Director (Criminal), Gordon Gale, in reviewing the 
file. Gale reviewed the material provided by the Auditor General and 
on April 2, 1984 - nearly four months after Coles' meeting with 
Sarty and the RCMP - Gale wrote a memo to Coles: 

The only charge that could be considered is that of fraud under Section 338 of the 
Criminal Code. However, since it is virtually impossible to prove the LIEB Regulations 
or that Mr. MacLean had knowledge of them a charge could only be proceeded with if 
he had not expended the money the [sic] claimed for. In the material we have it appears 
that the claims are not fraudulent in that he made trips and expended money although 
there is no hard evidence as to how many trips he made or how much he expended but 
on the other hand there is no evidence on which to contradict his assertions. If one 
wanted evidence to prove or disprove his assertions then a police investigation would 
be necessary.... 

On the information we have there is no basis for criminal charges in that there is no 
prima facie case if one accepts the explanations given by Mr. MacLean. 

Coles forwarded Gale's memo to Attorney General Ronald Giffin 
on April 18, 1984, along with his own covering memo: 

It is Mr. Gale's opinion, with which I concur, that the irregularities in Mr. MacLean's 
compliance with the general regulations made pursuant to the House of Assembly Act 
are more accounting irregularities rather than such as to warrant any further criminal 
investigation. Mr. MacLean's explanation of the manner in which he filed his statement 
of travel and living allowances is, in our opinion, a reasonable explanation, particularly 
in light of the manner in which these regulations are communicated to Members of the 
Legislative Assembly.... 

We have communicated our opinion in the matter to the RCMP who, although they 
were not formally asked to investigate the matter, nevertheless were made aware of the 
concerns of the Auditor General since Mr. Arnold Sarty had spoken to them on an 
informal basis before bringing the matter to our attention and raising his concerns with 
us. 

These memoranda provided the basis for the Attorney General to 
write to Speaker Donahoe April 18, 1984. This letter, drafted by 
Coles, discusses in detail MacLean's "accounting irregularities" and 
concludes that: 

Although some of the other particulars in the supporting statements may raise questions 
as to their need for the purpose intended, Mr. MacLean's explanation of the nature and 
purpose of the supporting statements and the letter from the apartment owner 
acknowledging receipt for payment of accommodation refutes any otherwise prima 
facie consideration of criminal wrongdoing in the matter. 

We believe this was a totally inadequate analysis of the substance 
of the Auditor General's concerns regarding fraudulent activity by 
MacLean. Quite apart from the question of the competence of Coles 
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and Gale to understand and assess the financial information and 
documentation that led to the Auditor General's concerns in the first 
place, we find it astounding that the Department of Attorney General 
would conclude there was no basis for commencing an investigation 
when the Director (Criminal) himself so clearly stated: "If one 
wanted evidence to prove or disprove his [MacLean's] assertions 
then a police investigation would be necessary." (Exhibit 173, Page 
33) 

It was - or should have been - evident from the beginning that the 
only appropriate way to deal with the Auditor General's concerns 
was to have a police investigation conducted. Gale's memorandum to 
Coles says as much. 

But Gale also says that, "on the information we have there is no 
basis for criminal charges in that there is no prima facie case if one 
accepts the explanations given by Mr. MacLean." (Exhibit 173, Page 
33) What that implies is that Gale was prepared to accept MacLean's 
explanation at face value without having a police investigation to 
determine the truth of the situation. This is not a proper exercise of 
prosecutorial discretion. 

There is no justification whatsoever for the failure of the 
Department of Attorney General to make sure that a full police 
investigation was carried out. Without such an investigation, the 
conclusion that there was no criminal wrongdoing by MacLean was 
unwarranted and unsupportable. The Department simply did not have 
the information necessary to make that determination. 

For their part, the RCMP did nothing after turning the matter over 
to the Department of Attorney General in November 1983. They 
clearly believed the matter required investigation, but they did not 
commence that investigation until April 1985 when Vince MacLean, 
the provincial Leader of the Opposition, requested them to do so. 

The RCMP had a right and a duty to proceed with a criminal 
investigation on the basis of the information provided by the Auditor 
General. While it may have been reasonable for them to delay 
temporarily that investigation while Coles reviewed the relevant 
legislation, they should have gone back to him when they received 
no response after a reasonable period of time. If they still got no 
response, they should have proceeded with their investigation. 

The RCMP's handling of this case indicates a reluctance to 
proceed with a politically sensitive criminal investigation without 
clear authorization from the Department of the Attorney General. 
This is not only a dereliction of duty but also a failure to adhere to 
the principle of police independence. It reflects a double standard for 
the administration of criminal law, contributes to the perception of a 
two track justice system and undermines public confidence in the 
integrity of the system. 

RCMP testimony before us provided no principled explanation for 
their prolonged delay in starting this investigation. The charitable 
view is that this inactivity was due to confusion and muddled 
thinking regarding roles and responsibilities. Superintendent 
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MacGibbon, as officer in charge of the Criminal Investigations 
Branch of 'H' Division, had a duty to make sure an investigation was 
carried forward to a point where a decision could be made about 
whether to lay charges. MacGibbon, however, took no independent 
initiative, responding only after a specific formal complaint was 
lodged. 

Superintendent MacGibbon testified as follows: 

Q. Now that's why I'm suggesting to you that if you found that out with respect to 
someone who's not a member of the Legislature, you've got a prima facie case of 
fraud, forgery, that you would proceed and do the investigation. You wouldn't 
just put the brakes on and wait for somebody to come and tell you to do 
something else. 

A. Well, I think in the events that were happening at that time, I became aware that 
negotiations, meetings were being held, I believe, with the Speaker and I believe 
Mr. MacLean and I think Mr. Cormier was involved in those things. And, again, 
the, as I presume, was all part of the work-up to the Auditor General's report that 
was due in the Legislature. And those events were happening and I'm not so sure 
that my position was getting stronger. I felt my position was getting weaker 
while those things were going on. And I was reluctant to launch out into a full-
blown investigation as these things were going on. I wasn't privy to all of the 
things that were happening at that time period. 

Q. And be that as it may, I come back to my suggestion to you, that had this not 
been an investigation or an alleged criminal activity by a member of the 
legislature, that the RCMP would have treated it differently. They wouldn't be 
waiting for anything. They'd be forging ahead, doing their investigation. 

A. I would hope that we would apply the rule of common sense and Mr. Citizen 
would get equal treatment. That if there was some doubt or something needed to 
be checked, I would hope that proper research would be done the proper work 
would be done and then go ahead with the investigation. 

Q. I'm not suggesting for a moment, sir, that you wouldn't do a proper investigation 
and I believe that's all you've suggested that every citizen is entitled to a proper 
investigation. I'm merely suggesting to you that as of November the 22nd, 1983, 
the RCMP stopped doing any investigation with respect to this and weren't going 
to do any more unless they received instructions from someone to do it. 

A. I'm sorry, I disagree with you, sir. 
Q. Okay. Then was it your intention on November 22nd, 1983, to launch an 

investigation of Mr. MacLean's activities? 
A. We would have gone ahead at that time. 
Q. Why didn't you? 
A. Why didn't we? 
Q. Yeah. 
A. We were waiting for that undertaking from Mr. Coles. 
Q. What undertaking? 
A. That he would review the regulations and the statutes, as he stated he would, and 

he would come back to us. 
Q. But I thought you already agreed that no regulation, no matter what it says, is 

going to justify forgery and you had a prima facie case that forgery had occurred. 
A. I guess I can only...I can only think that we treated them as opposed to single 

offences that we treated it as an overall, a fraud in the largest.. .in the broadest 
sense and that the things that were happening were not help...going to help any 
investigation that we... 

Q. Okay. Let me move on. 
A. So rather than, rather than deal with a single offence of forgery, we sat and 

waited. 
Q. Let me move on. 

Transcript, Page 15444 
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Once the RCMP did launch a full-scale investigation in April 
1985 - 18 months after Sarty first approached them - it was carried 
forward professionally and thoroughly and resulted in MacLean's 
conviction on the basis of the same evidence available in 1983 as a 
result of the Auditor General's audit. 

In April 1986 MacLean was charged with ten counts of fraud, 
uttering a forged document and forgery, contrary to Sections 
338(1)(a) [now 380(1)(a)1, 326 (1)(b) [now 368(1)(b)[, and 325(1) 
[now 367(1)1 of the Criminal Code. Within the Department of 
Attorney General, the file was assigned to Norman Clair, a Halifax-
based Crown prosecutor. This arrangement was in accordance with 
proper practice and procedure. A preliminary inquiry was scheduled 
for October 14, 1986. But on September 2, 1986, MacLean's defence 
counsel, Joel Pink, wrote Clair concerning the possibility of a plea 
bargain. 

Clair sought instructions from his superior Martin Herschorn on 
what the Crown should accept as a plea and should seek on sentence. 
Herschorn, in turn, contacted Attorney General Ronald Giffin to seek 
his views. Herschorn testified as follows: 

Q. Why would you ask for Mr. Giffin's direction in this case? 
A. The case was an obvious profile and it was one that, in my view, warranted the 

concurrence of the Attorney General and the Deputy Attorney General in the 
eventual decision taken by the Attorney General's Department. 

Q. Had you on any previous occasions involving a plea bargain had occasion to 
approach the Attorney General directly? 

A. Yes. 
Q. And can I ask you if that was in any kind of political kind of case? 
A. No, I don't recall there having been any precedent of any sort of political case 

that comes to mind. Certainly in cases of profiles, a murder situation where 
manslaughter was being discussed, as one example, there would be discussions 
with the Attorney General. 

Q. So in your discretion if a murder is viewed as high profile you may involve the 
Attorney General with respect to ... 

A. Not necessarily high profile. Anything that I feel in my assessment warrants the 
concurrence of the Minister, and that is hard to categorize the types of cases that 
I would want to discuss with him. 

Q. It's my recollection... 
A. It may be a matter in which the particular crime was notorious in the area and 

there was public concern about it and I would want to ensure that the Minister of 
the day was comfortable with the position which his agents would be taking 
before the courts. 

Giffin testified he had attempted to follow a hands-off policy when 
the matter had originally been raised by the Auditor General in 1983-
1984. This was in accordance with what Giffin perceived to be the 
approach taken by his predecessor in the Thornhill matter. While it is 
highly desirable that the Attorney General not become routinely 
involved in individual cases, the Attorney General - as we pointed 
out in connection with the Thornhill matter - cannot simply delegate 
all his responsibilities to his Deputy. Cases brought to the attention of 
the Attorney General will usually be high profile or public interest 
cases. The Attorney General's duty in such cases is to instruct his 
officials to direct that all normal processes and procedures be 
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followed and to make sure that the disposition of the case is not 
influenced by the high profile of the case or person investigated. 

Although we have already made the point that an Attorney 
General should be able to rely on the advice or opinions given by 
departmental officials, he or she must also be satisfied that such 
advice or those opinions contain no obvious errors, and that all 
necessary background work has been done. 

We believe that when Giffin wrote to the Speaker in April 1984 
(Exhibit 173, Page 37), effectively dismissing MacLean's problems 
as accounting irregularities, he placed unwarranted reliance on the 
views of his Deputy. Giffin was or should have been aware that the 
RCMP had not conducted a proper investigation. He was or should 
have been aware that Gale considered a police investigation 
necessary and that the actions of MacLean were not criminal only if 
one accepted MacLean's explanations. These "red flags" should have 
been enough to alert the Attorney General, and should have led him 
to request a police investigation. 

Generally we do not consider it appropriate for an Attorney 
General to become personally involved in discussions about plea and 
sentence unless there is a significant public interest factor involved. 
We believe it was unfortunate Herschorn chose to involve Giffin 
directly. By so doing he placed the Attorney General in a difficult 
position. Giffin should not have become involved in the details of the 
plea discussions. When approached by Herschorn, he could have 
appropriately set general guidelines, advising Herschorn to make 
sure that any agreement conformed to dispositions of comparable 
charges in the same or comparable circumstances. He should have 
emphasized that the Crown position should reflect the seriousness of 
the offence and the need for the disposition to represent a deterrent to 
others. 

Instead, Giffin became involved in approving the actual position 
the Crown would take in court. After at least two telephone 
discussions with Herschorn, Giffin indicated his agreement to the 
plea and sentence agreement worked out between Clair and 
MacLean's counsel. Although MacLean's counsel testified that he 
thought the agreement was "a very good deal for my client" 
(Transcript, Page 15665), we are satisfied that Clair, the Crown 
prosecutor, also agreed with the disposition of the matter. He 
testified: 

Transcript, Page 15886 A. ...I felt, based on what I knew of the case and what the courts would be seeking 
from me that this was a reasonable approach and I have no reason today to 
change my mind. 

No representations were made or influence exerted by MacLean or 
anyone on his behalf other than by counsel. In short, no improper 
factors, political or otherwise influenced the ultimate disposition of 
the case. Giffin did no more than to respond to requests for his 
advice, and he did not in any way impose his own views on the 
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Crown prosecutor. Having said that, however, it is worth pointing out 
that the public perception that MacLean was treated differently by 
the justice system would only be fueled by the Attorney General's 
direct involvement. 

While the ultimate disposition of the MacLean case was 
unexceptional, the route that led to it was twisted. The response of 
the justice system to the Auditor General's concerns illustrated once 
again an undue and improper sensitivity to the status of the person 
investigated. 

The RCMP failed in their duty to carry forward a criminal 
investigation when circumstances demanded it. The officer in charge 
of the commercial crime section specified in writing the possible 
offences requiring investigation but no investigation was commenced 
until some 18 months later, and then only after pressure from the 
Opposition. This once again demonstrates a lack of independence in 
law enforcement in high profile cases that are likely to bring the 
RCMP into conflict with the Department of Attorney General. 

Within the Department of Attorney General, the case was 
improperly and poorly managed. Prior to the start of the police 
investigation in April 1985, Coles assumed personal control of the 
file and singlehandedly ensured that no investigation would be 
carried out. Despite Gale's views that a police investigation would be 
needed and despite the clearly incriminating material in the hands of 
the Auditor General and the RCMP, Coles did not request any further 
investigation or analysis. His dismissal of the matter as "accounting 
irregularities" can only be described as cavalier, and an improper and 
unprofessional exercise of the responsibilities entrusted to him as 
Deputy Attorney General. 

2.5.5 Conclusions 

The Thornhill and MacLean investigations indicate that those 
being investigated did not interfere in the administration of justice. 
Neither did anyone act improperly on their behalf. Both cases, 
however, show there is a two tier system of justice - that the system 
does respond differently, depending on the status of the person 
investigated. 

The police are more reluctant to investigate a politician than an 
Indian and - despite their claim to an unquestioned right to 
investigate and lay charges in "ordinary" cases - suddenly become 
inordinately concerned about their working relationships with other 
police forces or with the Department of Attorney General when cases 
bring them into conflict with those authorities. 

Officials in the Department of Attorney General are more 
concerned about the career of a politician than the reputation of an 
Indian; they are quick to write superficial and unprofessional 
opinions that support not investigating or charging a politician yet 
search for reasons to limit the compensation paid to an Indian for 
years of wrongful imprisonment; and they require substantially more 
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likelihood of conviction before charging a politician than an Indian. 
These are indications of serious weaknesses in the justice system. 

They are all the more serious because they are not simply overt 
interference. They exhibit a deep-rooted and unwritten code that 
status is important, and that one is not blind to influence in enforcing 
the law. Such an attitude makes the ideal of justice for all 
meaningless, and renders the goal of complete public confidence in 
the system of administration of justice impossible. 

In our analysis of the Marshall, Thornhill and MacLean 
investigations, much of our criticism of the mishandling of those 
cases (Marshall from 1982 on) has been directed at Deputy Attorney 
General Coles. He has since been replaced. However, we believe the 
weaknesses that have developed in the system of law enforcement 
are such that they cannot be remedied simply by replacing one 
individual. 

A full and clear understanding of the proper roles and relationships 
of and between the Attorney General, Crown prosecutors and the 
police is essential and fundamental to a fair system of justice. This 
understanding must be coupled with a system which is organized and 
structured so as to protect and enhance those proper relationships and 
which will, in so far as possible, minimize the possibility that their 
integrity can be compromised by any one individual. 

We turn now to a discussion of those roles and relationships. 

2.5.6 History of the Office of the Attorney General 

The office of Attorney General in Nova Scotia has roots that can 
be traced back six centuries to ancient English precedents. Today's 
office is the result of centuries of adaptation and the evolution of 
earlier systems arising out of quite different social and political 
conditions. 

The system of criminal prosecutions in England developed on the 
assumption that every member of the community had a responsibility 
for keeping the peace and bringing offenders to justice. It may have 
been the "King's peace" but everyone had a stake in preserving it. 

By the mid-thirteenth century the King apparently felt it necessary 
to be represented directly in order to prosecute cases of particular 
concern to him. Consequently, in 1243 the King made his first 
appointment of an attornati regis or "King's attorney". By 1399, a 
single King's attorney had been appointed with general responsibility 
for all of the King's business in all courts, a practice that continued 
throughout the fifteenth century. In 1461, the King's attorney was 
described for the first time as the Attorney General of England. In 
the same year, a King's solicitor was appointed. By 1515, he was 
described as the Solicitor General. By the early sixteenth century, 
therefore, the offices of both Attorney General and Solicitor General 
had been established. By the beginning of the seventeenth century, 
these officers were required to be members of the House of 
Commons, a practice that continues today. Through a slow process 
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over more than three centuries, the Attorney General and Solicitor 
General became recognized as the law officers of the Crown. 

The colonial model in Nova Scotia and the other North American 
colonies was very similar to the English model, including the fact 
that common law powers and privileges make up a very important 
part of the powers and duties of the Attorney General. Today, the 
extent of the Attorney General's powers is determined by that 
common law base, as well as by the Criminal Code. Among the most 
important prosecutorial powers the Attorney General has are the 
right to initiate and conduct prosecutions, (including taking over and 
conducting private prosecutions) and the right to terminate 
prosecutions. 

The first legislative definition of the functions of an Attorney 
General in Canada is contained in the legislation setting up the 
federal Department of Justice in 1868. It reads in part as follows: 

 
The duties of The Minister of Justice shall be as follows: He shall be the official legal 
adviser of the Governor and the legal Member of Her Majesty's Privy Council for 
Canada: It shall be his duty to see that the administration of public affairs is in 
accordance with law; He shall have the superintendence of all matters connected with 
the administration of Justice in Canada, not within the jurisdiction of the Governments 
of the Provinces composing the same; He shall advise upon the Legislative Acts and 
proceedings of each of the Legislatures of the Provinces of Canada, and generally 
advise the Crown upon all matters of Law referred to him by the Crown; and he shall 
be charged generally with other duties as may at any time be assigned by the Governor 
in Council the Minister of Justice. 

 
The duties of The Attorney General of Canada shall be as follows: He shall be intrusted 
with the powers and charged with the duties which belong to the office of the Attorney 
General of England by law or usage so far as the same powers and duties are applicable 
to Canada, and also with the powers and duties which by the laws of the several 
Provinces belonged to the office of Attorney General of each Province up to the time 
when the British North America Act, 1867 came into effect, and which Laws under the 
provisions of the said Act are to be administered and carried into effect by the 
Government of the Dominion; He shall advise the Heads of the several Departments of 
the Government upon all matters of Law connected with such Departments; He shall be 
charged with the settlement and approval of all instruments issued under the Great Seal 
of Canada; He shall have the superintendence of Penitentiaries and the Prison System 
of the Dominion; He shall have the regulation and conduct of all litigation for or 
against the Crown or any Public Department, in respect of any subjects within the 
authority or jurisdiction of the Dominion; And he shall be charged generally with such 
other duties as may at any time be assigned by the Governor in Council to the Attorney 
General of Canada. 

This legislation was adopted as a model by most provincial 
legislatures for defining the role of their respective Crown law 
officers. In Nova Scotia, the Public Service Act of 1900 first defined 
the responsibilities of the Attorney General, which have remained 
unchanged since that time. Section 4 of the Public Service Act sets 
out the Attorney General's responsibilities in the following terms: 
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4. 
The functions, powers and duties of the Attorney General shall be the following: 

he shall be the law officer of the Crown, and the official legal adviser of the 
Lieutenant Governor, and the legal member of the Executive Council; 

he shall see that the administration of public affairs is in accordance with the law, 
and shall have the superintendence of all matters connected with the administration of 
justice in the Province not within the jurisdiction of the Dominion of Canada; 

he shall advise the heads of the several departments upon all matters of law 
concerning such departments or arising in the administration thereof; 

he shall have the settlement and approval of all instruments issued under the 
Great Seal; 

he shall have the regulation and conduct of all litigation for or against the Crown 
or any public department in respect of any subject within the authority or jurisdiction of 
the Government; 

he shall have the functions and powers which belong to the office of the Attorney 
General of England by law or usage so far as the same are applicable to this Province, 
and also the functions and powers which previous to the coming into force of The 
British North America Act, 1867, belonged to the office of Attorney General in the 
Province of Nova Scotia and which under the provisions of that Act are within the 
scope of the powers of the Government of the Province; 

he shall have such other powers and discharge such other duties as are conferred 
and imposed upon him by any Act of the Legislature of the Province, or by Order in 
Council made under the authority of any such Act. 

The Attorney General also possesses a number of discretionary 
powers not set out in the Act, including the discretion to prefer a 
direct indictment, to proceed with a prosecution, to withdraw charges 
and to enter a stay of proceedings at any time after a prosecution has 
been launched and before a judgment entered. 

Simply stating the powers of the Attorney General, of course, does 
not make clear the principles that should govern the proper exercise 
of those extraordinary powers. Neither does such a statement 
delineate the appropriate relationship between the Attorney General 
and other members of Cabinet when it comes to exercising that 
prosecutorial discretion. 

In fact, the important and special constitutional characteristics of 
this unique office are not widely understood, even among those who 
occupy it from time to time. 

This unique office stands astride the intersecting spheres of government and 
parliament, the courts and the executive, the independent bar and the public 
prosecutors, the state and the citizenry at large. 

2.5.7 Governing principles - independence, accountability and control 

The office of Attorney General functions within the context of two 
key constitutional principles - parliamentary supremacy and the rule 
of law. The rule of law includes - and requires - equality before the 
law. As the then federal Minister of Justice, Ron Basford, explained 
in the House of Commons in 1978: 

...the second principle is that every citizen is subject to the law. One of the pillars of our 
system of government, dating back three centuries, is that neither the King nor any 
other person, be he a member of this House, a member of the government, a member of 

John LI. J. Edwards, The Attorney General, Politics 
and the Public Interest, 11984) Page viii 
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the press, or someone possessed of title or position, is above the law. The law should 
apply to all, equally. He who breaks it must bear the consequences. 

Roy McMurtry, then Attorney General of Ontario, expressed a 
similar view in the legislature of Ontario. He said authorities: 

... must be scrupulous to treat all members of the community equally without any 
regard to their position. ...the holders of public offices will receive the same treatment 
under the law as the ordinary citizen even though the consequences may be more 
injurious. 

The principle that no person is above the law has now been 
entrenched in our Charter of Rights and Freedoms. As a practical 
matter, that means its importance has been enhanced because there 
can now be judicial scrutiny of this exercise of state power. 

The principle of parliamentary supremacy normally includes - by 
convention - the notions of executive accountability to the legislature 
and ministerial and collective cabinet responsibility. 

But the Attorney General is more than just a minister of the 
government. The Attorney General occupies a special position in 
relation to both the cabinet and the legislature. 

As the chief law enforcement officer, the Attorney General bears a 
ministerial responsibility for decisions made by his Department and 
is accountable to the legislature. (While the Attorney General's 
ultimate accountability for the exercise of broad discretionary powers 
has traditionally been to the legislature rather than to the courts, the 
advent of the Charter of Rights and Freedoms as well as recent court 
rulings - such as the one by the Supreme Court of Canada in 
Operation Dismantle v. The Queen (1985), 18 D.L.R.(4th) 481) - 
suggests that discretionary decisions of the Attorney General may be 
subject to judicial review in the future, thus introducing a new 
dimension to the scope of his or her accountability.) 

At the same time, other members of cabinet, who usually 
collectively share responsibility for decisions and directions of their 
colleagues, do not have to take any role or responsibility in 
connection with decisions the Attorney General makes in exercising 
his or her prosecutorial discretion. In fact, it is not constitutionally 
proper for them to direct those decisions. As law officer of the 
Crown, the Attorney General must exercise his or her prosecutorial 
function as an independent officer, independent of pressure from his 
or her cabinet colleagues. The prosecutorial decision is that of the 
Attorney General. The result is that the Attorney General occupies a 
position of independence unique among cabinet ministers. 

The classic statement of principle illuminating the unique position 
of the Attorney General when deciding whether to prosecute in a 
particular case was made by Sir Hartley Shawcross, then British 
Attorney General, in the House of Commons in 1951, when he stated 
as follows: 
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...There is only one consideration which is altogether excluded, and that is the 
repercussion of a given decision upon my personal or my party's or the government's 
political fortune; that is a consideration which never enters into account.... 
I think the true doctrine is that it is the duty of an Attorney General, in deciding 
whether or not to authorize the prosecution, to acquaint himself with all the relevant 
facts, including, for instance, the effect which the prosecution, successful or 
unsuccessful as the case may be, would have upon public morale and order, and with 
any other consideration affecting public policy. In order so to inform himself, he may, 
although I do not think he is obliged to, consult with any of his colleagues in the 
government and indeed, as Lord Simon once said, he would in some cases be a fool if 
he did not. On the other hand, the assistance of his colleagues is confined to informing 
him of particular considerations which might affect his own decision, and does not 
consist, and must not consist, in telling him what that decision ought to be. The 
responsibility for the eventual decision rests with the Attorney General, and he is not to 
be put, and is not put, under pressure by his colleagues in the matter. Nor, of course, 
can the Attorney General shift his responsibility for making the decision on to the 
shoulders of his colleagues. If political considerations which in the broad sense that I 
have indicated affect government in the abstract arise it is the Attorney General, 
applying his judicial mind, who has to be the sole judge of those considerations. 

Over the years since then, a number of Canadian Attorneys 
General have made essentially the same point. In 1978, for example, 
Justice Minister Ron Basford defended his handling of proceedings 
under the Official Secrets Act against Tom Cossitt, a Member of 
Parliament, and the Toronto Sun newspaper with this argument: 

I am aware that, since the enactment of the Official Secrets Act, this would appear to 
have been the first occasion in Canada where consideration has to be given to the 
provisions of the Official Secrets Act and the right of a member of the House to freely 
express his views in the House in the course of carrying on his parliamentary business. 
The first principle, in my view, is that there must be excluded any consideration based 
upon narrow, partisan views, or based upon the political consequences to me or to 
others. In arriving at a decision on such a sensitive issue as this, the Attorney General is 
entitled to seek information and advice from others but in no way is he directed by his 
colleagues in the government or by parliament itself. That is not to say that the 
Attorney General is not accountable to parliament for his decisions, which he obviously 
is... Clearly, I am entitled to seek and obtain information from others, including my 
colleague, the Solicitor General, and the Commissioner of the Royal Canadian 
Mounted Police on the security implications of recent disclosures. This I have done. In 
my view, the special position of the Attorney General in this regard is clearly 
entrenched in our parliamentary practice. Based on these authorities and on my own 
experience as a member of the government for ten years, which has included my three 
immediate predecessors, this special position has been diligently protected in theory 
and in practice. In arriving at these [governing principles] I have been guided by 
recognized authorities such as Lord Shawcross, Edwards, Erskine May and Bourinot, 
and more recently and very helpfully, many valuable discussions with Commonwealth 
Attorneys General in Winnipeg, and more particularly my personal conversations at 
that time with the Attorney General of England and Wales [Mr. Silkin] and the Lord 
Chancellor [Lord Elwyn Jones]. 

Similar sentiments were expressed by Basford's successor, Senator 
Jacques Flynn: 

In dealing with a case which has been referred to him, the Attorney General is 
unquestionably entitled to obtain information and advice from whatever sources he sees 
fit, including his colleagues in Cabinet. The course of action which he adopts in 
particular cases must, however, in the last analysis be his decision. The Attorney 
General does not act on directions from his colleagues, other members of Parliament or 
anyone else in discharging his duties in the enforcement of the law. On the other hand 

H.C. Debates (U.K.), Vol. 483, cols. 
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he must, of course, be prepared to answer in Parliament for what he does. These 
principles are well known and established not only in Canada, but in the United 
Kingdom and elsewhere where the system of Parliamentary democracy exists. 

More recently, Ontario's Attorney General, Ian Scott, talked about 
this same point: 

(1986-87) 29 Crim. L.Q. 187 at p. 190 and 191 ...issues of whether to institute or discontinue a prosecution are not matters of 
government policy. The Premier and Cabinet have no power to direct whether a 
particular prosecution should be pursued or whether a particular appeal should be 
undertaken. These decisions rest solely with the Attorney General, who must be 
regarded for these purposes as an independent officer, exercising a function that in 
many ways resembles the functions of a judge.... The absolute independence of the 
Attorney General on questions of prosecution policy is accepted as an important 
constitutional principle. 

 

In 1988, John Crosbie, a former Attorney General of Canada, 
responded to a question in the House of Commons on behalf of the 
then Attorney General this way: 

H.C. Debates (Canada), Vol] 29, 
pp. 18437-38, August 17, 1988 

Mr. Speaker, with respect to the Borowski case, the Chief Law Officer of the Crown, 
the Attorney General of Canada, has filed, as he must do, a brief in that case setting 
forth a factum, setting forth the law which the law officers of the Crown feel to be 
pertinent to the questions in the appeal. His document is a legal submission, Mr. 
Speaker, not a statement of government policy. It sets forth an analysis of the current 
state of the law rather than being a statement of what the law might be or should be. 
That is the position taken by the Attorney General, who, in these matters, must operate 
independently of the Government. The Government cannot direct the Attorney General, 
nor the law officers of the Crown, as to what legal opinions they must produce. 
They must give their unvarnished legal opinions, undeterred by government policy 

and separate altogether from any directives or directions of the Government. The 
Attorney General asked the court to postpone the appeal until Parliament had dealt with 
the matter so that the questions could be heard in a legislative context. That was his 
request which the court turned down. The matter is now going forward. 

 

Although we believe there is a better understanding and 
acceptance of the proper principles governing the exercise of the 
Attorney General's prosecutorial discretion today, we have 
concluded that we should commend to the attention of cabinet 
ministers and the Attorney General (and their departmental officers) 
the principles set out above and the writings of such leading 
authorities as Professors John Edwards and Philip Stenning. 

2.5.8 The role of the local Crown prosecutor 

For the most part, the powers of the Attorney General are 
exercised by his agents, the local Crown prosecutors. 

Crown prosecutors are appointed by the Attorney General and 
must follow his or her instructions in carrying out their duties. In any 
prosecution, Crown prosecutors always act as the agent of the 
Attorney General, making them the local embodiment of the 
Attorney General's discretionary prosecutorial powers. 

There has been a full time prosecution service in Nova Scotia only 
since 1966. Its operation is based on the Prosecuting Officers Act, 
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which came into force on July 1, 1960 and has not been amended 
since then. 

Under Sections 5 and 6 of that Act, a prosecuting or assistant 
prosecuting officer has "all of the powers, authorities and duties 
provided by the Criminal Law of Canada for prosecutors, or for 
prosecuting officers, or for counsel for the Attorney General." Under 
Section 7 of the Act, the Attorney General can appoint a special 
prosecuting officer "if for any reason the Attorney General considers 
it in the interests of the administration of justice to do so." Such an 
appointment may be revoked by the Attorney General at any time, or 
the terms of appointment varied. 

Of particular significance in defining the legal relationship 
between the Attorney General and Crown prosecutors is Section 
11(1) of the Act which provides as follows: 

The Attorney General may prescribe the duties of prosecuting officers or of a 
prosecuting officer and may from time to time issue instructions to prosecuting officers, 
which instructions it shall be the duty of the prosecuting officer to observe and follow. 

While the local Crown prosecutor is legally required to follow the 
lawful instructions of the Attorney General and is accountable for the 
conduct of any case, the local prosecutor has full responsibility for 
conduct of individual cases as a practical matter, and only in the most 
exceptional cases should an Attorney General or senior departmental 
officers become directly involved. The Attorney General, of course, 
remains ultimately accountable for the actions of the local 
prosecutors. This relationship was well described by Mr. John 
Clement, when in 1975, as Attorney General of Ontario, he stated 
that: 

The general supervisory power created in the evolution of the common law and 
confirmed by statute in Ontario means the local Crown Attorney must always be 
accountable to the Attorney General. However, it must be stressed that this 
accountability is part of the continuum. While a Crown Attorney is accountable to the 
Attorney General, in a very general sense, for his behaviour and activities in the 
administration of justice, the Attorney General is accountable to society specifically 
and answers in the Legislature for the entire process through which justice is 
administered in the province..... 

It has never been suggested, however, that the Attorney General assume 
responsibility for the day-to-day administration of justice. Under our system, the 
Attorney General is ultimately responsible to the people while local Crown Attorneys 
are granted a broad and generous area of unfettered discretion in criminal prosecutions. 
Subject only to very wide and general guidelines as to policy, the Crown Attorney is 
free to decide whether or not to launch a prosecution, the manner in which it will be 
prosecuted and how he will handle the matter at trial. In all these matters and in the 
general administration of justice within his jurisdiction, the Crown attorney knows that 
he has more than enough authority to respond adequately to the situations in which he 
is involved. 

In addition to being accountable to the Attorney General for the 
performance of their duties, Crown prosecutors are accountable to 
the courts and the public. In that sense, the Crown prosecutor 
occupies what has sometimes been characterized as a quasi-judicial 
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office, a unique position in our Anglo-Canadian legal tradition. 
In his judgment in a 1955 Supreme Court of Canada case, Mr. 

Justice Rand gave classic expression to this concept: 

Boucher v. The Queen, [1955] S.C.R. 16 at 23 It cannot be overemphasized that the purpose of a criminal prosecution is not to obtain 
a conviction, it is to lay before a jury what the Crown considers to be credible evidence 
relevant to what is alleged to be a crime. Counsel have the duty to see that all available 
legal proof of the facts is presented: it should be done firmly and pressed with 
legitimate strength but it must also be done fairly. The role of prosecutor excludes any 
notion of winning or losing; his function is a matter of public duty which in civil life 
there can be none charged with greater personal responsibility. It is to be efficiently 
performed with an ingrained sense of the dignity, the seriousness and the justice of 
judicial proceedings. 

 

More recently, the Ontario Court of Appeal held that: 

Great trust is placed in the Crown prosecutor by the courts and by the public. Heavy 
obligations are imposed upon him in his quasi-judicial role. To be worthy of the trust 
and reliance which is placed in his office, he must conduct himself with becoming 
dignity and fairness. 

Attorneys General, and their agents, the local Crown prosecutors, 
clearly exercise enormous discretionary powers when carrying out 
their prosecutorial functions. At the same time, the positions they 
occupy are also obviously ones of great trust that demand standards 
of personal and professional integrity, competence and commitment 
to fundamental principles of an equally high order. 

2.5.9 The decision to prosecute 

We start with the fundamental proposition that "justice must not 
only be done, but must be seen to be done." The ultimate test of 
whether justice is seen to be done, of course, is how the public 
perceives the handling of any particular case. If there is a broadly 
held belief that the justice system, or one of its components, has 
handled a case unevenly or unfairly, that is a strong indication 
something is amiss. In such a situation there is truth to the notion that 
perception becomes reality; like a cancer, it spreads insidiously 
throughout the community with debilitating and corrosive effects 
within and without the system. 

An isolated case of substantial or perceived injustice can seriously 
damage the public's confidence in the administration of justice. A 
series of such incidents can create widespread cynicism and lack of 
faith. The Donald Marshall, Jr. case is clearly one of substantial 
injustice. In the end, the injustices in the Thornhill investigation and 
the MacLean case had more to do with form and process than 
substance, but the way in which they were handled contributed 
greatly to a widespread public perception that there is a separate 
system of justice - with special treatment and special advantages - for 
those occupying positions of political power and influence. 

The result has been, at best, public questioning of the fairness of 
the system and, at worst, a loss in public confidence in the integrity 
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of the system itself. Ultimately, the integrity of the administration of 
justice depends on the integrity, independence, character and 
professional competence of the law officers of the Crown. 

Nothing is more calculated to engender disillusionment with the criminal justice system 
and its constituent parts - the police, prosecutors, judges or the executive branch of 
government - than disclosures indicating a susceptibility to extraneous pressures. I have 
no doubt in my mind that the greatest safeguard against the sullying of the pillars of 
justice is to be found in the integrity and independence of the individuals who, in their 
respective capacities, have to administer the several parts of the system. Without these 
personal qualities any structure is extremely vulnerable. The responsibility of 
government is to create the kind of machinery that will assist, rather than prejudice, the 
fulfillment of those ideals which are essential to maintaining public confidence in the 
criminal justice system. 

While those personal qualities of independence and integrity are 
the foundation of the system, they must be supported by an 
organizational structure that provides checks and balances against 
potential abuse. 

We have considered a number of alternative models in order to 
come up with a workable framework for the exercise of prosecutorial 
decision-making. Edwards, in his research for the Commission, 
described six prevalent models for such decision-making. (Volume 5, 
Pages 96-98) We also considered a series of alternative approaches 
reflected in the systems in the Republic of Ireland, Northern Ireland, 
Scotland and New Zealand. In addition, we looked at the American 
experience with an Office of Special Prosecutor or Independent 
Counsel, which developed in response to the Watergate affair of the 
early 1970s. 

In considering and evaluating the appropriateness of all of these 
various approaches to the Canadian and Nova Scotian context, we 
have been guided by several principles. The first is that any model 
must ensure the maximum degree of independence from improper 
extraneous influences in the conduct of prosecutions. A closely 
related principle is that parliamentary or legislative accountability for 
the exercise of prosecutorial decision-making in individual cases 
must be maintained. 

The challenge has been to find the model that best reflects the 
right blend of independence and accountability. We believe it is 
essential to our system of justice that a minister of the Crown 
continue to be responsible to answer for the administration of justice 
in the legislature. Even if the Attorney General were a non-political, 
independent public servant, we believe it would be essential that that 
individual continue to be accountable to the legislature. 

That is why we reject the concept of a totally independent Director 
of Public Prosecutions (or Attorney General), who would be 
accountable to no one except his or her conscience and the law. We 
also reject the concept of a "special prosecutor" appointed on an ad 
hoc basis because we believe a properly structured organization 
staffed with competent individuals should provide the necessary 
independence in the prosecutorial process. 

John Ii. J. Edwards, (1969) 
12 Crim. L.Q.417 at 424 
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In order to guarantee the maximum independence in prosecutorial 
decisions, we believe it is vital that the minister of the Crown 
responsible for the administration of justice become involved in the 
disposition of individual cases only in the most exceptional 
circumstances and that the nature and extent of any such involvement 
be publicly recorded. 

As a matter of principle, we do not believe it is appropriate for the 
Attorney General to become involved in day-to-day decisions 
affecting individual cases, but we recognize there will be exceptional 
circumstances in cases that raise public interest issues with 
significant implications for the public at large. We believe such 
considerations, which are admittedly political in the broad sense of 
the word, are legitimate factors to be weighed in the exercise of 
prosecutorial discretion. The important point, however, is that these 
must be made public. 

As a result of all of those considerations, we are recommending 
creation of the office of an independent Director of Public 
Prosecutions in Nova Scotia. We believe that the creation of such an 
office, similar to the one adopted in the Commonwealth of Australia, 
will go a long way to restoring the public's belief that their criminal 
justice system is being administered properly and with fairness to all. 

Recommendation 35 

We recommend that: 
(a) there be created by statute the office of Director of Public 
Prosecutions, and that the holder of this office: 

be a member of the bar of Nova Scotia (or equivalent) for a 
minimum of ten years; 

be appointed by the Governor in Council after consultation 
with the officers of the Nova Scotia Barristers Society and with 
the two Chief Justices of the Superior Courts in Nova Scotia, 
for a term of ten years, with eligibility for re-appointment; 

be removable for cause by the Governor in Council only 
after a resolution from the provincial legislature approving 
such action; 

be paid and given employment benefits not less than those 
of a judge of the County Court of Nova Scotia, and have the 
status of a departmental "deputy head", 

(b) the duties and responsibilities of the Director of Public 
Prosecutions include: 

the exercise of all of the functions of the Attorney General 
as agent and deputy of the Attorney General in relation to the 
administration of criminal justice in the province, subject to 
paragraph (c) below; and in particular; 

regular consultation with the Attorney General concerning 
all aspects of public prosecution and the administration of the 
prosecution service; 

the direction of the prosecution service of the province, 
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including supervision of those functions presently exercised by 
the Director (Prosecutions) and the Director (Criminal); 

the presentation of an annual report to the Attorney 
General on the conduct of public prosecutions in the province, 
which shall describe, among other matters, any personal 
interventions by the Attorney General pursuant to paragraph 
(OW; 

(c) the Attorney General continue to exercise the duties and 
responsibilities traditionally accorded to that office in relation to the 
administration of criminal justice, subject only to the limitations 
which follow: 

where he or she deems it necessary, the Attorney General 
may intervene in a prosecution contrary to the advice of the 
Director of Public Prosecutions but only through the use of 
written instructions which shall be published within 30 days of 
their issuance in the Royal Gazette, or following expiry of the 
appeal period, whichever is later; 

the Attorney General shall, after consultation with the 
Director of Public Prosecutions, issue guidelines for the 
exercise of prosecutorial discretion which shall be tabled in the 
provincial legislature as soon as is practicable after their 
issuance; and 

the Attorney General shall table in the provincial 
legislature as soon as is practicable the annual report received 
from the Director of Public Prosecutions pursuant to 
paragraph (b)(iv). 

In the summer of 1989 the Nova Scotia Government advertised for 
a position entitled "Director of Public Prosecutions". This position 
was described as being one of independence with security of tenure. 
The position is however, non-statutory, and accordingly, as an Order 
in Council appointee, the DPP's authority will inevitably be subject 
to the views of Cabinet. In Recommendation 35 we have 
recommended that the office of DPP be statutory. We have made this 
recommendation because we believe that public confidence in the 
administration of justice in Nova Scotia is lacking, and that there is a 
perception of political interference. A DPP who is not protected by 
statute is not a satisfactory solution to this lack of confidence. 

2.5.10 The police 

From our review of the Marshall, Thornhill and MacLean matters, 
it is clear the police do not consistently exercise their independent 
right to commence an investigation and lay a charge. If the criminal 
justice system is to function fairly, the police must carry out their 
responsibilities without being influenced by extraneous 
considerations. 
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Inherent in the principle of police independence is the right of the 
police to determine whether to commence an investigation. While the 
responsible ministry can set general policies with respect to all 
policing matters, including investigations, no police force should 
consider that it requires authorization from the Crown before 
commencing an investigation. 

We recognize that cooperative and effective consultation between 
the police and the Crown is also essential to the proper 
administration of justice. But under our system, the policing function 
- that of investigation and law enforcement - is distinct from the 
prosecuting function. We believe the maintenance of a distinct line 
between these two functions is essential to the proper administration 
of justice. 

Recommendation 36 

We recommend that the following policy statement he included in 
the Crown Prosecutors' Manual: 

in the investigation of offences prior to the laying of charges, it 
is understood that the police officers are to carry out their duties in 
accordance with the law and general standards, practices and 
policies established by the Solicitor General, but in consultation 
with the appropriate Crown prosecutor where necessary; and 

after the laying of charges, police shall carry out any 
investigations in accordance with the instructions of the Attorney 
General or appropriate prosecutor with a view to preparation of the 
case for presentation in court. 

 

We believe that the right of the police to lay a charge ensures 
protection of the common law position of police independence and 
acts as an essential check on the power of the Crown. As one Nova 
Scotia Crown prosecutor put it in our survey: 

Provides a check on power of Crown; if Crown could order that a charge not be laid, 
there is no accountability and the whole procedure would be secret; if police lay 
charge - Crown must determine its future in open court (i.e. withdrawal, stay, charge, 
proceed). 

There are cogent arguments for the Crown to screen potential 
police charges, including the suggestion that the police too often 
overcharge, or charge inappropriately or inadequately with the result 
that it creates inefficiencies in the system and extreme prejudice to 
the accused. 

Balance must be maintained between the right of the police to lay 
a charge and the right of any citizen not to be charged without a 
thorough investigation and due consideration. While our system 
clings to the presumption of innocence, it is an inescapable fact that 
charging an individual results in damage to that individual and his or 
her reputation or career that is all but irreparable. 
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We do not wish to interfere with the right of the police to lay a 
charge, but when competent Crown law officers give advice in good 
faith, we believe that advice should be rejected only after careful 
consideration. If there is a disagreement, it should be first discussed 
between the police force and the Department of Attorney General at 
correspondingly higher levels. If a disagreement still exists after 
pursuing such discussions to the highest level on each side, the police 
should then, if they still feel it is warranted, lay the charge. The 
police department should have a clear written policy setting out the 
steps to be taken in the event of a disagreement between the police 
and Crown respecting the laying of a charge. 

There should be increased and more effective consultation 
between the police and the Crown in preparing charges in order to 
eliminate problems of overcharging or poorly drawn charges. At the 
same time, there should also be a system of post-charge screening to 
facilitate the elimination of unnecessary charges prior to arraignment 
and the termination of prosecutions that ought not to go forward. 

This issue was carefully considered by the 1981 Philips Royal 
Commission on Criminal Procedure in the United Kingdom. We 
agree with the following philosophy and underlying principles: 

We want to secure that after a clearly defined point during the preparation of a case for 
trial and during its presentation at trial someone with legal qualifications makes the 
variety of decisions necessary to ensure that only properly selected, prepared and 
presented cases come before the court for disposal; and to do that without diminishing 
the quality of police investigation and preliminary case preparation and without 
increasing delays. 

In order best to attain this we would leave with the police complete responsibility 
for investigating offences and for making the initial decision whether to bring the 
matter before a court (that is, under present procedures, whether to charge or to apply 
to the court for issue of a summons or warrant of arrest), or to take no proceedings. It 
also includes the decision whether to caution as an alternative to prosecution which in 
our view should continue to be the responsibility of the police.... Once that initial 
decision has been taken the case is within the jurisdiction of the court. This seems to us 
to be the clearest point which for the purpose of legislation, can be used to mark the 
division in responsibilities of the police and the prosecutor. After that point the case 
should become the responsibility of the latter...; he may then on the information before 
him decide to proceed as charged, or to modify or withdraw the charges. In practice 
there is, of course, a variety of decisions taken as a case is being prepared for trial and 
is being tried. Those decisions will be for the prosecutor; and it is in that sense that he 
will have responsibility for the conduct of the case once the initial decision to proceed 
has been taken. 

...The police will retain unimpaired their law enforcement role and the primary 
responsibility for bringing detected offenders before the courts. Because of this the 
police will have to develop their cases as well as they can..., and where they have any 
doubt or need guidance on points of law or evidence will consult the local prosecutor 
before they initiate proceedings, ...Thus the police will be required to sustain their 
standards of training and performance in all aspects of their investigative work, 
including case preparation. The prosecutor will have an independent role in the later 
stages of the process and an enhanced status because of that. His experience of the 
courts' view of cases that are improperly brought in terms of the public interest will 
enable him to act as an additional filter on proceeding with such cases and his role and 
status in the system will add weight to his advice to the police on these types of case 
before the initial decision to proceed is taken. The system is, therefore, one which 
depends upon cooperation, with checks and balances operating within a framework in 
which all are seeking the same objectives. 

Report of the Royal Commission on Criminal 
Procedure11981), Pages 146-149 
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...Drawing the line at the point of charge both recognizes the need for the police to 
continue to have discretion over the initiation of proceedings as an essential element to 
their law enforcement role and has the merit of being clear cut. We do not imagine that 
it will eliminate all disputes since whenever issues are delicately balanced one must 
expect debate and possible disagreement. But we expect there to be consultation, as 
there is now. The police and the prosecutor will be aware of the other's interests and 
responsibilities. As we have observed earlier the roles are interdependent. They must 
inevitably work in partnership. 

In Nova Scotia, there clearly has been confusion over the question 
of the police's unfettered right to lay charges. In the Thornhill 
investigation, for example, Deputy Attorney General Gordon Coles 
strongly believed that he, acting for the Attorney General, had the 
right to instruct the RCMP not to lay charges. Although the RCMP 
did not accept the validity of this position, they did acquiesce in the 
face of the Attorney General's wishes. 

We believe the most appropriate way to handle such situations is 
reflected in the way the Morgentaler matter in Campbell v. Attorney 
General of Ontario was dealt with by Ontario Attorney General Ian 
Scott. After the charges were laid, Scott stayed proceedings in open 
court and publicly stated the reasons for his decision. 

Constitutional authority in this country, and the United Kingdom, makes it plain that 
the decision to investigate alleged offences and to lay charges is the constitutional 
responsibility of the police. The Crown Law Office must determine how and when to 
proceed with charges once they are laid. In 1925 Sir John Simon made it plain that 
there was no obligation to prosecute merely because there is what the lawyers call 'a 
case'. 

The discretion of the Attorney General to proceed with a charge in any given time, 
now or later, is a quasi-judicial one in which the effect of the prosecution upon the 
administration of law and of government in the abstract must be considered. 

In this case, the police advised the Attorney General that they 
intended to lay charges. The Attorney General acknowledged their 
right to do so, but advised that he would enter a stay once charges 
were laid. He did not attempt to interfere with, or direct, the police in 
this case. We agree with Scott that the proper resolution of this 
difference of opinion was through an open and public process in 
which each authority exercised its proper constitutional 
responsibilities. 

Recommendation 37 

We recommend that: 
police officers be informed in general instructions from the 

Solicitor General that they have the ultimate right and duty to 
determine the form and content of charges to be laid in any 
particular case according to their hest judgment, subject to the 
Crown's right to withdraw or stay the charges after they have been 
laid; 

within each police force there be a clear written policy on 
resolving disagreements between police and Crown over the laying 
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of charges, and that such policy provides that no charge shall be 
laid contrary to the advice of the Crown unless and until discussions 
have been held between the highest levels of police and Crovvn; 

within each police force and within the Department of Attorney 
General there be a clear written directive requiring absolute 
confidentiality and secrecy of the identity of persons being 
investigated other than on a need to know basis within the police 
force and the Department; 

prosecutors he informed in general instructions from the 
Attorney General that police officers have the right and the duty to 
determine the form and content of charges to he laid in any 
particular case, subject to the Crown's right to withdraw or stay the 
charges after they have been laid; 

police officers and Crown prosecutors he informed by their 
respective departmental superiors that police are encouraged to 
consult with the appropriate prosecutor concerning the drafting of 
informations, where such consultation might be thought useful; and 

the Attorney General institute a system of post-charge 
screening in appropriate locations in the province (initially as a 
pilot project) to ensure that no charges which are not strictly 
necessary in accordance with the evidence and the public interest 
shall go forward. 

2.5.11 Termination of prosecution -  public interest factors 

The Crown bears the final burden of deciding whether a 
prosecution will actually take place. Although the police usually only 
lay a charge after a proper investigation and after the Crown, at least 
in complex cases, agrees there is sufficient evidence to sustain a 
conviction, the Crown remains the guardian of the public interest - 
occasionally it may be decided that the public interest requires that 
an otherwise well-founded prosecution should not proceed. 

In the words of Lord Shawcross: 

 

It has never been the rule in this country - I hope it never will be - that suspected 
criminal offences must automatically be the subject of prosecution. Indeed the very 
first Regulations under which the Director of Public Prosecutions worked provided that 
he should... prosecute 'wherever it appears that the offence or the circumstances of its 
commission is or are of such a character that a prosecution in respect thereof is required 
in the public interest'. That is still the dominant consideration. 

While decisions to discontinue a prosecution in the "public 
interest" must be made on a case-by-case basis, there should be clear 
direction on what types of considerations are properly in the public 
interest. At present, there is no such direction in Nova Scotia. In 
exploring this subject in his research, Professor Archibald found that: 
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...responses to the Crown Survey give great cause for concern. They indicate on the 
part of many prosecutors a basic lack of understanding of what has traditionally been 
conceived of as an important aspect of the exercise of prosecutorial discretion. This 
may be attributable to an inadequate grounding in criminal law theory during their 
basic legal training. However, it is clear that the Department of the Attorney General is 
not correcting this misconception over public interest factors in the prosecution of 
offences. The Blue Binders of 'Advice to Prosecuting Officers do not address these 
issues and the apprehensiveness of the Director (Prosecutions) on the issue would not 
lead one to conclude that matters are being clarified regularly in other ways... To 
prevent injustices and the costs of needless prosecutions, a public interest policy ought 
to be developed. Such policies have been developed in England, Australia and the 
United States, and provide a rational basis for identifying the public interest factors 
which should lead a prosecutor not to prosecute even where the evidence would 
allow it. 

During the public hearings, we were told of a shoplifting case that 
occurred in Sydney. The police laid charges but, prior to trial, a 
friend of the accused contacted Deputy Attorney General Coles 
about the case. Without first contacting the local Crown prosecutor 
or reviewing the file, he instructed the local prosecutor to withdraw 
the charge. The prosecutor complied, stating in open court that he 
had been instructed to withdraw the charge. 

Coles testified that he issued his instruction because of the health 
and age of the accused, and the fact that the accused was no longer a 
resident of the area. Whatever the legitimacy of the actual decision 
itself, the direct intervention by the Deputy Attorney General, 
following a phone call from a friend of the accused, is a blatant 
misuse of authority. To issue instructions to withdraw a charge 
without consulting the responsible prosecutor and without reviewing 
the facts of the case can only be described as a highly improper 
exercise of prosecutorial discretion. Such improper and unprincipled 
interference can only lend credence to a public perception that justice 
varies according to who you know. 

Recommendation 38 

We recommend that: 
the Attorney General promulgate a clearly stated policy 

concerning the public interest factors which should, and should not, 
be considered in deciding whether to undertake or stop a 
prosecution even in the face of evidence which could sustain a 
conviction; 

the factors which might arise for consideration in determining 
whether the public interest requires a prosecution, include: 

the triviality of the alleged offence or that it is of a 
"technical" nature only; 

the age, physical health, mental health or special infirmity 
of an alleged offender or witness; 

the staleness of the alleged offence; 
the degree of culpability of the alleged offender 

(particularly in relation to other alleged parties to the offence); 
the likely effect of a prosecution on public order and 
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morale; 
the obsolescence or obscurity of the law; 
whether the prosecution would be perceived as counter-

productive (such as by making a "martyr" of an alleged 
offender or by providing publicity to an alleged hate 
propagandist); 

the availability or efficacy of any alternatives to 
prosecution in the light of the purposes of the criminal 
sanction,. 

the prevalence of the alleged offence and any related need 
for deterrence; 

whether the consequences of any resulting conviction would 
be unduly harsh or oppressive; 

any entitlement of the State or other person to 
compensation, reparation or forfeiture if prosecution action is 
successful; 

the attitude of the victim of the alleged offence to a 
prosecution; 

the likely length and expense of a trial; 
whether the alleged offender is willing to cooperate in the 

investigation or prosecution of others, or the extent to which he 
or she has already done so; 

the likely outcome in the event of a finding of guilt, having 
regard to the sentencing options available to the court; 

the necessity for the maintenance of public confidence in 
legislatures, courts and the administration of justice, 

(c) the factors which are to he excluded from consideration in 
determining whether the public interest requires a prosecution, 
include: 

the alleged offender's race, religion, sex, national origin, 
political associations, or beliefs; 

the prosecutor's personal feelings concerning the victim or 
the alleged offender; 

any partisan political advantage or disadvantage which 
might flow from the decision to undertake or stop a 
prosecution; or 

the possible effect on the personal or professional 
circumstances of those responsible for the prosecution 
decision; 

(d) where the prosecutor decides not to undertake or to stop a 
prosecution by reason of a public- interest factor such as those 
mentioned in (h), a notation of this decision he placed in the file 
relating to the case in question; 
(e) the Solicitor General bring the foregoing public interest factors 
relevant to the prosecution of offences to the attention of police 
forces operating within the province. 
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2.5.12 Prosecutorial discretion in the conduct of trials 

Once the Crown has determined that a prosecution will proceed, 
the adversarial aspects of the criminal justice system are evident. The 
accused is normally represented by defence counsel, the Crown's 
case is presented by the prosecutor and the trial is conducted before 
an independent judge with or without a jury. 

While the courtroom setting is adversarial, the Crown prosecutor 
must make sure the criminal justice system itself functions in a 
manner that is scrupulously fair. The phrase "criminal justice 
system" is not a mistake of history - we do not have a "criminal 
convictions system". Justice is an ideal that requires strict adherence 
to the principles of fairness and impartiality. The Crown prosecutor 
as the representative of the State is responsible for seeing that the 
State's system of law enforcement works fairly. This is nowhere 
more apparent than in the Crown's obligation to disclose its case to 
the accused. 

2.5.13 Disclosure 

We discussed earlier the critical failure of the Crown to disclose its 
case against Marshall. Both before and after trial, the Crown's failure 
to disclose information to Marshall's counsel contributed to his 
conviction and continued imprisonment. 

In discussing disclosure, it is opportune to remind ourselves of the 
comments of U.S. Supreme Court Justice Brandeis in Burdeau v. 
McDowell, 256 U.S. 465 (1921) at 476: 

And in the development of our liberty insistence upon procedural regularity has been a 
large factor. Respect for law will not be advanced by resort, in its enforcement, to 
means which shock the common man's sense of decency and fair play. 

As will become apparent in this section, our view is that anything 
less than complete disclosure by the Crown falls short of decency 
and fair play. 

What is the Crown's obligation to disclose its case against the 
accused? In its written submission to the Royal Commission, the 
Nova Scotia Branch of the Canadian Bar Association stated the 
problem as follows: 

What information to disclose to an accused in a criminal matter is a question that has 
long vexed the legal profession. The answer to this question requires a balancing 
between the interests of the State in the administration of criminal justice and the right 
of the accused to a fair trial. On one hand, Crown prosecutors are understandably 
reticent to release information that, if misused, could result in justice not being done. 
Witness tampering, fabrication of evidence and alibis to meet the Crown's stated case 
and the elimination of surprise are just three of the concerns Crown prosecutors raise 
when asked to broaden the scope of information to be disclosed to lawyers for an 
accused. On the other hand, lawyers for the defence need sufficient information for the 
preparation of their case and it is the State that generally controls access to that 
information. Defence counsel need to know not just the evidence against the accused, 
but the evidence in his or her favour along with evidence that is apparently neutral, 
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suggesting neither guilt or innocence. Only with full and timely access to the 
information gathered by agents of the State can defence lawyers properly discharge 
their burden of holding the State to the criminal burden of proof. 

It has long been accepted as indispensable for the fair administration of justice in 
our society that some access by the accused to the State's case against him or her is 
required. But what type of access? To statements? To witnesses? To an accused's entire 
file? And when should access take place? Before the trial? During the trial? Or after the 
trial if relevant evidence subsequently comes to the attention of the Crown? 

It continued at page 69 of its submission: 

Were the Crown disclosure problems in the Marshall case a rarity or were they 
symptomatic of a general reluctance of the State to provide more information to the 
accused? Clearly the latter is the case. The issue of State disclosure to the accused, 
balanced against the accused's right to make full answer and defence, goes beyond 
Canadian borders. 

The Canadian Bar Association brief contains an excellent 
summary of disclosure practices in Canada, the United States, 
Europe, Australia and New Zealand. Some of the material that 
follows is extracted from this brief. (We commend to the reader 
Volume 1 of the brief which has been appended to this Report as 
Appendix 15.) 

The current debate about disclosure has concerned itself with the 
extent of disclosure and its timing. Mr. Justice David Watt reviewed 
extensively the case law on this subject in the recent decision of R. v. 
Belanger, a decision which was upheld upon appeal to the Ontario 
Court of Appeal. ([1987] O.J. No. 850, Action No. 471/87) Mr. 
Justice Watt held that: 

...There is neither common law principle nor statutory enactment which imposes upon 
Crown Counsel in charge of a prosecution a general obligation or duty to make full pre-
trial disclosure to the accused or his Counsel of the entirety of the Prosecution's case.... 

Crown Counsel making pre-trial disclosure of the Prosecution's case to defending 
Counsel ought to do so in a way that is consonant with rather than inimical to his or her 
role as a representative of the Minister of Justice. Such disclosure as is given must, in a 
timely and fair manner, apprise the accused of the case to be met and be sufficiently 
substantial so as not to in any way impair the right of the accused to make full answer 
and defence at his or her trial. Section 7, as well perhaps as the fair hearing component 
of paragraph 11(d) of the Charter, provide the constitutional standard against which the 
prosecutorial conduct in the present case falls to be adjudged. 

There is a clear recognition in this case, and in many others, that 
the accused's right to make full answer and defence, a right provided 
for in the Criminal Code, is one of the principles of fundamental 
justice referred to in Section 7 of the Charter. There is also a 
recognition in Canadian case law that the Crown's failure to provide 
adequate disclosure may impair or even prevent the accused from 
making a full answer and defence. If this happens, the courts 
recognize there has been an infringement of Sections 7 and 11(d) 
Charter rights to fundamental justice and a fair hearing. Similarly, in 
the United States, the common law of disclosure was developed on 
the basis of constitutional principles. The failure to disclose 
exculpatory evidence was held to be a violation of the defendant's 
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right to due process and a fair trial. In United States v. Bagley, 473 
U.S. 667 (1985), the United States Supreme Court concluded that 
due process was violated only if there was "a reasonable probability 
that, had the evidence been disclosed to the defence, the result of the 
proceeding would have been different". The majority of American 
States have enacted their own rules regarding criminal disclosure. 
While there is a wide variety of specific enactments, most require a 
request by defence counsel, and generally the specific material to be 
disclosed is delineated. 

This decision of most American States to codify disclosure 
requirements is a good one. The approach reflected in current case 
law involves assessing each individual case of real or alleged non-
disclosure to determine if it actually impairs the accused's 
constitutional right to make full answer and defence. We believe that 
such an ad hoc approach to disclosure means uncertainty and 
possible unfairness. The inability of an accused to adequately prepare 
a defence threatens the fairness of the criminal justice system, and it 
is desirable that as much discretion and subjectivity as possible be 
removed from decisions concerning disclosure. 

The fundamental interest in a fair trial of the accused requires that 
the accused receive from the Crown all information known to the 
Crown that might reasonably be considered useful to the accused. 
The Crown should have a positive and continuing duty to provide 
this information to the defence. It is immaterial whether or not 
defence counsel fails to request disclosure of the information in 
possession of the Crown, or indeed whether defence counsel is 
negligent in failing to do so. The circumstances of non-disclosure 
should not be permitted to affect adversely the fairness of the trial 
received by the accused. The focal point of the issue of fairness is the 
fact of disclosure of material evidence. 

The role of the prosecutor and the obligation of the Crown to 
disclose its case against the accused has been the subject of 
considerable comment. Mr. Justice Thomas Zuber, for example, 
made the point on behalf of the Ontario Court of Appeal in R. v. 
Savion and Mizrahi (1980), 52 C.C.C.(2d) 276 that "...a Crown 
prosecutor is more than an advocate, he is a public officer engaged in 
the administration of justice...". Mr. Justice Patrick Kerwin of the 
Supreme Court of Canada in Lemay v. The King, [1952] 1 S.C.R. 232 
at 241 added that the Crown prosecutor's responsibility for the 
proper administration of justice means, in part at least, that "the 
Crown must not hold back evidence because it would assist an 
accused." In the same case, Mr. Justice John Cartwright put the 
obligation more positively: "I wish to make it perfectly clear that I do 
not intend to say anything which might be regarded as lessening the 
duty which rests upon counsel for the Crown to bring forward 
evidence of every material fact known to the prosecution whether 
favorable to the accused or otherwise..." (ibid. at 257) 
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The Canadian Bar Association Code of Professional Conduct 
(1987) provides that the prosecutor's prime duty is: 

...To see that justice is done through a fair trial upon the merits. The prosecutor 
exercises a public function involving much discretion and power, and must act fairly 
and dispassionately. He should not do anything which might prevent the accused from 
being represented by counsel or communicating with counsel and to the extent required 
by law and accepted practice, he should make timely disclosure to the accused or his 
counsel (or the Court if the accused is not represented) of all relevant facts and 
witnesses known to him, whether tending towards guilt or innocence. 

When the Law Reform Commission of Canada considered this 
question in "Disclosure By The Prosecution" (Report 22, 1984), it 
stated that: 

It cannot be said that Canadian criminal law enforces a policy of pre-trial disclosure by 
the prosecution. Apart from specific and limited requirements currently prescribed by 
law, pre-trial disclosure in Canada is characteristically an informal process, predicated 
upon the Crown's discretion in the management of its case. To the extent that it exists, 
pre-trial disclosure is subject to the vagaries of regional practice, plea bargaining and 
personal relations among members of the Criminal Bar; for these reasons alone it defies 
systematic analysis as an integral feature of Canadian criminal procedure. 

The Crown prosecutor occupies a dual role, being obligated on the 
one hand to prosecute vigorously those accused of crime, and on the 
other hand to ensure that the power of the State is used only in the 
pursuit of impartial justice. But it is not realistic to believe that the 
prosecutor does not have an interest in the outcome of a criminal 
trial. To expect any prosecutor to evaluate with any degree of 
objectivity whether certain evidence in his or her possession will be 
of use to the accused may be too much to expect in everyday 
practice. 

An obligation to disclose all relevant information is not 
inconsistent with the proper working of the adversary system. For 
this system to work, and for justice to be attained, equal parties must 
participate on an equal basis. This means that the accused must have 
access to the information in possession of the Crown in order to 
properly prepare his or her case. Whether or not to disclose 
information is not a decision that should be left to the discretion of 
the prosecutor. A statutory obligation to disclose is necessary, and we 
believe that sufficient protections can be built in to such a statutory 
obligation to minimize most of the concerns that Crown prosecutors 
generally raise when considering the issue of full disclosure. For 
example, the existence of possible witness intimidation can be 
considered and ruled upon by a justice on an application by the 
Crown. The policy must be in favour of disclosure, unless the Crown 
is able to satisfy a justice that there are good reasons for not 
disclosing in any particular case. 

There are two steps in the disclosure process. Initially, the police 
must be required to place all evidence collected before the 
prosecutor, so that he or she may evaluate it in order to determine 
whether the prosecution should be continued; secondly, the Crown 
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must make full disclosure to the accused or his or her counsel. 
We have discussed elsewhere in our Report the issue of the police 

making disclosure to the Crown. The wilful failure of the police to 
make full disclosure to the Crown must be made the subject of 
sanctions sufficiently severe to guarantee compliance. 

If disclosure is effected on the basis of the statutory obligation 
which we recommend, there should be noticeable improvements in 
the pre-trial process generally. A full, timely and continuing 
disclosure procedure on behalf of the Crown should lead to a shorter 
and limited form of preliminary inquiry, a productive pre-trial 
conference to resolve evidentiary and legal issues which are 
anticipated to arise in the course of a trial, and a meaningful forum 
for a structured plea discussion. It is accepted that the onus is on the 
Crown to prove its case beyond a reasonable doubt and that the 
accused is not required to aid in his or her conviction. However, 
some experienced defence counsel, in advance of the trial, 
consistently advise Crown counsel as to the general nature of the 
defences upon which they propose to rely. This practice is 
commendable. It narrows the issues in dispute and provides a more 
orderly trial. 

An analysis of our criminal law jurisprudence reveals two 
opposing, although not irreconcilable, positions. The law exists to 
protect society against lawbreakers, and at the same time, to 
safeguard the liberty and freedom of the individual against the power 
of the State. Our system of justice must strive simultaneously to 
guarantee that the rights of the accused will be respected without 
sacrificing the interests of society. Improving the efficiency of 
procedures will not impair the balance between those rights and 
interests. If the integrity of the judicial system in criminal law is to 
be maintained, we must eliminate those anachronistic and outmoded 
procedures which breed contempt for the law and which, if left 
unchecked, will continue to impede the administration of justice. An 
obligation on the Crown to make full disclosure to the defence is the 
foundation upon which a fair and efficient system of administration 
of criminal justice can be built and maintained. 

Comprehensive federal legislation is needed to provide an accused 
with legally enforceable rights. Until the enactment of such 
legislation, the Province of Nova Scotia should publish a directive 
embodying the recommendations which we now set out. 

Recommendation 39 

We recommend that the Department of Attorney General of Nova 
Scotia urge the Federal Government to implement amendments to 
the Criminal Code of Canada as follows: 
1. A justice shall not proceed with a criminal prosecution unless 
he is satisfied: 

(a) that the accused has been given a copy of the information 
or indictment reciting the charge or charges against him in that 
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prosecution; and 
(b) that the accused has been advised of his right to disclosure. 

2(1) Without request, the accused is entitled, before being called 
upon to elect the mode of trial or to plead to the charge of an 
indictable offence, whichever comes first, and thereafter: 

to receive a copy of his criminal record; 
to receive a copy of any statement made by him to a person 

in authority and recorded in writing or to inspect such a 
statement if it has been recorded by electronic means; and to 
be informed of the nature and content of any verbal statement 
alleged to have been made by the accused to a person in 
authority and to be supplied with any memoranda in existence 
pertaining thereto; 

to inspect anything that the prosecutor proposes to 
introduce as an exhibit and, where practicable, receive copies 
thereof; 

to receive a copy of any statement made by a person whom 
the prosecutor proposes to call as a witness or anyone who 
may be called as a witness, and recorded in writing or, in the 
absence of a statement, a written summary of the anticipated 
testimony of the proposed witness, or anyone who may be 
called as a witness; 

to receive any other material or information known to the 
Crown and which tends to mitigate or negate the defendant's 
guilt as to the offence charged, or which would tend to reduce 
his punishment therefor, notwithstanding that the Crown does 
not intend to introduce such material or information as 
evidence; 

to inspect the electronic recording of any statement made by 
a person whom the prosecutor proposes to call as a witness; 

to receive a copy of the criminal record of any proposed 
witness; and 

to receive, where not protected from disclosure by the law, 
the name and address of any other person who may have 
information useful to the accused, or other details enabling 
that person to be identified. 

2(2) The disclosure contemplated in subsection (1), paragraphs (d), 
(e) and (h) shall be provided by the Crown and may be limited only 
where, upon an inter partes application by the prosecutor, supported 
by evidence showing a likelihood that such disclosure will endanger 
the life or safety of such person or interfere with the administration 
of justice, a justice having jurisdiction in the matter deems it 
just and proper. 
2(3) Subsection (1) imposes a continuing obligation on the 
prosecutor to disclose the items as above provided. 
2(4) A statement referred to in sub-paragraph (b), (d) or (f) of 
subsection (1) does not include a communication that is governed 
by the "Invasion of Privacy" provisions of the Criminal Code. 
3. Where a justice having jurisdiction in the matter is satisfied 
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that there has not been compliance with the provisions of 
subsections 2(1) and 2(2) above, he shall, at the accused's request, 
adjourn the proceedings until, in his opinion, there has been 
compliance, and he may make such other order as he considers 
appropriate in the circumstances. 

Recommendation 40 

We recommend that no application to limit disclosure be made 
without the prior written approval of the Director of Public 
Prosecutions or a Deputy Attorney General. 

Recommendation 41 

We recommend that until the proposed statutory amendments to the 
Criminal Code are effected, the Attorney General adopt and 
implement as a matter of policy the duties of disclosure reflected in 
the preceding recommendation. 

Recommendation 42 

We recommend that: 
the Solicitor General inform police forces operating within the 

province of the Attorney General's directive on disclosure and 
require compliance with its principles in relations between police 
and prosecutors; 

the Solicitor General ensure that continuing police training 
includes information on the necessity of compliance with disclosure 
policy. 

2.5.14 Plea discussions 

Although the Crown may determine that it is in the public interest 
to proceed with a prosecution, the exercise of Crown discretion can 
still affect its ultimate disposition. Citing various "public interest" 
factors, including the need to have the system operate efficiently and 
to protect witnesses from the trauma of testifying, Crown prosecutors 
often enter into discussions with defence counsel to negotiate a 
disposition of the case. 

Commonly referred to as plea bargaining, the process involves 
discussions or negotiations between the Crown and defence that 
result in the accused entering a guilty plea in exchange for some 
perceived benefit. The benefit may be a conviction on a lesser 
offence, withdrawal of related charges, or what the accused considers 
to be favorable representations by the Crown at sentencing. While 
such plea discussions may result in agreement between Crown and 
defence, their agreement is not binding on the presiding judge who 
should, however, give appropriate weight to the recommendations 
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of counsel. 
The subject of plea discussions and the agreements which result 

from such discussions has generated considerable controversy within 
the legal community and among outside observers. Critics of this 
system argue it depreciates the very values the justice system is 
intended to serve, placing more emphasis on extra-legal factors - the 
negotiating skills of lawyers, the extent to which the police may have 
overcharged an accused, or even crowded dockets - than on the facts 
of the case and the applicable law. Supporters say plea agreements 
provide a cost-effective way of resolving criminal charges, thus 
saving time and expense for all concerned, as well as reducing 
trauma for accused, alleged victims and witnesses. 

Traditionally, Canadian courts of appeal have rejected the notion 
that courts should be involved in plea bargaining. But the courts have 
been forced to recognize its existence. The continued smooth 
functioning of the criminal justice system in Canada depends on a 
high proportion of guilty pleas. Archibald's research, for example, 
suggests that between 20-30 percent of all guilty pleas in Nova 
Scotia result from plea negotiations. 

A system of plea negotiations and agreements is a legitimate, and 
often very sensible, means to resolve criminal cases. However, it is 
essential that the purposes of such a system be understood and that 
safeguards be established to ensure that prosecutorial discretion is 
not used improperly. 

There are, of course, inherent dangers in plea bargaining and these 
must be recognized. One such potential danger is the possibility the 
police will overcharge or lay multiple charges on the assumption 
there will be later bargaining. The best way to reduce this possibility 
is to provide for a policy of full disclosure and early post-charge 
screening. 

The Commission heard evidence concerning plea bargaining in 
connection with the MacLean case. The public perception that the 
result was favorable for the accused highlights the need for any 
negotiations on pleas to be considered only in accordance with 
clearly articulated and consistently applied principles. 

In Nova Scotia the Attorney General has issued a policy directive 
entitled "Negotiations with Defence Counsel Concerning Plea and 
Sentence." (Volume 6, Appendix 18) Although it appears to control 
the exercise of prosecutorial discretion carefully, our research 
indicates that the directive is inadequate. There is no statement in this 
directive of the purpose of plea negotiations, no adequate definition 
of them, no reference to problems of proof and no reference to or 
recognition of public interest factors. As a result, the statement does 
not carefully structure the exercise of prosecutorial discretion in plea 
discussions and agreements. 

What does this matter? First, without clearly defined and 
articulated criteria governing the application of this process, there 
will inevitably be considerable variation across the province. This 
situation will necessarily militate against equality of treatment of 
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accused persons under the law. Secondly, in the absence of well 
defined and publicly known criteria, it is difficult for the public to 
judge the appropriateness and fairness of plea agreements. 

The MacLean case provided an illustration of some of these 
problems. Without commenting on the actual merits of the plea 
agreement reached in the MacLean case, we note that there was no 
detailed criteria against which the MacLean case could be evaluated 
and judged for conformity and consistency. In the absence of such 
criteria the public had no basis to judge the appropriateness of the 
outcome. If public confidence in the system of justice is to be 
maintained, such cases must be resolved on a principled basis in 
accordance with clearly defined and publicly known criteria. We do 
not see fit to recommend that the Attorney General of Nova Scotia 
support efforts to ensure that the process of plea discussion and plea 
agreement be made the subject of statutory regulation and control in 
the Criminal Code. We prefer a degree of flexibility rather than the 
rigidity of statutory regulation. 

Recommendation 43 

We recommend that the existing policy directive on plea discussions 
and plea agreements be revised to clearly set out the basis for the 
exercise of discretion by Crown prosecutors in this area, and that 
such directive in particular set out the governing principles of 
openness, voluntariness, accuracy, appropriateness and equality. 

2.5.15 Other research findings 

The Commission's research on the conduct of prosecutions and the 
organization of the prosecutorial service covers a number of areas 
which go beyond the primary focus of the Commission. But we 
commend the results of that research effort (Volume 6 of this Report) 
to the Department of Attorney General for consideration, with the 
following specific additional comments. 

2.5.1 6 Summaries to Trial Judges 

These documents are a legacy from the days of the now abolished 
grand jury proceedings. The presiding judge would use the summary 
prepared by the Crown prosecutor to outline the nature of the 
Crown's case prior to the grand jury foreman taking over the 
proceedings in the jury room. Although the grand jury procedure 
itself has been abolished in all Canadian jurisdictions, Nova Scotia 
remains the only province where these summaries to trial judges are 
prepared. Indeed, in the Marshall case, such a summary of facts was 
provided by the prosecutor to the trial judge prior to trial. 

Current practice in Nova Scotia is that a summary is provided by 
the prosecutor to the trial judge and defence counsel in a jury case at 

246 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



least 14 days before trial. This summary includes a recitation of the 
facts, the applicable law related to those facts and an indication of 
any voir dires that in the opinion of the prosecutor will be required. 
In addition, the prosecutor sends a copy of the preliminary inquiry 
transcript and the indictment. 

We are concerned that the provision of this material to the trial 
judge may be prejudicial to the accused. We can think of no reason, 
for example, why the trial judge should be able to read the transcript 
of the preliminary inquiry, which after all is not even evidence in the 
proceeding before him. However, the trial judge may be given pre-
trial reports and statements of undisputed facts which have been 
approved by both Crown and defence counsel. 

Recommendation 44 

We recommend the abolition of summaries to trial judges and the 
abolition of the practice of providing trial judges with copies of 
preliminary inquiry transcripts. 

  

2.5.17 Regional prosecuting officers and middle management 

Under the current structure of the prosecution service in Nova 
Scotia the prosecuting officers for each of the counties in Nova 
Scotia report to a Director (Prosecutions). There are also one or more 
assistant prosecuting officers appointed in each county and they in 
turn report to the prosecuting officer for their respective county. As 
well, there are a number of cross-appointments from one county to 
another so that each prosecutor may be appointed to more than one 
position within the three administrative regions of the province. 

Our primary concern with these structural arrangements is the 
absence of any effective middle-level management. As Professor 
Archibald has noted: 

There is no effective scheme or regional hierarchical control with delegated authority 
whereby all county Prosecuting Officers report to a chief Prosecuting Officer for the 
region who then reports to the Director (Prosecutions). When every one of the 16 
county Prosecuting Officers feels that he (there is no she) has direct access to the 
Director (Prosecutions) and/or the Director (Criminal), it is not surprising that there are 
problems of administrative congestion. One might expect bottle-necks in 
communication with those 'up-the-line on the one hand, and a monopolization of 
Departmental Directors' time in the grinding detail of individual prosecutions, leaving 
little time for policy formulation and effective over-all management. 

Volume 6, Page 22 

 

  

   

Testimony from the Director (Prosecutions) confirms the correctness 
of Professor Archibald's observation. 

Under these circumstances, senior management becomes 
inundated with issues and detail that should be dealt with by middle-
level management. As a consequence, senior management is not in a 
position to provide the broad leadership and policy guidance 
expected of the most senior officers of the Department. 
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Recommendation 45 

We recommend that a system of chief prosecuting officers for each 
region be adopted in order to create an effective middle level of 
management in Nova Scotia's prosecution service. 

2.5.18 Research facilities 

We are also concerned about the quality and variable nature of 
research facilities available to Crown prosecutors across the 
province. We commend to the attention of the Department of 
Attorney General Professor Archibald's conclusions on this subject: 

By modern standards of criminal law research, the research tools and facilities provided 
to most prosecutors in Nova Scotia are appallingly primitive. It seems equally shocking 
that most prosecutors surveyed seem unaware of this. Dramatic action should be taken 
on this front, since the quality of criminal justice in the province depends in large 
measure on the quality of legal argument which is presented to the courts. Traditional 
research tools, by which is meant statutes, case reports, digests and text books must be 
readily available to all Crown prosecutors. In addition, it is essential for the Department 
of Attorney General, perhaps in conjunction with the provincial Legal Aid 
Commission, to explore the possible establishment of a central, computerized legal 
research facility. The Research Facility of the Ontario Legal Aid Plan provides a useful 
model for possible emulation in this regard. Advocates of the Ontario Legal Aid Plan 
system argue that specialized computer researchers are able to improve the efficiency 
and reduce the cost of legal research. Law students across the country are currently 
being trained in the use of computerized legal data bases, so that the creation of such a 
system may be a practical and cost effective means by which to bring the Nova Scotia 
prosecutor's research capability into the 20th century sometime before its end. 

2.5.19 Personnel management 

We have already referred to the absence of an effective middle 
level of management within the departmental administrative 
structure. There is also a related problem of whether senior 
management of the Department is effectively utilizing the human 
resources of the prosecution service in developing policy. The 
current system of an annual meeting does not appear to be a 
sufficient or adequate mechanism to provide meaningful input by 
line prosecutors in the development of departmental policy. There is 
no Crown prosecutors' association in Nova Scotia, although recently 
the "Nova Scotia Government Lawyers' Association" was 
established. The effectiveness of this organization in communicating 
prosecutors' concerns on a broad range of issues remains to be seen. 

One such issue which is of concern to us and requires the attention 
of the Department is evaluation. Ostensibly, the individual 
performance of a prosecutor is evaluated by means of the Provincial 
Government's performance appraisal system. However, Professor 
Archibald says that: 

Volume 6, Page 34 
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Volume 6, Page 37 ...all Departmental officials interviewed were of the opinion that this system is not 
properly adapted for the evaluation of Prosecuting Officers. ....The absence of an 
adequate system of evaluation is of considerable concern to many of the respondents to 
the Crown Survey.... Among those who expressed concern about the absence of an 
adequate means for evaluation there was a strong sentiment that merit was not being 
rewarded. 

 

Clearly, evaluation affects job satisfaction, morale, and ultimately the 
quality of the performance of the Crown prosecution service. 

2.6 
Police and Policing 

While all parts of the criminal justice system were implicated in 
the miscarriage of justice done to Donald Marshall, Jr., the role of the 
police was central throughout. 

If it had not been for the inadequate and unacceptable initial 
investigation by the Sydney City Police Department in 1971, for 
example, Marshall would never even have been charged. If it had not 
been for the incompetent reinvestigation of the original incident by 
the RCMP in 1971, Marshall would have been freed within a few 
months of his conviction. 

On the other hand, of course, if it had not been for the RCMP's 
1982 reinvestigation of the case following the preliminary work of 
Steve Aronson, Marshall's innocence might never have been 
established. But ironically, even that investigation raised questions 
about policing - about the relationship of police to other authorities 
in the criminal justice system and about the appropriate exercise of 
police initiative in conducting investigations and laying charges. 

When we turned our attention to an examination of how the 
criminal justice system handled other cases involving high profile 
individuals, such as Roland Thornhill and Billy Joe MacLean, we 
were again confronted with serious questions concerning the role of 
the police in these investigations. 

Clearly, the police play a pivotal role in the criminal justice 
system. That is partly because the police are the first - and usually 
only - contact most citizens have with the criminal justice system, so 
their perception of the system is shaped largely by their individual 
interactions and experiences with the police. The police are, in effect, 
the first and main keepers of the integrity and fairness of the criminal 
justice system. In a democratic, multicultural society committed to 
individual rights and civil liberties, and organized on the premise of 
equality of opportunity, the police have a profound and taxing 
responsibility to balance individual rights with society's need for 
security. 

Nova Scotians expect much of their police forces. Recent research, 
as well as work done for other Royal Commissions, indicates the 
public wants its police forces to exercise a wide mandate, to respond 
- and quickly - to calls for service, to solve crimes and be tough on 
criminals. At the same time - and equally important - Nova Scotians 
expect these functions to be carried out in an ethical way, with 
respect for the rights of the innocent, the accused and the victims. 
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The police must be sensitive to racial, social and ethnic diversity, 
even-handed, principled and competent. If they fail to meet any of 
those expectations, of course, the criminal justice system may be 
brought into disrepute among the people it serves. 

Another reason why proper policing is so important is because 
shortcomings in a police investigation - the point where the justice 
process usually starts - may not be caught or corrected later in the 
process. 

In part, this is because of what sociologists like to call the 
"presumption of administrative regularity". What that means, quite 
simply, is that everyone assumes everyone else is doing his or her job 
properly. Such a presumption is basic to the everyday operation of all 
complex social systems, including the criminal justice system. 
Police, other police forces, prosecutors, judges and even defence 
counsel must collaborate and cooperate if the system is to function 
effectively and efficiently. To do that, they routinely give the benefit 
of the doubt to the people they work with. While there is nothing 
sinister about this, it can lead to serious injustices if flawed police 
actions, for example, are overlooked because everyone else simply 
assumes the police have done their job properly. 

Those who suffer most as a result of this presumption of 
administrative regularity are the powerless, the young and the 
vulnerable, and members of minority groups with different values 
and understandings. They are not well represented in the criminal 
justice system, and generally do not have the clout that the well-off 
and those with "contacts" and "credibility" do to force the system's 
normal checks and balances to operate as they should. 

To get a clearer sense of that, we need only compare the handling 
of the Marshall and Thornhill/MacLean matters. In the Marshall 
case, the RCMP "botched" its 1971 reinvestigation because the 
investigating officer presumed the Sydney City Police officers did 
their jobs properly. Would he have tested that faith more carefully if 
the accused was of high social standing and influence? In the 
Thornhill and MacLean investigations, the police hesitated to pursue 
an investigation without approval from higher authorities. Would 
they have worried about getting such authorization if the subject of 
the investigation was an Indian? 

The wrongful prosecution of Donald Marshall, Jr. occurred 
because police actions were inadequate, incompetent and 
unprofessional. But why were they? Was it simply because the 
officers themselves were biased against Indians, or Blacks, or young 
people they considered troublemakers? Or was it because the officers 
involved were not adequately trained, either in proper investigative 
techniques or in how to deal with racial minorities? 

While we have concluded that the police investigation was 
influenced, in part, by the fact that Marshall was a Native, we have 
also found that the flaws in the investigation went well beyond that 
to inadequate training and deficiencies in the organizational structure 
of the force. Our analyses and recommendations in this section will 
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focus on those broader questions of organization and training. To 
assist us in reviewing the role of the police in the criminal justice 
system, the Commission requested that a comprehensive study be 
undertaken. This study - "Public Policing in Nova Scotia" - was 
conducted by Professors Richard Apostle and Philip Stenning, and 
appears as Volume 2 of this Report. Much of the following 
discussion is based on the results of the study, but the reader is 
directed to Volume 2 for a more detailed consideration of the issues. 

2.6.1 Changes since 1971 

Much has happened in terms of policing in Nova Scotia in the 18 
years since the initial Marshall investigation - ranging from changes 
in the system of policing itself to broader legislative changes, such as 
the Young Offenders Act, the Canadian Charter of Rights and 
Freedoms, and bail reform, which have all had an impact on the 
policing environment - and we have taken into account these changes 
in coming to our recommendations. 

Both police recruitment and training practices, for example, have 
been dramatically improved. Today, anyone hired by a municipal 
police department in Nova Scotia must have a minimum grade 12 
education and specialized training at a recognized police academy or 
five years training with another police force. In 1988, the Provincial 
Government proclaimed the 1985 amendments to the Police Act, 
which not only established these more demanding recruitment 
policies, but also required serving officers to continuously upgrade 
their skills through in-service training courses and programs. 

Such training, which was difficult for municipal police 
departments to require or obtain at the time of the original Marshall 
investigation, is now available through a variety of sources. The 
Atlantic Police Academy in Charlottetown provides both basic cadet 
training and in-service upgrading for serving police officers. The 
Canadian Police College, which had been providing special technical 
training courses for Canadian police forces since the 1930s, 
expanded its mandate for in-service courses during the 1970s. Since 
then, senior officers in all municipal police forces with 15 or more 
members have taken management courses offered by the Canadian 
Police College. 

There have been changes in police management as well. The most 
significant of these changes occurred in 1976 when the Province 
established the Nova Scotia Police Commission to provide direction 
and leadership for the province's municipal police departments. 
Today, the Police Commission is involved in the promotion process 
in many police departments, as well as assisting with the hiring of 
everyone from recruits to chiefs in smaller departments. 

To illustrate the extent of the changes that have occurred in police 
training and management in Nova Scotia since 1971, one need only 
look at the Sydney City Police Department itself. Although its 
membership has only grown by about 15 percent since 1971, 
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virtually all the new officers hired in recent years have been 
graduates of the Atlantic Police Academy. The procedures under 
which they are now promoted were developed in cooperation with 
the Nova Scotia Police Commission. At the management level, the 
Department has also become far more sophisticated: it has 
established a new records and identification system to assist in 
investigations and the Department itself is now run on team 
management principles. 

The 1985 amendments to the Police Act referred to earlier also 
require municipalities which have their own police force to establish 
a Board of Police Commissioners, and further, established a 
provincial Police Review Board to improve the handling of citizen 
complaints about the police. Finally, in 1988, the Nova Scotia 
Government established the Department of the Solicitor General to 
assume responsibility for policing and corrections in the province. 

2.6.2 Policing in Nova Scotia 

The result of all of these developments is a relatively decentralized 
system in which municipalities are free to manage their day-to-day 
policing operations while the Provincial Government provides 
limited leadership and direction on overall policing concerns. The 
RCMP operates largely independently of both levels of governing 
authority in the province. 

Under the current system, municipalities in Nova Scotia can 
choose to operate their own police forces, or they can contract for the 
services of the RCMP. They can do this directly or by making 
arrangements with the Provincial Government under the Police Act 
for the RCMP to provide "extended service", which is an extension 
of the provincial policing service to the municipality in question. 

Most municipalities have opted to provide their own police forces. 
Currently, 26 municipalities operate their own departments, which 
range in size from forces of just three officers up to 263. Ten 
municipalities contract for RCMP policing services and six have 
agreements that provide for RCMP extended service. 

The RCMP also provides policing in rural areas and for 
communities of fewer than 1,500 people. More than 600 officers out 
of the RCMP's provincial complement of 921 are involved in 
providing these provincial policing services, while only 61 are 
involved in providing municipal policing services. Because the 
RCMP has a special mandate to investigate murders and attempted 
murders in all except certain urban centres in the province and 
because it provides - usually without charge - identification and other 
services to municipal police departments, the RCMP has assumed an 
even more central role in policing in Nova Scotia. 

The RCMP is officially responsible to the Provincial Government 
under the Police Act and the Provincial Policing Agreement. In the 
municipal policing agreement the RCMP retains a significant degree 
of control, while at the same time the Police Act entrusts the 

252 THE ROYAL COMMISSION ON THE DONALD MARSHALL, JR., PROSECUTION 



municipality with the responsibility for the maintenance of law and 
order. Leaving aside the difficulties that could arise in a discussion of 
the legal status of policing agreements made under the Police Act, it 
is apparent that on a day-to-day basis, the RCMP has traditionally 
operated relatively autonomously in its relations with governing 
authorities in Nova Scotia. This aura of independence has been 
enhanced because it is the police force that is usually asked to 
conduct reinvestigations of previous criminal investigations or to 
investigate the operations of municipal police forces. 

The Royal Commission's researchers examined how Nova 
Scotia's policing system operates and considered whether it is 
appropriate in the context of the number of possible approaches to 
organizing policing services at a provincial level. At one end of the 
spectrum they looked at a centralized model, with a single, central 
authority exercising total control over the entire policing effort. At 
the other, they considered a decentralized model, with control resting 
entirely in the hands of local communities. Those who favor the 
centralized approach argue that it provides for the development of 
more consistent standards of policing across a province. Those who 
favor the decentralized approach believe it provides for greater 
community input, collaboration and control in the policing effort. 
Nova Scotia has opted for a decentralized system. 

After examining the way in which this decentralized system has 
operated over the years and noting "the overall preference [in Nova 
Scotia] for local autonomy, variety and choice rather than central 
direction," the Commission's researchers concluded no radical 
changes to the system itself are required. "We do not think that there 
is presently a need for, and we do not recommend, any fundamental 
changes in the overall structure of the present policing system in the 
province," the researchers wrote. "We think it has served Nova 
Scotia quite well in recent years, and may be expected to do so for 
some time to come." (Volume 2, Page 135) 

What is needed, the researchers argued, are more resources and 
more effective leadership to make the existing Nova Scotia police 
structure work better for all its citizens. We agree with those 
conclusions and believe that the Provincial Government must use its 
existing mandate to provide more effective leadership and direction 
with regard to policing policy. 

Until recently, there has been little evidence of a significant active 
provincial direction of day-to-day policing in Nova Scotia. The 
mandate and possibilities were there, but the provincial role was, as 
described by a senior official in the Department of Attorney General, 
one of "benign neglect". Municipalities were afforded significant 
local choice and control, and this has been fully exercised. The 
Department of Attorney General left municipal policing to the 
municipalities, and involved itself in policy-making with respect to 
the RCMP's activities, generally only in response to specific issues 
that arose from time to time. The Nova Scotia Police Commission 
was viewed as a means to assist municipalities in fulfilling their 
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policing responsibilities rather than as a resource to influence policy 
at the provincial level. This narrow view of the role of the Police 
Commission no doubt contributed to the failure of a number of 
initiatives undertaken by that Commission and to the erosion of the 
resources available to it. The reader is directed to Volume 2 for a 
detailed chronicling of the thwarted efforts of the Police 
Commission. 

Now that Nova Scotia has established a Solicitor General's 
Department and the 1985 revisions to the Police Act have come into 
force, the Province has assumed a larger mandate and responsibility 
for policing. At the provincial level, the Solicitor General, the 
Attorney General, the Nova Scotia Police Commission and the Police 
Review Board all play a role in policing. As is detailed in the 
research study, the Nova Scotia Police Commission has not been 
provided with sufficient resources to do its job. The current 
Chairman occupies the position on a part time basis, and since 1982, 
the position of Executive Director has remained vacant. In practice, 
much of the Police Commission's time has been spent in undertaking 
investigations into public complaints and disciplinary matters, and in 
making requested assessments of various municipal police forces. 
Other activities have included participation in promotion routines, 
initiatives in standardizing equipment and record systems, the 
development of training programs, and the licensing of private 
security agencies and investigators. 

The Police Commission has contributed significantly to the 
development of policing in Nova Scotia. However, major initiatives 
have not been responded to by the Provincial Government. For 
example, the "Standard Municipal Police Training Plan" was 
submitted to Government in 1979. The research study outlines the 
sorry course that this submission took until 1986 when consideration 
of the proposed plan apparently just withered and died. Such 
unresponsiveness leads to demoralized staff with little, if any, 
incentive to contribute further. 

The position of the Police Commission with respect to police 
services provided by the RCMP has been that these services do not 
fall within their mandate. This policy no doubt reflected the view of 
a senior official in the Department of Attorney General on the 
constitutional difficulties in asserting any provincial supervisory 
jurisdiction over the federal police force. However well-reasoned this 
"hands-off approach" may have been, it has meant that the Police 
Commission has been unable to consider and assess policing 
throughout the whole province, and has no organized knowledge of 
public complaints against RCMP officers or the quality of police 
services provided to contracting municipalities. 

The uncertainty surrounding the Police Commission's ambit of 
responsibility has been compounded by the recent creation of the 
Solicitor General's Department. This Department was created 
extremely quickly, with little, if any, thought having been given to a 
clear breakdown of responsibilties between it and the Department of 
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Attorney General. As is stated in the research study: 

...it was made clear to us that no substantial planning with respect to the new 
Department and its responsibilities, and no serious consideration of the implications of 
this decision for the role of the Attorney General and his Department for policing in the 
province had occurred before the decision was announced. As a result, there appears to 
be no documentation or planning on the basis of which a realistic assessment can be 
made of the likely impact the establishment of this new office and Department will 
have for the fulfillment of the Province's responsibilities with respect to policing in the 
future. 

It is clear that the intention is for the Solicitor General's 
Department to assume the overall responsibility for provincial 
policing and correctional matters. Since the Department is still being 
formed, it is too soon to comment on the manner in which it is 
carrying out its responsibilties. However, if policing is to be afforded 
its appropriate priority, the Department must reflect this in its staffing 
and structures, and the role of the Nova Scotia Police Commission 
should be recognized and supported. 

The research study sets out a number of areas in which the Police 
Commission can and should be more active. Of particular concern to 
us are the assessments of municipal police departments and liaison 
between the Commission and the municipalities themselves and the 
municipal boards of police commissioners. At present the Police Act 
provides that the Commission may assess the "adequacy, efficiency 
and effectiveness of police services in the municipality". By the end 
of 1986, 15 out of 26 municipal police departments had requested 
such assessments. In our view, the public value of quality police 
services is such that periodic assessment or accreditation by an 
independent body such as the Police Commission should be 
mandatory. 

Liaison between the Police Commission and the municipalities 
and the Department of Municipal Affairs is important if a rational 
basis for the funding of police services is to be developed. At 
present, municipalities receive unconditional grants from the 
Province. The municipalities are free to use these grants for whatever 
purposes they see fit, and accordingly, a grant may or may not be 
used to contribute to policing costs. There is virtually no direct 
provincial assistance for policing. The funding of municipal police 
services is, not surprisingly, a source of dissatisfaction among many 
municipalities. The different methods through which policing can be 
obtained, and the perceived inequities which result when larger 
centres in effect must police a higher population than that on which 
their grant is based, suggests clearly that a more rational basis for 
funding police services is needed. 

At the municipal level itself, we believe there is a need for more 
active management, and for greater openness by and between boards 
of police commissioners. One way to strengthen the management of 
policing from the point of view of resources, quality control and 
community input would be to have regular annual meetings of local 
police commission boards held under the auspices of the Police 
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Commission. This structure would provide a forum for exchange of 
experience and ideas and facilitate long-term planning and finding 
solutions to common problems. Regular meetings of the chairs of 
municipal police department boards should also lead to more direct 
collaboration among municipal police departments. 

We believe policing matters should also play a more prominent 
role in the deliberations of the Union of Nova Scotia Municipalities. 
This would help ensure that municipalities would be active policing 
policy-makers and that the significance of municipalities in the Nova 
Scotian policing system would not be dwarfed by the more expansive 
role the Province will be assuming. 

One special concern in the overall municipal and provincial 
policing partnership concerns the relationship of both levels of 
government to RCMP policing in the province. Lack of 
accountability of the RCMP to provincial and municipal authorities 
has led elsewhere to calls for a provincial police force. Both 
municipal authorities and the Province must become more forceful 
about defining the relationship. At our peer review workshop to 
discuss the police research (see Volume 2, Appendix I), RCMP 
officials from Ottawa invited such input: "Let the Province develop a 
plan and we'll respond." The Province should take up that challenge. 

Most municipal policing authorities have accepted - and the rest 
should be encouraged to do so - the guidelines on the role of such 
boards suggested by the Nova Scotia Police Commission in 1982. 
Those guidelines state that while the local board established by the 
municipality may set policy, day-to-day operations should remain 
under the control of the Chief of Police; that the Chief and his 
subordinates are sworn servants of the Crown, not of the governing 
authority; and that, while the governing authority must refrain from 
interfering with criminal or quasi-criminal charges or enforcement of 
particular statutes, it can and should offer advice to the Chief 
concerning enforcement priorities so that they will "reflect 
community needs" (Police Commission, 1982, p. 10). 

Recommendation 46 

We recommend that the Police Commission be provided with 
sufficient resources to enable it to fulfill properly the leadership, 
training, information and assessment roles that constitute its 
mandate. Such resources should include funding for: 

restoring the position of Chairman of the Police Commission to 
a full time position; 

the appointment of four part time Commissioners who are 
broadly representative of community and public interest in policing; 

the appointment of an experienced Executive Director whose 
responsibilities will include Research, Information and Statistics; 
Training and Personnel Development; Advisory Services; and 
Security. 
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Recommendation 47 

We recommend that the Police Commission conduct regular 
assessments of the operations of each municipal police department 
in accordance with the provisions of the Police Act. 

Recommendation 48 

We recommend that the Solicitor General require the RCMP to 
provide information concerning RCMP operations in the province to 
the Police Commission on an ongoing basis so the Commission can 
develop and plan rational policing policy and an adequate police 
information system in the province. 

Recommendation 49 

We recommend that the Police Commission develop and maintain 
close liaison with officials in the Department of Municipal Affairs 
and the Executive of the Union of Nova Scotia Municipalities with a 
view to developing a more rational basis for provincial financial 
assistance for municipal policing services. 

Recommendation 50 

We recommend that the Police Commission not be absorbed into the 
mainline structure of the Solicitor General's Department to keep it 
relatively independent of political considerations and to better 
reflect the municipal-provincial partnership that characterizes the 
Nova Scotia organization of policing services. 

Recommendation 51 

We recommend the establishment within the Solicitor General's 
Department of an Executive Director (Policing) to reflect its 
increasing role in policing in the province. 

Recommendation 52 

We recommend that a regular annual meeting be held by the Police 
Commission with the chairs of all Nova Scotia boards of police 
commissioners. The purpose would be to provide a forum for 
information exchange, program development and possible 
collaboration among municipal police departments in various 
matters, from equipment to crime prevention. 
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2.6.3 Police Review Board 

The 1985 amendments to the Police Act created a new Police 
Review Board to hear and determine public complaints and review 
matters of internal discipline against police officers. These 
amendments largely followed the recommendations of Judge Nathan 
Green in his 1981 report on the Police Act. Whether or not this new 
Board will be effective will depend on the ability of its members to 
be and be seen to be independent of both Government and the police 
community. This independence should be fostered by a clear 
separation between the Board and the Nova Scotia Police 
Commission. We understand that the Chairman of the Police 
Commission is to be the Registrar of the Board, the investigative 
branch of the Commission will conduct investigations for the Board, 
and the budget of the Board will be part of that Commission. While 
we have commented earlier on the desirability of the independence 
of the Commission itself, we believe that linking the Police Review 
Board to the Police Commission in the manner proposed will lessen 
the confidence of the public and the police in the Board. When 
dealing with individual complaints and the rights of individual police 
officers, it is essential that the adjudicative body not be perceived as 
being aligned with one side or the other. Even though the Police 
Commission may itself be independent, it is inevitable that it will be 
viewed as being management or police oriented, and hence neither a 
private complainant nor a disciplined officer may feel that he or she 
has been treated impartially. We believe that in its essential aspects 
the Police Review Board should be separate from and independent of 
the Nova Scotia Police Commission. 

Recommendation 53 

We recommend that the Chairman of the Nova Scotia Police 
Commission not act as the Registrar of the Police Review Board, 
and that the Nova Scotia Police Commission not provide 
investigative services to the Police Review Board. 

2.6.4 Working relationship between local boards and police forces 

In 1982, the Nova Scotia Police Commission published guidelines 
setting out the proper role and responsibility of a local board of 
police commissioners. Those guidelines state that while the local 
board established by the municipality may set policy, the day-to-day 
operations should remain under the control of the Chief of Police; 
that the Chief and his subordinates are sworn servants of the Crown, 
not of the governing authority; and that, while the governing 
authority must refrain from interfering with criminal or quasi-
criminal charges or enforcement of particular statutes, it can and 
should offer advice to the Chief concerning enforcement priorities, 
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so that they will "reflect community needs" (Police Commission, 
1982 at p. 10). Most municipal policing authorities have accepted 
these guidelines. However, given the dominance of municipal police 
governing authorities by elected politicians, there is, we believe, a 
need for clear legislative prohibitions against personal interference in 
the running of police forces by individual councillors or other 
officials. Police chiefs should only receive directions or instructions 
which emanate from their governing authorities acting in their 
corporate capacity; police officers should only receive directions and 
instructions from their senior officers. 

Recommendation 54 

We recommend that the Police Act he amended to make it clear that 
it is unlawful for anyone other than a police officer of the same 
force to issue any order, direction or instruction to any member of a 
police force relative to his/her duties as a member of the force, 
except when communicating a decision of the Prre's lawful 
governing authority, and that a governing authority shall only issue 
such order, direction or instruction to the Chief or someone who is 
acting in his or her stead. 

2.6.5 Relationships with visible minorities 

One reason Donald Marshall, Jr. was wrongfully prosecuted in 
1971 is because of the antipathy, lack of trust and lack of meaningful 
communication that existed between the police and members of the 
Native and Black communities. Their negative assumptions and 
expectations about one another clearly shaped the way events 
subsequently unfolded. 

In the 18 years since, the adoption of the Canadian Charter of 
Rights and Freedoms, the establishment of such government-
appointed and funded monitoring agencies as the Nova Scotia 
Human Rights Commission, and significant improvements in police 
training itself have all provided increased protections from 
discrimination against minorities in the criminal justice system. We 
hasten to add, as clearly pointed out in the research study, that an 
exercise of police power against any particular social category which 
varies from its representation in the population, does not necessarily 
of itself imply a negative attitude against such a group. There are a 
number of complex sociological factors involved, and it is simplistic 
to conclude that this proportional use of police authority is a direct 
result of discrimination by police. 

Research carried out for this Commission, however, indicates 
Nova Scotians - and not just Black and Native Nova Scotians - still 
believe Blacks and Natives are not treated fairly by the police. 

There are good reasons for this perception. There are only 11 
Blacks and one Native on Nova Scotia municipal police forces, and 
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there are no Blacks and only one Native in the RCMP in Nova 
Scotia. (Volume 2, Page 103) 

While there will probably never be a large number of minority 
group members on local police forces simply because of their small 
numbers in the larger society, we believe there must be a serious 
effort to encourage more members of visible minorities to become 
police officers. It is simply unacceptable for police force managers to 
suggest qualified minority members are not interested in applying. 
Surely, it is the job of management to develop effective recruitment 
programs. 

There are a number of ways to accomplish this goal - affirmative 
action programs to hire and promote minorities; "fast-tracking" or 
accelerated promotions to assist members of certain disadvantaged 
groups advance through the ranks more quickly; and lateral entry, 
which is the practice of hiring new police officers at a rank between 
the usual entry level police constable position and chief. 

For many reasons, including the implications such policies may 
have on police organization, we believe an affirmative action 
program is the most logical and practical step to quickly increase the 
numbers of minority group members on municipal police forces. 

Recommendation 55 

We recommend that the recruitment of visible minority group 
members be actively encouraged by both police and governing 
authorities. Both the RCMP and municipal police departments in 
the province should establish specific recruitment targets which 
reflect the distribution of the visible minority groups in the 
population. 

Recommendation 56 

We recommend that particular attention be given to using outreach 
recruitment methods (for example, having visible minority officers 
involved in recruitment; building up contact with minority 
communities to facilitate recruitment). The guidelines prepared by 
the Greater Toronto Region Working Group on Policing in 
Multicultural, Multiracial Urban Groups on the recruitment and 
selection of visible minority police officers should be circulated to 
all relevant police organizations in the province. 

Recommendation 57 

We recommend that action be taken to get members of visible 
minorities into police management positions. 
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Regardless of the success of such programs, of course, most police 
officers will continue to be White. They must be aware of and 
sensitive to minority group concerns. But too few police managers 
yet recognize that police officers require training in dealing with 
minority communities. For instance, despite what happened in the 
Marshall case, and despite the presence of the Membertou Reserve 
and a significant number of Blacks within its jurisdiction, the Sydney 
City Police Department has never sent a single officer to the Atlantic 
Police Academy's race relations and multiculturalism course. 
(Transcript, Page 14276) Although there may be understandable 
reasons for this - with scarce resources available, municipal police 
departments may opt to take advantage of other in-service courses - 
there seems to be limited awareness among municipal police 
departments generally that there is a problem in dealing with racial 
minorities and a correspondingly weak commitment to resolve it. 
Unfortunately, that also appears to be true for the local police boards 
that oversee municipal police departments, and for the Nova Scotia 
Police Commission as well. 

Because the small proportion of Natives and Blacks in the Nova 
Scotia population makes it doubtful there will ever be a "critical 
mass" of such minorities in any one police department to act as a 
potent advocacy force for change, we believe emphasis should be on 
the education, basic training and regular in-service training of all 
police officers. 

Very little, if any, such education and training pertinent to race or 
ethnic considerations now occurs in police departments in Nova 
Scotia. The Atlantic Police Academy, for example, has modified its 
cadet curriculum, steadily enlarging its coverage of human relations 
materials and developing some interesting initiatives to improve 
communication between police and visible minorities. (Volume 2, 
Page 108) But the Director of the Academy told a Royal 
Commission forum that while race relations and multiculturalism 
courses are "on the books" at the Academy, they have seldom - if 
ever - been taught as part of the in-service program for police 
officers. The reason: few officers sign up for them. Even in the basic 
Atlantic Police Academy curriculum, little time is set aside for 
consideration of such topics. 

The task of educating and training police in multiculturalism or 
racial and ethnic awareness and sensitivity cannot be taken on half-
heartedly. Several experts invited to the special forums suggested 
that if it is only minimal and not encouraged by a real commitment 
from municipal police departments and the Police Commission, such 
training may worsen rather than improve the situation. 

But because education and training are not a panacea, and because 
minority concerns may not be well expressed within police 
departments because of the small numbers of minority group 
members, we believe there must be other ways for minorities to have 
input into police departments and policing policies. This may be at 
the level of police advisory boards - the Halifax Police Department 
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has set up community advisory boards in each of its three policing 
zones, for example - and/or the Nova Scotia Police Commission or 
similar body. The reason for this recommendation, quite simply, is 
that we believe there is a great need for police departments and 
visible minority groups to have more regular, everyday contact in 
order to develop a better mutual understanding. 

Recommendation 58 

We recommend that the Nova Scotia Police Commission take a 
strong leadership role in police/visible minority relations by 
providing useful materials to departments (comparable in quality to 
those now made available to its officers by the RCMP), arranging 
imaginative in-service training in conjunction with the Atlantic 
Police Academy or similar bodies, and assisting departments in the 
setting up of race relations liaison officers  or committees. 

Recommendation 59 

We recommend that, together with the Nova Scotia Police 
Commission, municipal police departments and local hoards of 
police commissioners develop imaginative outreach programs and 
liaison roles in order to provide visible minorities with greater 
access to and more positive interaction with the police. 

Recommendation 60 

We recommend that municipal police departments adopt as an 
objective the eradication in police departments of racial slurs and 
stereotyping, and in pursuit of this objective promulgate official 
policies and guidelines on stereotyping similar to those currently 
employed by the RCMP (RCMP Administration Manual 111.9) or 
the Metropolitan Toronto Police Force (standing order number 24). 

Recommendation 61 

We recommend that special attention be given to more intensive 
training for cadets whose first assignment will be in areas of high 
visible minority concentration. In addition, detachments and 
municipal police departments located in areas of high visible 
minority concentration should allocate proportionally more of their 
resources to multicultural and race relations training. The Police 
Commission should monitor detachment and municipal police 
department performance in this area. 
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Recommendation 62 

We recommend that education and sensitivity training with respect 
to visible minorities be more pronounced in the cadet training 
curriculum and should be a component of regular in-service 
training. 

Recommendation 63 

We recommend that the Atlantic Police Academy be encouraged to 
continue to develop in-service programs and imaginative 
experimental initiatives for police/visible minority interaction. 

2.6.6 Police training and promotion practices 

Police officers in Sydney in 1971 were poorly trained. Promotion 
was based more on seniority and informal considerations than on 
explicit promotion routines and merit criteria. 

Many of the inadequacies of their 1971 police investigation, 
including their failure to secure the crime scene, to seek out 
witnesses, to take statements and to collect such potentially 
important pieces of evidence as the victim's clothing can all be 
attributed, at least in part, to these poor training and promotion 
practices. 

Chief Richard Walsh noted at our hearings that a Sydney Police 
Department recruit in those days was basically given a flashlight and 
a set of handcuffs and sent on his way, learning the job by 
association with more senior constables and by trial and error. The 
police department had no investigative manuals detailing appropriate 
behavior, no clear promotion guidelines and paid no attention to in-
service training. 

Certainly the Sydney police were not unique among Nova Scotia 
municipal police departments at that time. But our research has 
established that the current situation in Sydney - as well as more 
generally in municipalities across the province - is significantly 
better now. (See Volume 2, Page 7) 

The recruitment process and training has improved significantly. 
The recently proclaimed amendments to the Police Act set out more 
stringent criteria for hiring officers, requiring either cadet training 
through the Atlantic Police Academy, equivalent "certified" training, 
or five years experience with another police force. Our research 
indicates that the quality of cadet training at the Atlantic Police 
Academy - including curriculum, length of training, staff and field 
training - compares adequately with that provided in the RCMP. 
(Thirty-five of the Sydney Police Department's current members, in 
fact, are Atlantic Police Academy graduates.) 
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Officers from municipal police departments have also significantly 
narrowed the gap between themselves and RCMP officers in terms of 
the number of in-service courses taken. 

Finally, promotions in Nova Scotia municipal police departments 
also appear to be more merit-based and open to formal competition. 
Larger departments now have detailed promotion routines. In the 
case of small departments, the Nova Scotia Police Commission has 
prepared promotion routines and increasingly supervises their 
implementation. Indeed, the Police Commission has become 
involved in the selection of recruits and even chiefs, especially in 
smaller municipalities. However, no evaluation has yet been done to 
find out the extent to which municipal police departments have 
actually adopted the more effective and merit-based promotion 
procedures. Promotion criteria and practices should be reviewed so 
that citizens can be assured that the most qualified and suited are in 
fact promoted. 

Even where such guidelines are used, however, little training and 
job preparation is provided for newly promoted officers as part of 
their promotion. This is significant since developing good 
management practices is clearly as important as having qualified 
personnel and merit-based "routines". The credentials and quality of 
the management of departments themselves must be assessed 
regularly. 

We note that the recently established provincial Solicitor General's 
Department has struck task forces to examine the value and cost of 
the training offered by the Atlantic Police Academy, and to consider 
the training requirements of municipal police departments. We 
believe this offers an opportunity to consider both the quantity and 
quality of training. 

It is our view that training budgets continue to be inadequate and 
in-service training and regular programs of upgrading and 
certification are still woefully undeveloped. Although there is 
evidence police officers themselves want more training, many of 
their employers offer only limited opportunities. In fact, many 
experienced Nova Scotia police officers, especially - but not only - in 
the smaller municipal police departments, have still not even 
received the level of formal training now required of new cadets. 

In terms of policing, we believe more courses and programs 
dealing with ethics, multiculturalism and management training 
seminars should be stressed since evidence suggests that courses 
such as traffic-control issues and general investigation are both more 
readily available and more utilized. At the same time, we believe that 
all officers - not just a few community relations specialists - should 
receive better training in race and ethnic relations, crime prevention, 
community problems and so forth. 

Police cadets should also get more exposure to minority citizens in 
many different settings as part of their training, and should be 
encouraged to mix with non-police students during their formative 
training. 
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There should also be better, more in-depth training with respect to 
rights and freedoms and the use of force. The "force continuum" 
program (recently developed by the Nova Scotia Police Commission) 
is commendable, but thus far it has largely focussed on the use of 
mace and firearms, and standards are set only by local departments. 

Some resource-strapped municipalities have recently attempted to 
ease their financial problems by hiring more part time and volunteer 
personnel, virtually all of whom get only minimal training. 

Recommendation 64 

We recommend that guidelines be developed by the Police 
Commission with respect to the use by municipal police departments 
of part time, volunteer and auxiliary personnel. 

Recommendation 65 

We recommend that routine promotion guidelines be established in 
all municipal police departments. In all but the largest municipal 
police departments the involvement of the Police Commission 
and/or outside consultants should be required. 

Recommendation 66 

We recommend that in all but the largest municipal police 
departments the involvement of the Police Commission and/or 
outside consultants be required in the selection of the chief of police. 

/lecommendation 67 

We recommend that more training be provided for those promoted to 
supervisory and management positions in the municipal police 
departments. Training in courses on supervision and executive 
development should accompany such promotion. 

Recommendation 68 

We recommend that the Solicitor General's Task Force on Municipal 
Police Training, as well as the data collected as part of the Police 
Study for this Report, be used to establish an ongoing system for 
monitoring levels of training in the province. The system should be 
maintained by the Police Commission or equivalent body and 
should incorporate clear definitions of the types of training 
appropriate for the needs of particular members, departments and 
detachments. 
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Recommendation 69 

We recommend that periodic assessment of municipal police 
department officers be carried out as in Nova Scotia's recently 
announced "force continuum program" which deals with the use of 
firearms and mace. Common standards should be developed for 

'\certification in these areas and consideration should be given to the 
7,clusion of physical fitness and basic response/preliminary 

investigation imperatives. 

2.6.7 Investigative practices 

As we have already noted, police investigative practices in the 
Marshall case were often woefully inadequate. There were many 
reasons for this. 

Some aspects of the poor investigations reflect, at least in part, 
police thinking and practice at the time. For example, the fact that 
patrol officers failed to secure the scene or look for witnesses or 
suspects may simply have been the result of what was a sharp 
division of responsibility and authority between uniform and 
detective units in many departments at the time. One officer of the 
day described the patrol and detective sections in the Sydney City 
Police Department as "two different worlds completely". (Transcript, 
Page 1193) 

Research indicates there has been some improvement on most of 
the investigative shortcomings we have noted here and in the 
findings section of our Report. Police investigative training has 
improved, investigative resources are greater, autopsy procedures are 
in place, the Young Offenders Act and the Canadian Charter of 
Rights and Freedoms provide better protection for accused people 
and witnesses, and police management style appears to be changing. 

Our study indicated, for example, that Nova Scotia municipal 
police department officers have taken 148 in-service investigative 
courses in the past three years alone (Volume 2, Page 112), and that 
there is now a reasonable match between investigative resources 
available and the distribution of serious crimes in Nova Scotia. 
(Volume 2, Page 114) In cases of murder and attempted murder, the 
RCMP will conduct the investigation other than in Bedford, 
Bridgewater, Dartmouth, Halifax, Sydney and Truro. Further, it is 
evident that there is a high degree of informal cooperation between 
RCMP and the various municipal police departments in the provision 
of back-up personnel and specialized services such as identification, 
dogs and security surveys. 

Despite these improvements and the availability of RCMP 
assistance, concerns remain over the consistency of municipal 
investigative capacities and practices. Efforts must be made to work 
towards a more consistent approach, so that a more uniform quality 
of investigative work will exist throughout the province. 
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Particular attention must be paid to controlling the manner in 
which juveniles and other persons deserving particular assistance are 
treated by police investigators. It will be recalled that we expressed 
significant concern over the manner in which juvenile witnesses 
were treated in the Marshall case. 

Research studies have shown that by suggesting words, 
"promising" concessions or trade-offs and employing other 
interrogation strategies, an interrogator can greatly influence 
testimony (Ericson and Baranek). But research has also indicated 
there are ways to reduce potential improprieties. Audio-visual taping 
of police interviews, for example, especially in the case of serious 
crimes or in situations involving young and vulnerable subjects, has 
been shown to be valuable. (Grant; Law Reform Commission of 
Canada) 

While a few police jurisdictions now take advantage of high 
technology equipment, including audio-visual resources for video-
taping police interviews, even some of the larger municipal police 
departments lack such equipment. Despite that, a majority of the 
police chiefs surveyed by our researchers considered their 
investigative resources adequate. (Volume 2, Page 115) 

Recommendation 70 

We recommend that all constables he required to have basic 
investigative skills such as would he required to secure the crime 
scene and carry out proper preliminary recording and investigation. 

Recommendation 71 

We recommend that municipal police departments cooperate with 
the Police Commission to produce a uniform set of guidelines for 
investigative work. 

Recommendation 72 

We recommend that the Police Commission undertake a systematic 
evaluation of the investigative capacities available in all municipal 
police departments in the province. This evaluation should be 
coordinated with periodic reviews of the municipal police 
departments. 

Recommendation 73 

We recommend that the current standing directive on municipal 
police department responsibilities for the investigation of murder 
and attempted murder be regarded as a flexible directive which may 
change to reflect alterations in municipal police department 
investigative capacities. This may involve broadening the scope of 
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exemptions, or it may lead to the inclusion of other serious crimes in 
the list of offences which some municipal police departments may 
not be able to handle. 

Recommendation 74 

We recommend that in cases where suspects and/or witnesses are 
juveniles or mentally unstable, investigating officers make special 
efforts to ensure they are treated fairly. Supportive persons from the 
witness/suspect viewpoint should be present during interviews. 

Recommendation 75 

We recommend that audio-visual recording of police interviews of 
chief suspects and witnesses in serious crimes such as murder, and 
of juveniles and other interviewees who may be easily influenced, be 
encouraged. 

2.6.8 Management and control 

During our investigation, we were especially troubled by the 
failure of other police officers or police management to question or 
criticize improper aspects of the investigation, including the 
interrogation of young and vulnerable witnesses and the 
preoccupation by MacIntyre with one possible version of the event to 
the exclusion of other possibilities. We have already detailed those 
aspects of the investigation which were not acceptable. 

Neither the Sydney City Police Chief nor his Deputy apparently 
took any interest in monitoring the ongoing investigation. When 
MacIntyre was asked in his testimony who was responsible for the 
investigation, his reply was telling: "Just me and any.. .anybody that 
was with me". (Transcript, Page 6076) It is our view that had 
MacIntyre's investigation been subject to a thorough periodic review 
by competent superiors, avenues pointing to Marshall's innocence 
would have been explored and Marshall may not have been charged. 
We note that such a periodic review is standard practice in RCMP 
investigations and we see no reason why it should not be so in 
municipal police departments. 

Given the rising costs of police services, the growing demand for a 
wider range of quality police services and the stagnant tax base in 
many Nova Scotian municipalities, municipal police departments and 
their governing authorities must work to develop modes of 
cooperation to overcome their limited resources. 

We believe that the Province, through the Department of the 
Solicitor General, must carry through on announced intentions to 
examine the delivery of police services in Nova Scotia. Recent 
developments in the Halifax metropolitan area where the Bedford, 
Dartmouth and Halifax Police Departments collaborated in cost- 
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sharing sophisticated computer technology, illustrate that much can 
be done short of formal regionalization. 

We are aware that in 1982 a major study on regionalization was 
completed at the request of the Joint Expenditure Board of the 
County of Cape Breton. The costs of a regional police force for Cape 
Breton County were outlined, together with the advantages and 
disadvantages of regionalization. However, the absence of a 
significant financial incentive from the Province and the voicing of 
serious opposition by some local politicians, the regional concept 
was not being pursued. We believe, however, that the merits of 
regionalization should again be seriously considered and debated, 
and that concerns over local autonomy should not be allowed to 
thwart what may otherwise be a means of obtaining a more effective 
and efficient policing service. 

While this Royal Commission was proceeding, several smaller 
municipalities made decisions concerning whether they would have 
contracted RCMP services or a local, independent force in the future. 
The main criterion in each of these situations appeared to be the 
amount of resources each municipality could or would muster. 

This is understandable, but affordability cannot be the only 
criterion in determining the kind of police force a municipality 
should have. We believe the Province has an obligation not only to 
establish minimum standards for policing, but also to provide 
municipalities with the resources to meet the implied financial 
obligations that go with such standards. 

Recommendation 76 

We recommend that it be standard practice in all police departments 
for superiors to review, with investigators, the progress of 
investigations of all serious offenses. 

Recommendation 77 

We recommend that a joint task force be established by the Solicitor 
General and the Minister of Municipal Affairs, with representation 
from the other relevant bodies, to examine the organization and 
delivery of policing services within the province, and in particular, 
to consider and review the desirability and feasibility of some 
regionalization of existing municipal policing services in the 
province, and to make recommendations to the Government on these 
matters. Such a review should also examine other less 
comprehensive collaborative arrangements which might beneficially 
be established or further developed between existing municipal 
police forces and the RCMP to improve the quality and efficacy of 
the delivery of policing services in the province. 
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Recommendation 78 

We recommend that all municipal police departments be able to 
deliver police services according to a set of minimum standards for 
policing in Nova Scotia. This set of standards should be developed 
by the Police Commission with appropriate input from both 
provincial (Solicitor General) and municipal (local police 
commissions) governing authorities. Recognizing that the primary 
responsibility for delivery of police services is with the 
municipalities and that it may be beyond the financial capability of 
some to upgrade their municipal police department according to 
these minimum standards, the Province must ensure that the 
municipal police departments have the resources to meet the 
prescribed standards. 

2.6.9 Organization and management of policing 

Local municipal police departments throughout Nova Scotia are, 
by reason of their structure, more politically responsive at a local 
level and have more potential for effective community input than 
does a national police force such as the RCMP. This is not to say that 
local police forces and the RCMP cannot and do not provide a good 
mix of police services throughout Nova Scotia. We have commented 
that the cooperation and relationship between the local forces and the 
RCMP is generally good and has resulted in a more widespread 
availability of police services. However, the focus of most local 
municipal police departments in responding quickly to local concerns 
leads to a lessening of emphasis on long-term planning and on 
systematic evaluations or audits of their performances. If police 
organization and management is to be improved, all municipal police 
departments should have more deliberate planning processes and 
more effective monitoring of the successes and failures of whatever 
plans are developed. The planning process should involve the 
specification of departmental goals and priorities and should lead to 
the construction of an objective set of standards by which 
performance of individuals, and the department as a whole, can be 
assessed. 

In order to improve police organization and management, all 
municipal police departments should first establish a clear definition 
of departmental goals and priorities, a formal system of job 
descriptions, and job standards and appraisal systems for evaluating 
job performance. 
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Recommendation 79 

We recommend that municipal police departments establish 
departmental plans which include a clear definition of departmental 
goals and priorities, and appraisal systems for evaluating job 
performances. 

Equally important is that good internal management practices be 
developed to accomplish departmental goals and standards so that 
they are not simply nice words posted on the bulletin board. Goals 
and objectives, feedback and participation, the establishment of 
management teams - such a corporate management style can be 
developed without threat to the rank structure. 

Recommendation 80 

We recommend that priority be given to improving police 
management systems among the municipal police departments, 
focussing on greater communication, feedback and accountability 
among departmental members. 

Municipal police departments would also be well-advised to adopt 
the remarks Mr. Justice Rand made about prosecutors - "The role [of 
the police] excludes any notion of winning or losing; his function is a 
matter of public duty" - to apply to themselves. Preoccupation with 
getting "the collar" or "nailing the bad guy" often stimulated by real 
or perceived public pressure can clearly lead to unethical police 
behavior and miscarriages of justice. 

Recommendation 81 

We recommend that municipal police departments be encouraged to 
develop a code of ethics as positive guidelines for behavior For 
purposes of continuity and consistency and for minimum 
standardization, such codes should be developed in consultation 
with the Atlantic Police Academy and the Police Commission. 

2.6.10 Police reinvestigations 

What happens when one police force is called upon to investigate 
the actions of another, especially when those forces are called upon 
to cooperate in other cases? In the Marshall case, there were two 
instances where the RCMP were called upon to reinvestigate the 
actions of their fellow police officers in Sydney. A senior RCMP 
officer has acknowledged he "botched" the first investigation 
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because he rubber-stamped the Sydney City Police Department's 
initial effort. Although the second reinvestigation did uncover the 
injustice of the original investigation, it too was tentative and limited 
in its pursuit of wrongdoing and shortcomings by the Sydney City 
Police Department. RCMP who testified acknowledged that they 
were concerned about damaging their relationship with a fellow 
police force. 

We appreciate that there is a need for ongoing cooperation 
between the various RCMP detachments and local police forces. We 
also realize that among the municipal police forces in the province 
there is an intangible association which may make it difficult for one 
force to review the work of another. The Commission is convinced 
that any such reinvestigation must be conducted by a police force 
that is removed both geographically and professionally from the 
force which conducted the initial investigation. In our view, this 
means that in situations involving a municipal police department, any 
reinvestigation should be conducted by the RCMP, with out-of-
province officers being called upon if necessary. 

Regardless of who conducts the investigation, however, the 
mandate and procedures must be clear. Beyond this, there should also 
be some mechanism for independent review of such investigations 
and reinvestigations. 

Recommendation 82 

We recommend that guidelines be developed by the Solicitor 
General and Attorney General Departments detailing procedures to 
be followed where it is necessary for there to be a reinvestigation of 
the work of a police force. Any such reinvestigation of the work of a 
municipal police department should be conducted by the RCMP, 
with out-of-province assistance if required. All reinvestigations 
should be thoroughly reviewed by the Department of Attorney 
General. 

2.6.11 Conclusions 

Volume 2 of this Report contains the full text of the research on 
policing in Nova Scotia conducted for this Commission. It contains 
many detailed recommendations dealing with the Solicitor General, 
municipal police departments, etc., which we commend to both the 
Provincial Government and police departments for their 
consideration. 

The recommendations we have made in the preceding pages 
should help to effect a better, more accountable policing system in 
Nova Scotia. 

With significant leadership provided by the new Solicitor 
General's Department, stronger municipal involvement and 
collaboration, an adequately empowered, independent Police Review 
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Board and a considerably strengthened Police Commission removed 
from direct political influence, the Nova Scotian policing system 
should flourish. 

The Nova Scotian police system is a hybrid of municipal and 
provincial control with a significant federal presence as well. This 
complex system is based on the principles, not well nor often 
articulated, of municipal-based policing and provincial leadership 
and coordination. 

While there are weaknesses to such a system - lack of financial 
resources, the variability of practice and the vulnerability of policing 
standards - we believe these can be overcome if the Provincial 
Government is prepared to provide the resources, standards and 
monitoring required to ensure high calibre policing for all Nova 
Scotians. If provincial leadership and coordination is present, there 
are many advantages to a policing system that is primarily 
responsible to and controlled at the local community level. One of 
the most important of these advantages might ultimately be the 
development of a shared view by all Nova Scotians that effective 
policing is a public enterprise worthy of their attention and support. 
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