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alleging any direct liability on the part of the Crown arising out of its
administration of prisons.!?2 The same conclusion would undoubtedly follow
in all the Canadian jurisdictions that have followed the United Kingdom
model. In those jurisdictions, as in the United Kingdom, an injured prisoner
can successfully sue the Crown only by establishing vicarious liability, which
means that the prisoner must be able to prove that the injury was caused
by a prison officer committing a tort in the course of employment.

Reform of direct liability

It would obviously be desirable to eliminate the residual Crown immu-
nities from tort that inhere in the Crown proceedings statutes that follow the
United Kingdom model. This was recommended by the Law Reform
Commission of British Columbia in 1972,'2* and it has been implemented
in British Columbia’s Crown proceedings statute.'* A similar recommen-
dation has been made by a law reform committee in New Zealand,'** although
this recommendation has not yet been implemented.

Lack of legal authority
General rule

No act (or omission) by the Crown or its servants (or by anyone else
for that matter) gives rise to liability in tort unless (1) it is committed without
legal authority, and (2) it is a tort. The first of these ingredients is discussed
in this section, the second in the next section.

A governmental act may be authorized either by statute or by the
prerogative; if so, then it is not tortious.'?¢ This does not always mean that
a person who is injured by the act will go uncompensated, for the particular
statute or prerogative may provide for the payment of compensation; but in
such a case the claim for compensation is founded on the statute or the
prerogative, as the case may be, and not on the law of torts.

122 Hall v. Whatmore [1961] V.R. 225 (F.C.); Morgan v. A.-G. [1965] N.ZL.R. 134 (SC)
Richards v. Vic. [1969] V.R. 136 (F.C.).

123 Law Reform Commission of B.C.. Report on Legal Position of the Crown (1972), 53, 61.

124 Crown Proceedings Act, RS.B.C. 1979, c. 86, s. 2(c), providing that “the Crown is subject
to all those liabilities to which it would be liable if it were a person™. This provision is

wisely not even limited to tort.
125 Public and Administrative Law Reform Committee (N.Z.), Damages in Administrative Law

(fourteenth report, 1980), 40-41.
126 The defence of legal authority is explicit in the Canadian federal Crown Liability Act,

s. 3(6), but not in the other Crown proceedings statutes.
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Compensation under statute

If a statute authorizes an act that causes injury to a private person, and
is silent respecting compensation for the injury, the general rule is that no
compensation is payable in respect of the injury.!?’” Since the act cannot be
a tort because of the existence of statutory authority, common law damages
are not payable either. The injured person is left without redress. Only an
express statutory right to compensation would afford redress.

An exception to the general rule of no compensation is the case where
a statute takes private property. In that case, if the statute is silent respecting
compensation, the statute will be interpreted as implicitly requiring compen-
sation to be paid.'28 The Supreme Court of Canada in Manitoba Fisheries
v. The Queen (1978)'?% held that the establishment of a Crown monopoly
of fish exporting amounted to a taking of the property of a private fish exporter
who had been put out of business by the statute that established the monopoly.
This meant that the exporter was entitled to compensation, despite the silence
of the statute. With such a liberal definition of taking,'?® it may be anticipated
that other injuries to property will be held to attract compensation. ;

Compensation under prerogative

It is now rare that the exercise of a prerogative power'3! could affect
private rights, and therefore the question of compensation rarely arises. The
Burmah Oil case'3? is the rare one in which the question did arise. In that
case, the courts had to decide whether compensation was payable by the
Crown for the destruction of oil installations in Burma during the second
world war. The demolitions were carried out in 1942 on the instructions of
the government of the United Kingdom in order to deny the resources to
the advancing Japanese army. The oil companies whose property was
destroyed were unable to bring their claim in tort because the Crown in right

127 See, e.g., Allen v. Gulf Ol Refining [1981) A.C. 1001 (H.L)) (establishment of oil refinery
under statutory authority).

128 In the US.A. and the Australian federal jurisdiction, there are constitutional requircments
of compensation for the taking of property. These do not exist in Canada, the UK. or
N.Z. Sce generally Hogg, Constitutional Law of Canada (2nd ed., 1985), 577-579.

129 [1979] | S.C.R. 101.

130 See also The Queen B.C. v. Tener [1985] 1 8.C.R. 533, holding that park legislation restricting
plaintiffs’ ability to exploit mineral rights was a taking that had to be compensated under
provincial expropriation law.

131 Those common law powers that are unique to the Crown are prerogative powers. Most
of these powers have now been displaced by statute, under the doctrine of A.-G. v. De
Keyser's Royal Horel [1920] A.C. 508 (H.L.).

132 Burmah Oil Co. v. Lord Advecate [1965] A.C. 75 (H.L.).
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of the United Kingdom had not accepted liability in tort in 1942.133 But evep
if the Crown had accepted liability by then, an action in tort would have
failed because the courts held that the demolitions, although not authorized
by any statute, were authorized by a prerogative power. The House of Lords
also held, however, that the power was accompanied by an obligation to pay
compensation for the property destroyed, and so the oil companies were held
to be entitled to compensation. (This hard-won verdict was later denied them
by retrospective legislation.)!34

Significance of legal authority

Legal authority for a governmental act must be derived either from a
statute or from the prerogative.'* This principle, which is basic to consti-
tutional and administrative law, is usually traced back to Entick v. Carrington
(1765),'%¢ in which it was held that neither a search warrant signed by the
Secretary of State nor a plea of “State necessity” could justify Crown servants
in entering the premises of the plaintiff and seizing his papers. The plaintiff’s
action in trespass against the Crown servants was successful, for they were
unable to establish the only defence which would suffice, namely, that “some
positive law™ had “empowered or excused™ them.

Whenever a question of legal authority arises in an action, whether in
tort or not, it is the duty of the courts to determine the existence and extent
of the power relied upon. It is obvious that only Parliament can confer a
statutory power, and it is equally well settled that “the King hath no prerogative
but that which the law of the land allows him™.!37 The very existence of
a prerogative power is sometimes a matter of doubt,!3® and sometimes there
is doubt as to whether a power that once existed has been displaced by
statute.'?® Questions concerning the prerogative still arise for judicial deter-
mination from time to time, but the overwhelming bulk of governmental
functions are now performed in pursuance, or purported pursuance, of
statutory powers. The question whether official action is legally authorized
or not is therefore nearly always a question of statutory interpretation: does
the power conferred by the statute authorize what has been done?'40

133 As explained early in this chapter, the Crown in right of the U.K. became liable in tort
in 1947,

134 War Damage Act 1965 (U.K.).

135 Legal authority could also be derived from a common law power that is not unique to
the Crown, for example, the power to dispose of Crown property. Such a power is usually
not classified as a prerogative.

136 (1765) 19 St. Tr. 1030 (K.B.).

137 Case of Proclamations (1610), 12 Co. Rep. 74; 77 E.R. 1352 (K.B.).

138 E.g., Burmah Qil Co. v. Lord Advocare [1965] A.C. 75 (H.L.).

139 E.g., A.-G. v. De Keyser's Royal Hotel |1920] A.C. 508 (H.L.).

140 Occasionally, lack of legal authority is alleged on the ground that, while the acts performed
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Interpretation of statutory authority

In determining the scope of a Statutory power, the governing principle
of statutory interpretation is the presumption that a statutory power does not
authorize acts that would be tortious at common law.

The leading case is Metropolitan Asylum Districtv. Hill (1881),'#! an action
for nuisance brought against a hospital board. The board had established
a smallpox hospital at Hampstead which constituted a common law nuisance
to adjoining occupiers. The board defended the action on the basis that it
was simply carrying out the orders of the Local Government Board, which
had statutory power to establish hospitals in metropolitan areas. The House
of Lords rejected this defence and granted the injunction sought. The Local
Government Board's generally-worded discretion could be exercised without
committing a nuisance; therefore, their lordships held, “the fair inference is
that the Legislature intended that discretion be exercised in strict conformity
with private rights, and did not intend to confer licence to commit nuisance
in any place which might be selected for the purpose”.!*2 In the absence
of express authority to commit the tortious act, authority would be implied
only if the tortious act was “the inevitable result” of the exercise of the
statutory power.'*? The hospital board could not show that the creation of
a nuisance was the inevitable result of carrying out their statutory mandate.

The rule in Metropolitan Asylum District v. Hill has been applied in several
cases in which sewerage systems have polluted rivers, causing a nuisance
to riparian owners. In each case, the construction and operation of the
sewerage system was authorized by statute, but the statutory power did not
in express terms authorize the commission of a nuisance; nor was the
commission of the nuisance an inevitable result of the exercise of the statutory
power. It followed that the municipal body in charge of the sewerage system
was liable for the nuisance caused by the system. That was the result in every
one of the reported cases.!44

Where the commission of a tort is “the inevitable result” of the exercise
of a statutory power, then the statute must be interpreted as impliedly

were within the terms of the statutory power, the statute is invalid as unconstitutional: sce
Pannam, “Tortious Liability for Acts performed under an Unconstitutional Statute” (1966)
5 Melb. U. L. Rev. 113; Hogg, Constitutional Law of Canada (2nd ed., 1985), 346-349.

141 (1881) 6 App. Cas. 193 (H.L,).

142 Id, 213.

143 1bid.

144 Groar v City of Edmonton [1928] S.C.R. 522; Pride of Derby v. British Celanese [1953]
1 Ch. 149 (C.A.); Stephens v. Richmond Hill [1956] O.R. 88 (C.A.); Poriage La Prairie v.
B.C. Pea Growers [1966] S.C.R. 150; Lawrysyn v. Town of Kipling (1965) 55 W.W.R. 108
(Sask. C.A.). See also Tate & Lyle Industries v. Greater London Council [1983] 2 A.C. 509
(H.L.) (construction of ferry terminal causing siltation of navigation channel held to be
a public nuisance, despite statutory power).

=
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in good faith in the intended execution of their duties. If the clause does
not expressly preserve the vicarious liability of the Crown itself, the clause
will immunize the Crown as well: the general rule is that the liability of the
servant is a precondition of the vicarious liability of the master. But such
clauses can be drafted so as to preserve the vicarious liability of the Crown,
and this practice, which is common, is the only defensible one, because it
leaves the injured victim with recourse against the Crown.?!

Judicial immunity
Common law protection

A judge is immune from liability in tort for any act done within his
or her jurisdiction.*> An error of law or fact or both will not expose the judge
to liability. This rule is said to be necessary to ensure that a judge is “free
in thought and independent in judgment” which would be impossible if
the judge were liable to be “harassed by vexatious actions” .34 It is true that
a judge would be placed in an intolerably vulnerable position, and there would
be no end to litigation, if a disappointed litigant could turn around and bring
fresh proceedings against the judge. These explanations treat the immunity
as a doctrine specific to judges. But in truth judicial immunity is merely an
example of the immunity that is enjoyed by all public officials who act within
the scope of their statutory (or prerogative) authority. Judges, like other public
officials, lose their immunity if they act outside the power legally conferred
on them.?s What is distinctive about the position of judges is that their authority
or power, usually described as “jurisdiction”, has always been treated as very
extensive.

31 In some jurisdictions, Crown scrvants are also protected by special limitation periods and
notice requirements: see ch. 2, Remedies, under the heading “Limitation of actions”, above.

32 On judicial immunity, see Rubinstein, Jurisdiction and lllegality (1965), 127-149; Brazier,
“Judicial Immunity and the Independence of the Judiciary" | 1976) Public Law 397; Sadler,
“Judicial and Quasi-judicial immunities: A Remedy Denied” (1982) 13 U. Melb. L: Rev.
508; Aronson and Whitmore, Public Torts and Contracts (1982), 138-147; Glenn, “La
responsabilité des juges™ (1983) 28 McGill LJ. 228. As to whether judicial immunity persists
in the face of a constitutional violation, see Charters v. Harper (1986) 31 D.L.R. (4th) 468
(N.B.Q.B); Pilkington, “Damages as a Remedy for Infringement of the Can, Charter of
Rights and Freedoms" (1984) 62 Can. Bar Rev. 517, 558-561.

33 Garnert v. Ferrand (1827) 6 B. & C. 611, 625; 108 E.R. 576, 581 (K.B.).

34 Fray v. Blackburn (1863) 3 B. & S. 576, 578; 122 E.R. 217, 217 (Q.B.).

35 The clearest case is the judge who commits a tort off the bench, for example, by driving
a car negligently. In that case, his judicial office is irrclevant. But, even on the bench, a
judge who acts outside the powers conferred upon him ceases to be a judge.
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Superior court judges

It is sometimes said that a judge of a “superior court” is absolutely
;mmune from personal liability for anything done as a judge.36 The explanation
usually given for this “absolute immunity” is that a superior court, because
it is a court of general jurisdiction, has jurisdiction to determine its own
jurisdiction, and can therefore never act outside its jurisdiction.’” This
explanation is far-fetched. There are limits to the jurisdiction of even a superior
court. If a judge of a superior court, believing a jury’s verdict of acquittal
to be perverse, were to order the imprisonment of a person who had just
been acquitted, it would be plain that the judge had acted without jurisdiction.
In such a case, the better view, recently articulated by the House of Lords,

is that the judge would be liable in damages for the tort of false imprisonment.?®»,

The fact is, however, that there is no reported example of a superior-court
judge having been held liable in damages while acting as a judge.?® The
jurisdiction of a superior court is regarded as so broad that only the most
egregiously arbitrary act could expose the judge to liability.

Inferior court judges

An “inferior court” is a court of limited jurisdiction, and any decision
made by an inferior court regarding the limits of its own jurisdiction is subject
to review by a superior court. It cannot be doubted, therefore, that a judge
of an inferior court can act without jurisdiction, and “where there is no
jurisdiction there is no judge”.*

The absence of jurisdiction will not by itself give rise to any liability.
All it will do is to deprive the judge of the defence of judicial immunity.
Only if the judge’s order would be a trespass to person or property, or some
other tort, will the judge be liable. The Marshalsea Case (1612)*! is one of
the few cases where the two elements of lack of jurisdiction and a tortious
act were present. The Court of Marshalsea had jurisdiction only over members
of the King’s household. When the Court ordered the committal to prison

36 See, e.g., Sirros v. Moore [1975] 1 Q.B. 118, 134-135, 146-147 (C.A.); Nakhla v. McCarthy
(1978] 1 NZLR.291,303-304 (C.A.); Morier v. Rivard [1985] 2 S.C.R. 716, 739.

37 See, e.g., Sirros v. Moore 1975] 1 Q.B. 118, 138 (C.A.); Nakhla v. McCarthy [1978] | NZL.R.
291,304 (C.A).

38 In re McC. [1985] 1 A.C. 528, 540 (H.L.), quoted (with some doubt) by Chouinard J. in
Morier v. Rivard [1985] 2 S.C.R. 716, 741.

39 Sadler, note 32, above, 310.

40 Rubinstein, note 32, above, 128. Note, however, that, in an action for damages the concept
of jurisdiction may be broader and less refined than it is for the purpose of judicial review:
In re McC. [1985] 1 A.C. 528, 542-544 (H.L.); Morier v. Rivard [1985) 2 S.C.R. 716, 741-
743.

41 (1612) 10 Co. Rep. 68b; 77 E.R. 1027 (K.B.).
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ADMINISTRATIVE LAW JOURNAL, VOL. 4, NO. 2

FEDERAL COMPENSATION SCHEMES

by Martin S. Kalson*

I. INTRODUCTION

This article is about federal compensation schemes.
Its purpose is to examine them within the context of the
replacement of the common law action in tort by other
methods of compensation. With the continuing viability
of tort being called increasingly into question as a result
of societal pressures to concentrate on compensating the
victim rather than punishing the perpetrator of a civil
wrong, an assessment of the impact of tort reform within
the federal jurisdiction is timely.

In her book Compensation and Government Torts,
Carol Harlow has observed that statutory compensation
schemes may be overtaking the legal process in the
United Kingdom as the normal machinery for
distributing compensation:

‘““Far more money passes from the state to its
citizens through compensation schemes than
through the tort system. Compensation is
available for losses ranging from industrial
injuries and injury aftributable to violent crime;
property damage occasioned by riots; to
disturbance or annoyance arising through the
construction of public works. The state has
accepted responsibility for many ‘‘losses’’ which
would never be allocated to it by the law of
torts.”’!

His Honour Mr. Justice Allen Linden, Chairman of

" the Law Reform Commission of Canada, commented

in Studies in Canadian T(_)r( Law about:

‘... the numerous developments in Canadian
social welfare that furnish compensation to
injured people on a no-fault basis... These
legislative compensation schemes render
superfluous any consideration of tort theory in
the areas where they operate. They were enacted
fundamentally to replace or to supplement the
segments of the tort compensation system which
provided inadequate reparation, such as
workmen’s compensation, victims of crime, no-
fault auto insurance and the like.’"2

At the far end of the spectrum lies the New Zealand
Compensation Act which in 1972 abolished the right to
sue in tort for the majority of the population in that
country who are covered by the legislation. In return,
a social insurance solution to the problem of
compensation for personal injury or death was
implemented, in the form of inconte replacement. It is
largely irrelevant to this universal compensation scheme

*legal counsel, Advisory and Administrative Law Section,

- Department of Justice.

where, when, why or how an accident occurred because
the amount of compensation awarded depends primarily
on the needs of the injured person.

While the New Zealand experiment has been watched
closely in other jurisdictions including our own,3 in this
country it would appear that we are moving towards a
Canadian compromise between tort and no-fault
systems, with an appropriate role for first party and
liability insurance, both public and private. Inasmuch
as the Crown Liability Act4 and parallel legislation for
the provinces has exposed both federal and provincial
governments to civil actions from which they were
formerly immune, thereby making the government itself
liable much like any private person for its torts, a study
of federal compensation schemes may be a useful
indicator of the extent to which our overall compensation
system is already a mixture incorporating traditional
approaches and alternative mechanisms.

Preliminary research indicates that there has not been
a conscious effort to develop a network of federal
compensation schemes. What does exist would appear
to have resulted from the government’s response to
particular needs which became apparent from time to
time. No doubt provincial developments have also been
ad hoc in nature. Still, if some understanding can be
reached why these developments are occurring some
projections may be possible concerning long term
impacts for both public and private law. It should also
be noted that existing federal compensation schemes not
only make compensation available for federal
government employees (Government Employees
Compensation Act)s but Canadians outside the public
sector may benefit in situations where either the
government itself is prepared to take responsibility for
damage (Claims Regulations)6 or it has determined that
it should be involved in an area where the delivery of
compensation from one third party to another ought to
be regulated (Nuclear Liability Act).7

The general context of the current debate over the
demise of tort and the rise of alternate forms of
compensation will be presented in this article. As well,
various federal compensation schemes chosen as
examples will be outlined and categorized. The
examination of relevant statutes, regulations and policies
will include some discussion of the roles of
administrative tribunals and other mechanisms in the
assessment of compensation for personal injury,
property damage and other losses. Finally, the role for
both public and private lawyers as the trend from
traditional legal processes to alternative compensation
vehicles evolves will be briefly considered. Any
conclusions reached, however, should be considered as
preliminary only, given that this is a new area for study



ADMINISTRATIVE LAW JOURNAL, VOL. 4, NO. 2

19

II. STATUS OF THE ACTION IN TORT

The arguments for and against the retention of tort
liability as a vehicle to deliver compensation and to
provide deterrence have been widely debated among
academic legal authorities over the past quarter century.
It is of course impossible to capture the nuances of this
debate in a short article, therefore general descriptions
must suffice. On the one hand, Atiyah has argued
forcefully for the abolition of tort suits in England for
personal injury cases, finding it difficult to resist the
conclusion that the tort system is beyond repair and that
the right path for reform is to use the moneys at present
poured into that system for the improvement of benefits
in other ways. In his book Accidents, Compensation and
the Law, he wrote:

And finally there is the difficulty... of justifying
the different treatment accorded by the law at
present to the victims of disease, and the victims
of accidents, and among the latter class as
between the victims of fault caused and non-fault
caused accidents. Gone is the time when a new
system for road accidents or for any other special
category of unfortunates can be justified... There
are already far too many special cases. What is
surely needed is a single comprehensive system
based on the existing social security system, but
with benefits as adequate as society can
afford.”’8

Even advocates for the retention of the tort system,
such as Mr. Justice Linden, look to tort today primarily
for its educative and ombudsman-type functions, rather
than for its effectiveness in delivering compensation.?
Ultimately, these writers see tort operating as part of
a mixed system involving social security systems and no-
fault plans.

In breaking the problem down further, the impact of
tort law for deterrent purposes, which may historically
have been its primary use, !0 has been diluted
considerably by changing conditions in modern society.
In particular, the fact that almost all drivers, business
and industry carry some form of liability insurance has
been a major development in this century. Many legal
commentators agree that the admonitory effect of an
adverse judgment on an individual is quite limited. This
is so by the fact that a wrongdoer is protected from
having to pay the costs of an accident because the
financial burden is instead distributed among a large
pool of premium or taxpayers in the society at large.
As a result, the threat of potential tort liability as a
means to deter careless conduct and to stimulate safety
efforts is understandably diluted. Moreover, as Fleming
has pointed out in his article Is There a Future for Tort:

“_ . the tort system’s residual effects in
deterrence and punishment, such as they are, can
also be enlisted by no-fault compensation. While
social security and general welfare systems have
a tradition of flat-rate premium rates, accident
compensation plans such as workers’
compensation and road accident schemes do...
employ differential rates as reward or rebuke of
individual accident records.”’!1

In any event, as Deborah Coyne has recently observed

in her article Compensation without Litigation:
“___most observers will agree that our motor
vehicle safety regulations, Criminal Code
penalties, tougher environmental standards,
consumer protection legislation and occupational
health and safety legislation have been at least
as effective in deterring and preventing risky
activity.”’12
The Final Report of the Ontario Task Force on
Insurance (‘‘the Slater Report’’) speaks in terms of a
dramatic transformation from deterrence to
compensation in modern tort law which has occurred
because the pervasiveness of liability insurance covering
a multitude of risks has caused the judiciary to look at
the availability of insurance before the question of
liability. In his Final Report, Slater quoted Professor
Philip Osborne’s background study prepared for the
Task Force, A Critical Evaluation of Liability Insurance,
Litigation and Personal Injury Compensation: The
Lessons and Choices for Ontario, which was referred
to but not re-printed in the Final Report:
“The massive transformation of the fault
system... is a change which is explicable only on
the basis of liability insurance and judicial
compassion for the victims of social progress.
Judges who in their written judgments give no
indication of the prevalence of liability insurance
are in fact keenly aware that in almost all cases
the defendant is not paying, and they are in the
last analysis deciding whether or not the plaintiff
should be compensated from insurance monies...
The prevalence of liability insurance
fundamentally altered the moralistic nature of
the loss-shifting function of fault. The loss-
shifting mechanism was converted into a loss-
spreading mechanism and it became more
realistic to speak of the fault system as a fault
insurance system. The punitive and deterrent
aspects of fault were diminished and
compensation became the predominant function
of tort law.”’13
Arguably, it is not only the traditional function of
deterrence which has been lost. An evaluation of the
compensation function of tort law shows that tort has
assumed a lesser significance in the overall compensation
picture as well because compensation may be delivered
more effectively by other means. While a court may
impose liability on a wrongdoer, it cannot force him to
pay a judgment if he does not have the financial means
to do so. Even in the situation where a defendant has
the ability to pay but is unwilling to do so, the process
for recovery in most jurisdictions is protracted and costly.
As Slater has pointed out, compensation for personal
injury for most Canadians is handled outside of the
judicial system, no-fault being the norm for most
injuries. This is reflected by the fact that of $2.5 billion
that was paid out under various Ontario accident
compensation schemes in 1981 to injury victims, only
$250 million, that is ten per cent, was paid through
tort.14 With respect to motor vehicle accident
compensation, the Ontario Law Reform Commission
found in 1973 that 57 per cent of victims failed to recover
any tort compensation. !5
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It is not the intention here to suggest that a universal
compensation program as in New Zealand is likely to
be implemented soon or at all in Canada. Although
ideally this would be Slater’s recommendation, he
cautions that:

“For all practical purposes... although a
comprehensive disability program was endorsed
by the Macdonald Commission, it appears that
universal disability may have to await a much
wealthier economic base for its implementation
and also a complicated process of rationalization
between federal and provincial authorities and
private insurers of the vast array of no-tort
compensation schemes... In many ways, then,
universal disability compensation, although
logically compelling, is realistically unattainable
in the short-to-medium term.’’16

III. THE COMPENSATION DELIVERY SYSTEM

Special compensation plans exist in many countries,
including Canada.!7 In his survey of the international
scene (including North America, the United Kingdom,
Western Europe, Israel and Australasia), Fleming refers
to compensation plans covering automobile accidents,
aircraft accidents, nuclear accidents, pollution and black
lung victims, victims of violent crime, medical mishaps,
vaccinations, medical experiments and sporting
activities, 18

While compensation may be seen to have overtaken
deterrence as the primary objective of tort law, the
difficulty remains that tort law by concentrating on fault
rather than effect has failed to compensate victims
adequately and to compensate some victims at all. The
complexity of modern life means that proof of causation
is extremely hard to find. The necessity of alternative
compensation mechanisms is inevitable, therefore, if one
of society’s goals is to protect accident victims from
financial hardship. This is so because innocent cause is
often the only explanation for accidents. The trend both
internationally and domestically has been towards
collective security and the absorption of accidental losses
by society, the operative principle being that a person
" who has suffered a substantial loss he was not in a
position to prevent or avoid, which occurred through
no fault of his own and as a result of actions taken by
a third party whose identify may or may not be known,
should not have to undertake expensive legal proceedings
or incur great delay in order to obtain compensation.

An examination of the domestic situation shows that
the process to deliver compensation other than by means
of civil action began in Canada as early as 1914 when
Ontario passed the country’s first Worker’s
Compensation Act, thereby removing injuries suffered
by workers from the tort system completely. Provincial
health insurance plans, and the federal Unemployment
Insurance Act'® and Canada Pension Plan?0 are also
examples of no-fault systems which are now available.
All of these schemes have had a significant impact in
compensating Canadians for matters which in earlier
times would have required a civil suit at law in order
to obtain redress for injury or damages. In all likelihood,
legal action would not have been instituted at all, given

the general state of accessibility to the courts, thereby
leaving the aggrieved individual without any remedy.

In the area of automobile insurance, Saskatchewan
introduced the first no-fault automobile accident
insurance plan in the English-speaking world in 1946,
Although vehicle plans vary, no-fault automobile
accident benefits are now available in every province.
Only Quebec by abolishing the tort action entirely has
a “pure’” no-fault plan, while in the other provinces no-
fault benefits are meant to be the primary source of
compensation, leaving the plaintiff to seek ‘‘add-on”’
damages in tort if his total losses exceed the available
no-fault benefits. -

Special compensation plans, existing or proposed,
such as those related to drug injuries, pollution and
victims of violent crimes have opened a further debate.
One argument is that the no-fault concept is offensive
because it enables wrongdoers to evade responsibility
for their actions. Another is that although from a
compensatory point of view these plans overcome the
complaint that the traditional tort system wrongly
conditions compensation on the fault of the injurer
rather than on the merits of the victim, they may have
created a new inequity by confining preferential
treatment to victims of a specific cause, possibly for no
better reason that that group has mounted a more
effective political lobby on government to change laws
on their behalf.2! Yet a move to general compensation
plans along the New Zealand model may be
objectionable for failure to concentrate the cost of
accidents on the industry-wide sources directly
responsible for the damage caused.

The mix of the three basic methods available today
to deliver compensation, those being tort, special
compensation plans and comprehensive compensation
regimes, differs from one Jurisdiction to another. Ideally,
the objective should be to ensure adequate compensation
without delay while at the same time building in
deterrence (for example, by means of deferential rating),
and more concerted and effective regulation of risk-
involving activity. Within the framework discussed to
this point and in the context of some general trends
which appear to be emerging, specific federal
compensation schemes may now be examined.

IV. THE BASIS FOR COMPENSATION

This part of the paper represents an initial attempt
to categorize federal compensation schemes based on
the degree of fault on which compensation is based. For
these purposes, therefore, federal compensation schemes
may include a fault element. What such schemes possess
in common, whether they are categorized here as fault,
mixed or no-fault, is a shift away from the litigation
process, even though it may not be displaced entirely.

1. Fault

The Claims Regulations administered by the Treasury
Board have been enacted pursuant to the Financial
Administration Acr2? to deal with claims by or against
the Crown. These regulations apply, subject to limited
e€xceptions, to every claim for damages for which the
Crown is or may be liable under the Crown Liability
Act. The procedure adop ianc i
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where a federal government department, including the
RCMP, becomes aware that an incident has occurred
that may give rise to a claim for damages against the
Crown, the Deputy Attorney General of Canada is
informed and an internal investigation is conducted by
the concerned department, with the assistance of the
RCMP if necessary. Based on this investigation, the
Department of Justice provides an opinion on liability,
and in particular, on whether an officer or servant of
the Crown caused the incident at issue by his or her
negligence. Although there are some limitations, the
Claims Regulations apply to motor vehicle accidents
within Canada and to personal injury compensation.
Provision is made in certain situations for reimbursement
back to the Crown from a public servant who caused
an accident.

The Claims Regulations do not provide a no-fault
system. Nor do they preclude an action in tort or other
civil action as an alternative to proceeding under the
regulations. If the claim is rejected under the regulations
then there would be no reason why a civil suit may not
be started. The major purpose would appear to be to
receive claims from affected individuals and to allocate
compensation in appropriate cases in a fairly summary
fashion. In this way, involvement by all concerned in
costly and time-consuming court proceedings can be
avoided. As such, the Claims Regulations should be
considered part of the federal compensation scheme
network.

Moreover, the Claims Regulations take into account
the trend towards no-fault automobile insurance by
waiving a claim against an employee for reimbursement
of damages paid by the employer to a third party for
bodily injury, death or property damage caused by an
accident involving a Crown-owned or operated vehicle
and waiving recovery in respect of damage to the vehicle
when driven or operated by an employee within the scope
of employment and when the damages were caused by
the negligence of the employee. There is no protection
available, however, in the event of claims arising in
situations where there has been unauthorized use of
government vehicles.

The National Defence Claims Order23 which was also
enacted pursuant to the Financial Administration Act,
operates more or less according to the same principles
as the Claims Regulations. The Order covers the tortious
activity of Department of National Defence employees
and members of the Canadian Forces acting within the
scope of their duties and employment, including motor
vehicle accidents causing death or injury to persons or
damage to or loss of property. The public is also
protected from the dangerous use and operation of
weaponry and aircraft. As in the case of the Claims
Regulations, an opinion on liability is necessary. It
should also be explained here that it is the choice of the
injured party whether to proceed under the Order or in
court but clearly not to accumulate double
compensation. Again, this is not a no-fault system but
instead a method to streamline the provision of
compensation that is warranted in particular cases,
without generating more protracted proceedings.

Both the Claims Regulations and the National Defence
Claims Order, therefore, are special compensation plans

within the terms under discussion here. These
instruments provide an opportunity to circumvent the
delay and other problems associated with the operation
of the tort litigation system. Both schemes also provide
a lower threshold in terms of level of damages than an
individual would normally consider worthwhile before
seeking a remedy through the courts.

2. Mixed

Unlike the Claims Regulations and the National
Defence Claims Order, the compensation scheme which
is found in the Penitentiary Inmates Accident
Compensation Regulations?4 made pursuant to the
Penitentiaries Act?5 offers both fault-based and no-
fault payments of compensation to inmate victims of
an accident or an occupational disease attributable to
participation in the normal program of a penitentiary.
In practice, compensation is most often payable under
these regulations to inmates who have been injured while
performing work under the supervision of employees of
the Correctional Service of Canada. Accident is defined
in a way which includes fault-caused acts suffered by
an inmate based on the wilful or intentional acts of
others as well as chance events occasioned by physical
or natural causes. Damage caused by environmental
conditions, which is essentially no-fault, is also covered.

It is also the case that civil rights of action are not
suspended, although compensation under the regulations
will not be paid until the claimant signs a release of any
right of action-that he may have against the Crown
arising out of the accident in relation to which the claim
is made. Separate damage awards may co-exist, with the
federal government paying the difference between the
court-awarded damages and any greater award which
is possible under the Regulations, in those situations
where either the Minister has brought an action against
a third party and obtained recovery on behalf of an
inmate who has already instituted legal proceedings
against someone other than the Crown and it is
subsequently determined that he could have received a
higher award under the Regulations.

The Government Employees Compensation Act and
the Merchant Seaman Compensation Act26 are
examples or statutory regimes that similarly provide both
fault and no-fault bases for compensation, in that an
accident may result from an intentional act or a
fortuitous cause. Unlike the regulatory schemes already
referred to, they do in fact preclude the institution of
civil causes of action against the Crown or a merchant
seaman’s employer arising from the same facts. The
preclusion of other forms of legal action against the
employer is consistent with the approach normally taken
for legislation dealing with worker’s compensation after
which these statutes are patterned. Apart from the fact
that both Acts recognize that a civil cause of action could
be taken against some other person in what would
probably be an exceptional situation, they represent
more closely than other available examples what Slater
has referred to as ‘‘no-tort’’ systems,?? at least in
relation to the party from which compensation will be
required in most cases.

3. No-fault
Another method of compensation managed by
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" Treasury Board is the Ex Gratia Payment Order.28 An
ex gratia recovery of damages may be made to
compensate a person on a discretionary basis for a loss
of expenditure incurred, although there is no liability
on the part of the Crown. In that sense, this is an
example of a ““pure’” no-fault system. (Another form
of ex gratia payment that is possible as a matter of
government policy exists with reference to losses suffered
by financial institutions which may be compensated in
situations that involve fraud, negligence or malpractice
on the part of public servants.29)

In addition to the Ex Gratia Payment Order, there
are several other statutes and regulatory regimes which
operate on a no-fault basis. For example, the Nuclear
Liability Act imposes absolute liability on the operator
of a nuclear installation without proof of fault or
negligence in the event of personal injury or loss of life
arising from a nuclear incident. Another no-fault
example is the Flying Accident Compensation
Regulations30 made pursuant to the Aeronautics Act 3!
which prescribe compensation for bodily injury or death
resulting from flights undertaken by federal public
servants in the course of their duties. There is also a
group of statutes administered by the Department of
Agriculture which are intended to provide compensation
to farmers in the case where pesticide residue has affected
agricultural products (Pesticide Residue Compensation
Act),32 or their animals have been harmed by infectious
or contagious disease (Animal Disease and Protection
Act),33 and in the case of the Plant Quarantine Act34
where a person has been adversely affected by the
destruction or prohibition or restriction from sale of a
plant intended to be introduced into the country which
was found by government inspection to be infested by
pests.

4. Compensation to victims of crime policy

This is not a federal compensation scheme per se but
rather a policy administered by the Policy, Programs
and Research Branch of the Department of Justice which
Is intended to integrate federal and provincial approaches
in this area. It deserves to be referred to as an effective
means for delivering damage awards to those individuals
in our society who have suffered from violent crimes.
In all provinces except Prince Edward Island, criminal
injuries compensation schemes have been enacted to fill
the gap which exists in tort law because offenders are
rarely able to pay damages to the victims of their crimes.
In 1985-86 the federal government paid approximately
$2.5 million to nine provinces and the two territories with
which it has cost-sharing agreements for this purpose.35

V. ADMINISTRATIVE DECISION-MAKING

Compensation boards as part of the federal
compensation network may be found among the variety
of administrative boards, tribunals, commissions and
agencies which have proliferated at the federal level.
While in the case of the Claims Regulations, the National
Defence Claims Order, and the penitentiary and
aeronautics regimes, the involvement of lawyers may be
necessary to interpret the statute or regulation involved
and to provide advice on who is a claimant and whether
compensation is owed in a particular case, the types of
issues considered by most lawyers to be administrative

law problems will arise in connection with the
constitution and operation of administrative tribunals.

Five models have been examined in the preparation
of this article. It should also be noted without additional
comment that Ministerial decision-making absent the
involvement of administrative tribunals is available in
many cases as the sole means for determining
compensation. In some cases which will be discussed
below, Ministerial decisions may be reviewed by an

Assessor appointed from among the judiciary.

1. Board established by statute

The Merchant Seaman Compensation Act includes
provisions governing the establishment of a Merchant
Seaman Compensation Board to determine eligibility for
compensation to a seaman (except where compensation
may be claimed under the Government Employees
Compensation Act), or his dependants or successors,
who has suffered an accident in the course of his
employment. The right to compensation provided by the
Act exists in lieu of all other rights and actions against
the employer. The Board has exclusive Jurisdiction to
decide compensation and its decisions on all questions
of law and fact are deemed final and conclusive.
Moreover, an order of the Board for the payment of
compensation may be enforced as an order of a county
or district court in a common law province where the
employer resides or carries on business or the Superior
Court of Quebec if the employer resides or carries on
business in Quebec. As well, the Merchant Seaman
Compensation Board is directly involved in the insurance
of the risks of compensation arising under the Act, in
that every employer is required to cover such risks by
insurance or other means satisfactory to the Board. This
further highlights the significance of the Board’s
involvement in the compensation process.

The Nuclear Liability Act which was enacted to deal
with strict liability for nuclear damage constitutes a
Nuclear Damage Claim Commission with extensive
POWerS to assess compensation and to order the payment
of claims for major accidents. Unlike the Merchant
Seaman Compensation Board, the Commission has not
been activated. However, in the wake of the Chernobyl
incident in the Soviet Union and increased international
and domestic concern about the possibility of nuclear
accidents, this legislation is of current significance.
Although untested, the Act has the potential for opening
the door to recovery for remote causes of damage which
might otherwise be barred, by providing that personal
injury or property damage that is not directly
attributable to an operator’s breach of duty may be
deemed attributable to the breach if it cannot be
reasonably separated from injury or damage that is
attributable to the breach of duty.

The Maritime Pollution Claims Fund established
under Part XX of the Canada Shipping Act36 is in
essence an unsatisfied judgment fund. However, it is a
compensation delivery mechanism insofar as it allows
a first recourse when an injured party cannot identify
the ship which spilled the oil causing his damage and
also in the case of fishermen’s claims for loss of income
caused by shipsource pollution.3” Under recent
amendments to the legislation,38 the fund would even
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more closely fit the description employed here for a
federal compensation scheme since it will become a fund
of first resort for this type of claim. There will be a
statutory obligation to investigate such claims and pay
them if justified, seeking thereafter to recover the
compensation paid by the government from the
shipsource polluter. The amendments also extend the
responsibilities of the fund into the Arctic.

The Canadian Pension Commission39 and the War
Veterans Allowance Board,40 both of which are
administered by the Department of Veterans Affairs,
would also fit into the category of boards established
directly by a governing statute.

2. Use existing federal boards

The Northern Inland Waters Actél establishes a
Yukon Territory Water Board and a Northwest
Territories Water Board to issue licences and to assign
fees for water use in that part of Canada north of sixty
degrees, with the object of providing for the
conservation, development and utilization of water
resources in the Yukon and Northwest Territories. The
legislation, however, also recognizes by the requirement
on the applicant to provide financial security as required
by the board, the need for compensation in cases where
the applicant’s water use is liable to adversely affect the
interests of licencees and owners and occupiers of
property. Rather than establishing a separate tribunal
for this purpose, the statute enables the ‘“‘appropriate
board”, that is either of the two territorial water boards,
to make this determination. This approach commends
itself by its appropriation of the expertise of members
of the two boards who have experience in water
management and are assisted by professional and
technical advisers. :

3. Assessment or arbitration

The Pesticide Residue Compensation Act is a
specialized form of compensation legislation to deal with
the problem of contamination caused by a pesticide to
a degree that the sale of a farmer’s produce would be
restricted from sale under the federal Food and Drugs
Act.42 The legislation requires the farmer to employ
traditional civil action based on tort remedies as a
prerequisite to access to the fund. While the initial
decision to award compensation rests with the Minister,
the Act allows an appeal from his decision on
compensation to a hearing by an Assessor appointed by
the Governor in Council from among the judges of the
Federal Court of Canada or provincial superior courts.
The Assessor has authority to confirm, vary, or refer
the original decision back to the Minister. While a
privative clause makes the Assessor’s decision final and
technically not open to appeal or judicial review,
administrative law principles could apply to allow the
inherent supervisory jurisdiction of the courts at
common law to be invoked. Part II of the Pesticide
Reside Compensation Act has been made applicable with
such modifications as circumstances require to the
Animal Disease and Protection Act and the Plant
Quarantine Act.

An arbitrator in the case of the Yukon Quartz Mining
Act43 or a board of arbitration in the case of the Yukon

Placer Mining Act4 may be appointed t i er s The varietv

compensation for damage to surface interests caused by
lawful mining activity, including the construction of
drainage systems or other forms of disturbance to the
surface.

4. Authority to establish special tribunal

The Energy Supplies Emergency Act4s authorizes the
establishment of a tribunal to hear and determine
complaints concerning deprivation of property within
the meaning of the statute, including authority respecting
the determination and payment of compensation for
such deprivation of property. Although the Act provides
for the setting up of a compensation tribunal, none exists
to date. This approach does not allow the certainty
provided by clear statutory guidance as would be the
case for boards established directly by the governing
statute.

It should be noted that proposed emergencies
legislation46 will enact an alternative mechanism
applicable to both that legislation and the Energy
Supplies Emergency Act. The Emergencies Bill if enacted
substantially in its present form allows compensation
for loss, injury or damage suffered in the context of a
national emergency to be awarded by the Minister, with
an appeal of such awards available to an Assessor and
Deputy Assessors chosen from among the judges of the
Federal Court of Canada who may sit and hear appeals
as required. Compensation ordered against the Crown
would be payable from the Consolidated Revenue Fund.
This would, therefore, become another example for the
assessment category, on the enactment of the proposed
legislation.

S. Use provincial boards

The prime example of this approach is the
Government Employees Compensation Act which
provides compensation for injuries and industrial
diseases sustained by employees of the Government of
Canada during their employment. According to the Act,
employees are entitled to be compensated at the same
rate and under the same conditions as are provided under
the law of the province where the employee is usually
employed. This is accomplished by retaining the
compensation boards of the various provinces on a
contractual basis to make the necessary determinations,
meaning that compensation in the case of federal
government employees is actually determined by the
same board, officers or authority as that established by
the law of the province for determining compensation
paid to workers and dependants of deceased workers
under provincial jurisdiction. The compensation ordered
is then repaid by the federal government to the province
concerned,

The federal compensation to victims of crime policy
which was referred to earlier in this article is integrated
with provincial criminal injuries compensation boards
by means of federal financial contributions.

VI LAWYERS AND THE COMPENSATION PROCESS

The growth of federal compensation schemes remains
largely uncoordinated and would not appear to reflect

a coherent federal government policy on compensation
f antinne | ¥ ¢
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the identification of victims and compensation ijs,
consistent with developments that are
occurring outside the federal Jurisdiction.

Using Ontario as an example, the debate surrounding
the continued viability of the civi] action in tort has
entered the public forum. It should be noted that we
are not talking about the “death of tort”” but rather its
reform in certain areas, Although a good dea] of the
law of torts is concerned juri i

or drastically curbed.49 Atiyah cautioned, however, that
in order to avoid the excesses which many people
associate with the courts, that is ‘““delay, technicality,
formality and excessive rigidity”,50 Jawyers will have to
change some basic assumptions about “‘rugged
individualism’’s! ip favour of principles of collective
responsibility. Fleming has painted a brighter picture in
connection with the legal profession’s ability to move

individualists. In the concluding remarks of his article
Is there a future Jor tort?, he has written about what
Some commentators have referred to as “‘relational
torts”’: :
““Still, if, as I would predict, the law of tort will
yield more and more ground to accident
compensation in coming years, tort practitioners
may yet take heart in the prospect of making up
lost ground in expanding areas of economic
losses, and, as in the United States, in the
civilized mission of furthering civil rights,
privacy and other personality interests.’’s2

More federal compensation schemes will inevitably
be developed as Parliament grapples witl_] complex

liability, Moreover, even though in her view the nature
of the game is changing, she has suggested that an
Important role still remains for public lawyers:

i Increasingly, statute will provide for
compensation and administrative boards and
commissions will carry out the work of
distribution. the growth of these new
administrative processes exactly parallels the
disorganized growth of administrative tribunals,

he network js fortuitous and haphazard. But
some of the confusion might... easily be avoided
if we gave our minds to the problem. Some
procedural values, for €xample, ought always to
be respected and administrators ought to know
this. Those are matters of concern which need
our attention.’’s3

VII CONCLUSION

This article s general in nature, given the evolution
of developments in society as reflected by legislation,
regulation and federal government policy, whose impact
cannot yet be fully assessed or appreciated. Moreover,

consequence of future legislative, regulatory and policy
development, rather than judicial action, is largely a
matter of speculation,

Although when one looks at existing federal
compensation schemes, something more than a “hit and
miss’’ system may arguably have emerged. Still,
knowledge about the current state of affairs and the
possibility that more compensation will be delivered by
these means in the future is important given overall
societal change and the need for governmental response.
Whatever approaches and systems develop in Canada,

injuries or damage to or loss of property, whether
directly attributable to third parties or not, are fairly
compensated,
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INTRODUCTORY NOTE

studies in progress from which working papers will be ‘' [
published in the near future concern "discovery" in criminal’
cases, plea bargaining, and police powers in search and b
seizure. » As well studies are in Progress concerning the  -'n
jury, the jurisdiction of Canadian criminal courts and ' b 7
classificatio,. of offences, the form of the criminal charge;"
private Prose~utions, the exercise of discretion by the' ' 5
police and pr secution in the charging process, and the' use 9
of prerogative writs in criminal law.

While it may seem strange with all of these studies
hat the very first pPaper by the Procedure Project'!"
should concern a subject that bears only incidentally on g
procedure, i.e. costs in criminal cases, we think it is a' . ¢
very important baper nevertheless and one which we are quite:
pPleased to publish. That this paper is first is explained 'O
by the fact that before the Procedure Project commenced its's
'studies a' research study on costs in criminal cases was*““,?“
contracted by the Law Reform Commission and placed under’ ''’=2
the supervision of the Project. The Reportl from this study>
was received by the Commission in November of 1972 and since!
then, as with all background studies prepared for the = iin
Commission, the Project has been engaged in the task - along!
with continuing its own studies on other subjects =~ in 0 At
determining the kind of proposal that should be made. This"

1

Project's research on the subject of costs in criminal cases'

=11 4
ik ~ At the outset of our consideration of this" -
subject it seemed that our task was simply to prepare a LG
Proposal based on the Burns Report. But as our thinking™ i
and writing Progressed we found it impossible to accept the
major thrust of that Report, which is: that a system of
costs awards be devised to compensate acquitted accused = i~

- i i, fa
] i

i The Report was prepared by Professor Peter Burns of the |,
Faculty of Law at the University of British Columbia; see;
also footnotel infra; in publishing this study paper the, .,
Procedure Project is of the view that all of the issues ..,
bearing on the matter of costs ir criminal cases are R
adequately raised in this paper .nd thus the backgroundﬂ&:_
Report of Professor Burns will not be made available o
for distribution. b 8 g

.Hp-\...'n,mf.gﬂ'{j-.: %




persons who are wrongly charged or truly innocent. While we
agree that there is a need for compensation of economic
losses and expenses suffered in criminal prosecutions we
have concluded that this approach is unsound, at least for
the various offences which are referred to as the criminal
law of Canada, and that the attempt to avoid the consequence
of such a system - the creation of a third verdict of "not
proven" or "less-than-innocence" - by leaving the whole
question of costs in the discretion of the courts is not
satisfactorily achieved. Our paper therefore takes the
direct approach of arguing for the payment of costs in
criminal cases to all acquitted and discharged accused
persons - or at least to those that can show economic need.

The major part of this paper is Part II which is
devoted to a consideration of the various policy questions
that,are raised by a costs awards system. Part I, on the
history of costs awards and on existing law and practice,
is very brief because this background is already fully
covered in the Burns Report. As well, any detailed
discussion of comparative costs systems has been omitted,
again because they are fully drawn in the Burns Report and
do not substantially contribute to a discussion of the
central question: what is the basis for awarding costs to’
successful defendants in criminal cases. Finally, while
the .Burns Report also recommends that the fees and costs
allowable to witnesses, interpreters, and peace officers
be, revised upwards to realistic levels - the fees allowable
to jurors as well - we decided to omit these matters from
our paper. It has been noted before that these fees and
costs are inadequate and of course it would be anomolous to
institute a system of substantial costs to acquitted accused
persons -and not to other persons who suffer their own
economic losses when involved with the administration of the
system. But nevertheless the matter of costs awards to the
"parties" in the criminal process is a very special question,
particularly costs to the accused, and so in this paper we
decided.to omit all other questions. : i

9.4 29 i) ;
> . In conclusion, in advancing the proposals in this
paper we . are not unaware of the possible, perhaps probable,
reaction from some segments of the public to the suggestion
that costs awards be paid to accuseds who are only
technically innocent. Of course our proposal is not framed
in these terms, but since the basic proposal is to provide
costs compensation to all acquitted accused or.at least to
those showing need and not just to the innocent, the
technically innocent are included. We are aware of the
fact' that there are some cases that fit into this
category. The 1966 New Zealand Committee on Costs in
Criminal Cases went further and held that:
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"(T)here is a substantial class of cases where
in the popular phrase the accused is "lucky to

g get off" - the prosecution has not quite clinched

the case or the ezacting standard of proof in
ertminal cases ©s8 not quite satisfied.,.., In our

g opinton it would ordinarily be wrong to award

costs in these sorts of cases”", ©t1

It is really rot clear however just how substantial this
‘class is; we uspect it is less substantial than those who
advance it as a limitation on costs awards would have us
believe - although probably the real answer is that no one

really knows. As well, we question that it would

"ordinarily be wrong to award costs in these sorts of cases".

'The New Zealand Committee does not explain why they held

this opinion. However it is our view that if costs payments
can be regarded not as "rewards" but as compensation for
losses and expenses that should not be suffered by anyone
in defending the prosecution of an offence then there is
nothing "wrong" in awarding costs in this class of cases,
Furthermore to not award costs in cases in this class is to
imperil both the presumption of innocence and the very high
value that our system places on the general verdict of not
guilty. Finally, it would mean that a Project proposal on
this subject, being the first stage at which discussion

and reaction are sought, would itself be a political and
philosophical compromise. At this stage at least, we are

not prepared to make that compromise.

,June 28, 1973

".ii Report of Committee on Costs in Criminal Cases, 12

September 1966, Wellington New Zealand, para. 25,
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A PROPOSAL FOR COSTS IN CRIMINAL CASES

This proposal follows upon a full research reportl
prepared for the Law Reform Commission of Canada by Professor
Peter Burns of the Faculty of Law at the University of
British Columbia. The report was received in the Fall of
1972 and received a limited circulation.2 Since then the
Procedure Project of the Law Reform Commission has been
engaged in the task, more difficult than it had appeared
at first sight, of drawing a proposal based on this report.
The accomplishment of that task is now represented by this
study paper which, while it does indeed follow and rely
on much of the research of the Burns Report, it does not
follow his major recommendations.3

In order to introduce the proposal it might prove
valuable to review, in a general way, the existing law and
practice regarding costs in criminal cases and then to
examine the policy factors that seem to be involved in any
criminal-costs system. Against this baockground the
recommendations forming the proposal will be presented.

I Existing Law and Practice in Canada

At common law the general rule concerning costs in
litigation is that the successful party to the proceedings
is entitled to costs. However for criminal law, again at
common law, certain exceptions exist to this rule including
a subsidiary principle to the effect that unless there are
statutory modifications or exceptional circumstances the
Crown neither receives nor pays costs in its own courts.
This principle evolved at a time when the political and
legal doctrine developed in England equating the Crown with
the state. But even this subsidiary principle has not been
equally adhered to by the Canadian courts. British
Columbia has followed it,4 but other provinces including
Ontario, New Brunswick, and Manitoba have not.>

Yet, perhaps of more importance, there have been a
number of statutory modifications of the common law position
including the enactment of several costs provisions in the
Criminal Code. Unfortunately however, most of these
enactments are quite meagre and it appears that there is no
uniformity of practice in their application. While most of
the provinces have provided for the award of costs in
provincial offence matters, they are not commonly employed.
Further, while the Criminal Code has granted more generous
costs-awarding powers for summary conviction matters,®
whether at trial or on appeal, it would seem that the
powers exist in name only because (a) the courts are




reluctant to award costs against the Crown, and (b) the
costs provisions have been interpreted restrictively to
cover the very minimal fees and allowances contained in
the schedule to the Code.’ These fees and allowances are
in no way related to an accused's actual costs in
defending a prosecution. As well, our courts under the
Code have no power to award costs on the hearing of
indictable offences, and, indeed, appeal courts are
specifically precluded from making any such awards. The
only exceptions that obtain here are for defamatory lible
(a rare prosecution today) and where the accused has been
misled or prejudiced in his defence by a variance, error,
or omission in an indictment or a count thereof.16 Again,
costs awards in the latter situation are extremely rare,
Finally, judicial practice relating to the extraordinary
remedies varies from province to province.ll There is no
discernable uniformity in the case law which has resulted
in arbitrary awards turning on the geographic location of
the hearing.

In summary, the law relating to the award of costs
in criminal cases is confused and based largely on out-dated
theories of the relationship of the citizen to the state.
Yet other jurisdictions have recognized the need for such

- awards and extensive costs awards schemes have been enacted
by the United Kingdom,1l2 Northern Ireland,l3 New South
Wales,l4 and New Zealand.l5 The question here considered
is whether or not Canada should do the same and on what
basis.

II Policy Considerations

There are a number of very basic policy questions
that require consideration in determining whether or not
our costs awarding system in criminal law is unsatisfactory
and, if it is, how it should be altered. The first and
fundamental question though is the rationale for awarding
costs in criminal law. It is of primary importance
because a number of other policy considerations may be
determined by it.

To begin, as a general proposition it can be said
that for litigation generally the primary rationale for
awarding costs is to compensate the successful party for
those costs incurred in successfully litigating a case.

As we will discuss somewhat later there is a second
rationale in the punitive and deterrent effect of costs
awards,l7 but to commence discussion it is safe to say
that "compensation" is the primary rationale. But while
this rationale has generally been fulfilled in civil

|
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litigation, where in England and in Canada party and party
costs are allowed to successful litigants, as a general
rule it has never obtained in criminal cases. In part its
absence from criminal law is a result of the historically
rooted exception that.the Crown, which conducts the vast
majority of criminal prosecutions and provides the courts
therefor, neither receives or pays costs in its own courts,
But more significantly it is likely that our criminal law
system has never provided for costs awards, at least in
favour of acquitted accused persons, out of a general
feeling that to do so would go too far. After all, so the
feeling might have been expressed, to secure an acquittal
is reward enough and that:

18

"... the risk of a prosecution is one of the
inevitable hazards of living in society and
that there is no reason to shield the citizen
against the financial consequences as long as
no malice, incompentence or sertous neglect can
be attritubed to the prosecutor”", LI

However, although this view has prevailed in the
past it has been increasingly challenged by an opposing
view that:

"(W)hen a prosecution has been brought and it
subsequently turns out that through no fault

of the accused he should never have been charged
at all justice demands that the status quo
should be totally restored and in partticular

he should be reimbursed for all the costs and
expenses which he has properly incurred”". 20

It is the contrary view which underlies the criminal costs
awards schemes in other jurisdictions and which received
support from Canadian lawyers and judges in a survey
conducted by Professor Burns.2l However the statement of
the rationale in this form, i.e. "the accused should never
have been charged at all", is somewhat different from its
expression in civil litigation of compensating the
successful party. In criminal law every accused person who
is not convicted is a successful litigant and yet the
restatement of the rationale would confine compensation in
criminal cases to acquitted accused who are truly innocent.
But, as well, the view that "the risk of a prosecution is
one of the inevitable hazards of living in society" has been
challenged from a second direction for which the development
of criminal legal aid is but a reflection. It 1is the
challenge that not only should all accused persons have
equal access to legal representation and thereby receive



equal treatment before the law, which is the purpose of '
legal aid, but also that no accused should in addition

to the prosecution of a crime suffer other economic
hardships, while legal aid may look after the provision

of legal counsel it does not compensate lost wages or

Thus while it can be accepted that in a costs
awards scheme compensation is the Primary rationale and that
it ought to be given some scope in criminal cases, very
difficult questions remain. What is or should be the
leasure or amount of costs awards? Who should pay or
provide the funds for costs awards? If compensation is
the primary rationale should the focus be on compensating

Scope, should it include awards of costs to the Crown? The

-

rest of this part will be devoted to a discussion of these
questions.,

A. The Nature and Measure of Costs Awards

From the expression of the compensation rationale,
that is (a) in compensating those who should never have
been charged at all,22 oy (b) in compensating all accused
persons for costs that should not have to be suffered in

a criminal prosecution,?23 jt is clear that the concern is ??rg
with reimbursement of real costs and expenses, It is not —"
an effort at tokenism nor is it an attempt at payment of aches
general damages analogous to pain and suffering damages in ol o
tort law. Examples of real Costs and expenses that are lega
frequently incurred in defending criminal charges are agai.
obvious. They of course include the fees and expenses of Furt)
legal counsel (where they have been incurred) , witness “ the

e€xpenses, lost wages, lost business income in a small “tn &
business that is dependent on the services of the accused, OhBE
and travel and accommodation costs, These Costs are easily whax

calculated and represent the kind of compensation that could
and, arguably, should be made in a criminal costs scheme.

I
|
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No doubt one might argue that an innocent victim
of the prosecution process should be paid substantial
damages to compensate for the insult to his reputation.

But, while the existence of the tort remedy is a partial
answer to this contention,24 the main response is that the
source of all costs awards in eriminal law is not the
opposite party, the prosecutor, but the public through a
fund set up for this purpose. Obviously serious problems
would arise if legislation were enacted granting courts

the power to award costs against informants, the police,

and prosecutors. Fundamentally, to award costs against

the Crown would undoubtedly operate to impede police officers
and prosecutors from fearlessly pursuing their respective
duties. Thus, if the state is to provide for the payment

of costs awards some reasonable limit will be required.

From the present vantage point where there are no provisions
at all for payment of compensatory costs to criminal
defendants it is somewhat unrealistic to expect that the
public will be agreeable to pay not only actual costs
incurred but general damages as well.

Another question that might be asked at this point
is the relationship of costs awards to legal aid. all
provinces now have criminal legal aid schemes and many of
them, eight in fact at the time of this writing,25 have
signed federal-provincial agreements for federal financial
assistance for their legal aid programs. Therefore, the
question might be asked, with criminal legal aid from
province to province becoming a reality why should costs
awards be made as well? Well first the purpose of legal
aid is not to compensate for costs that have been incurred
put rather to ensure that no one€ charged with an offence
will be denied adequate legal representation. If an
accused is unable to afford legal counsel of his choice,
legal aid will germit him to do so or will otherwise provide
legal counsel 2 But the purpose of costs awards, at least
on the first direction of the primary rationale, is
compensation of innocent accused persons, and, taking the
second direction of this rationale,27 compensation of accused
persons who have suffered other economic expenses and losses.
I1f either or both of the two directions of the compensation
rationale are applied it is clear that a costs awards
scheme would provide compensation not covered by any legal
aid plan. To not provide for costs awards on the basis that
legal aid services are generally available would discriminate
against all persons who would not be entitled to legal aid.
Furthermore it would fail to provide for compensation of
the various other actual costs that are frequently incurred
in the defence of a criminal prosecution.?8 As a final
observation here, for the cost of obtaining legal counsel
where this costs is not covered by a legal aid program the
provincial legal aid tariff could serve as a basis for
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compensation, and of course if legal aid were provided this
item would be excluded from any costs award.,

Further, a question might be raised about the
relationship of costs awards to civil suits for malicious
prosecution, But here again the availability of this
remedy is no answer to the need for a general scheme of
costs awards. In the first place the civil suit is confined
to accuseds who were "maliciously" prosecuted i,e,,
knowingly or without reasonable grounds to believe that the
accused committed the offence charged, However the need
for costs compensation, even if confined to the innocent
accused,?9 is much broader. Secondly even for the very
restricted class of innocent accused persons who are
maliciously prosecuted "(A)ny tort lawyer will know ...
that the severe burden of proof placed upon the plaintiff
in such proceedings makes this at best a far from certain
remedy, and_at worst a further snare and delusion to the
innocent”. 30 In sum this remedy will of course remain
available but it is no answer to the need for a sensible
scheme for awarding costs in criminal cases.

Finally for other loss items that should be
included in costs awards such as lost wages or lost business
income, they would of course have to be based on actual
costs incurred and subject to certain limits. The question
of what those limits should be may be the subject of some
debate, but one approach would be to apply the minimum wage
laws in force in the provinces and on that basis compensate
losses whether they are losses of wages or losses of
business income. Another approach would be to apply the
compensation schedules of the various Workmen's Compensation
Boards. But in addition it would likely be necessary,
whatever approach is followed, to prescribe maximum awards
for any one claimant notwithstanding the actual losses
incurred. Thus for an applicant who may have lost a job as
a result of a criminal prosecution and been out of work for
a year before obtaining employment, it might be necessary,
simply to keep the costs scheme within financial limits, to
limit his award and all others similarly situated to a
maximum award - eg. $5,000.00. As well the compensation
board would be required to deduct any other income received
such as unemployment insurance so that any double recovery
would be avoided.

Although this has been a rather brief discussion
of some very practical questions, it does permit one to
observe that the questions do not represent serious obstacles
in the way of a costs system.
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”Q:B. Who Should Receive Costs Awards

- The most difficult question to be resolved in
:establishing a costs awarding scheme is just who should
‘receive them, For the moment we can leave aside questions
of costs to the prosecution and deterrent costs to accused
persons, as they will be discussed later, and concentrate
on payments of costs awards to accused on the compensation
rationale.

Earlier we noted3! that one direction of the
rationale for awarding compensation costs to accused persons
is that where an accused is successful and "it ... turns
out that through no fault of (his own) he should never
have been charged at all justice demands that ... he should
be reimbursed for all the costs and expenses which he has
properly incurred".32 But while this view has considerable
appeal it also has its problems. In our system all persons
who are acquitted after a trial are adjudged innocent not
just those who "should never have been charged at all".33
So too are all accused persons against whom charges are
dropped or suspended34 because at the outset of the criminal
process all accused persons are presumed to be innocent.
Thus, in theory at least, our system is one that does not
provide for different kinds of innocence yet this is
precisely what this direction of the compensation rationale
would accomplish. As John M. Sharp pointed out in his
article "Costs on Acquittal, Some Comparisons and Criticisms"
"(T)he disadvantage attached to providing that defence costs
should 'normally be awarded to the innocent' would be the
creation of two classes of innocence - innocence with costs
and innocence without".

Undoubtedly, to some, Mr. Sharp's point is not a
disadvantage at all but a benefit as it would tend to inject
a measure of realism into the criminal law system. But
clearly if that were the goal then rationally it should be
accomplished directly by adopting, as in Scotland, the
third verdict of "not proven" and not indirectly through
a costs awards system,. 6 To others, more aware of the
disadvantages involved in a third verdict, the point is, if
not a real disadvantage, at least a real risk that cannot be
completely guarded against by leaving the question of costs
in the discretion of the courts.37 It may be conceded of
course that other common law jurisdictions, including
England,38 have costs awards systems that compensate

and do so without shrouding costs applications or costs
awards in secrecy,39 and that this fact is, perhaps, some
support for down-playing the concern that to adopt this

.35

acquitted accused who "should never have been charged at all",

direction will create two classes of innocence. As well those



more agreeable to this direction of costs awards would

argue that to adopt Mr, Sharp's view40 would require costs

to be awarded as of right to all acquitted accused4l and

to all accused where charges have been abandoned. They

would argue that while this may be the more academically

sound position to adopt it would likely result in no costs
awards system ever being established because (a) in all
likelihood it would indeed "'stick in one's (the public's)
throat' to see a man acquitted on a technicality and then
receive his costs"42 and (b) since all costs awards would

have to come from the public purse such a broad scheme would
be too expensive. However in response to these arguments
these points might be made. First, it is very risky to |
place much weight on what other jurisdictions have done
particularly when an examination of them reveals that,
despite the theory, it is a rare case indeed where an
acquitted accused receives costs.43 Obviously if that is

the case there is little need to be concerned about the risk
of a third verdict. Second, it is indeed possible to provide
for a wider system of costs to more persons than the few
"truly innocent" who can demonstrate that innocence without
advocating an expensive system of costs for everyone.44 }
Third, the concern that it would "stick in one's throat" to
see a man acquitted on a technicality and then receive his 3
costs is quite unjustified and should not go unanswered. :
Quite apart from the value of the general verdict of not
guilty to individuals who are acquitted, the concept of
legal innocence that is accepted in that verdict has an ]
independent value which is central to the over-all quality of {
criminal justice. The concern of our system is not to
maintain the reputation of the technically innocent, but

that of the system of justice itself. Those who would object
to the payment of costs to acquitted persons whose factual
innocence has not been proved would thereby appear to regard j
the rule relating to proof beyond a reasonable doubt and :
various "technical defences" such as lack of corroboration,
or involuntariness in the taking of a confession, as _
unfortunate obstacles to the proper administration of justicey
And while the criminal law does place a number of evidentiary?
barriers in the path of the prosecution of a criminal charge,
they are there as essential safeguards in order to keep the
reach of the criminal law and those charged with its enforcem
within reasonable limits. It follows therefore that while i
there may be some undeserving accused who are, to use the :
phraseology of the New Zealand Report, "lucky to get off",45 .
society as a whole derives a substantial benefit by the
maintenance of the rules that make such a disposition possibl
It is on this basis that any intrusion on the value of the ver
of legal innocence should be resisted and upon which it may |
be concluded that "all the principles of British (and Cangdia
justice dictate that a man should not be penalizgd, sometimes;
severely, for defending himself successfully against a crimin
charge in a court of law".46

T A S i e T
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A second and equally important problem with the
first direction of the compensation rationale is that it is
too limiting. To confine costs compensation to the "truly
innocent" to be determined in the exercise of discretion
by the courts47 may limit cost awards, as in England, to very
few persons. 1In England, while the principle behind the
Costs in Criminal Cases Act 1952 is reasonably broad, in

practice costs have only been awarded to innocent accused

- persons in exceptional cases.48 Probably one reason for

this limitation is an undue restriction by the courts on
d - their discretionary power.49 But it would seem that another
reason is that it is one thing to find innocence based on a
reasonable doubt but quite another to establish innocence,
for example probable innocence, for purposes of costs. And
while that difficulty may minimize the risk that a costs
awards system in favour of "innocent" accused persons will
create a third verdict - because some of those denied costs
may indeed be innocent but unable to prove it - it will also
de result in a costs awards system of little or no benefit to

the vast majority of persons who are charged in the criminal

process, That is not to say that the first direction

(or dimension) of the compensation rationale should be
) ignored as having no merit. On the contrary it has
considerable force by the very fact that it is the basis of
costs awards systems in other jurisdictions. But at the
same time by reason of the risk of the third verdict that it
raises and its somewhat limited application it is not, by
itself, a substantial enough basis for a costs awards
of system,

b

The second direction of the compensation rationale,

et that is in compensating all accused persons for costs that
should not have to be suffered, would seem to be more
-4 promising. Again, as earlier noted,®0 a compelling argument

can be made that no accused should, in addition to being
charged with a crime and subject to the possibility of
conviction, suffer the various economic losses that are

Lce. incurred in defending that criminal allegation or in waiting
iry for a plea of guilty to be entered. Of course in practical
je, terms most accused cannot avoid incurring economic losses

2 for the periods of time that may be spent either in gaol
cement following an arrest or in court appearances. During these

periods wage and other income losses occur in addition to
the direct defence costs that are incurred. However the

15 fact that such losses and costs are suffered is surely only

a consequence of the criminal process not its object and an
ible. ideal system would be one where they were not incurred at all.
verdig Thus in pursuing this direction of the compensation rationale
4 one might even argue that every accused person, whether
iian) subsequently convicted or acquitted, should be compensated
nes for all costs reasonably incurred from the commencement of
ninal criminal proceedings to their conclusion, that is, to the

point of a verdict or other termination. And.while the
immediate response to such a proposal would llkely'be t@at
it is both too idealistic and prohibitively expensive, 1t




10

does underscore the point that a claim for costs compensat i
based on this direction of the compensation rationale can k
made equally by all accused persons and not just those who
are "truly innocent"., If the concern of a costs awards
scheme is to achieve greater justice for those who are
processed by the criminal law system then it would seem
just as important, if not more so, to focus on the economic
losses that are suffered by all accused persons, or at leas
all of those who are not convicted,S5l as those who might

be judged "truly innocent". The ultimate purpose even of
the latter direction is not to single out certain acquitted
accused as being particularly innocent and therefore worthy
of special mention, but to compensate these persons for
economic losses incurred as a result of a prosecution. But
since such losses are unfortunately borne by all accused
persons it would be more just to approach that ultimate
purpose directly. Thus while it would likely be prohibitiw
expensive to provide for costs awards to all accused person:
it would be quite feasible to provide for costs to be award
to those most in need of them. A further compromise might
be made to limit such awards to acquitted or discharged
accused persons,>2 but again on the basis of need rather
than on the basis of who is the most innocent. To
demonstrate need it should also not be necessary to show
extreme poverty. Of course the poor would be covered by
such a scheme if losses and expenses had been incurred.
But, to refer again to the article of John M. Sharp, "the
typical sufferer under the present law is the innocent53
middle-upper income bracket defendant who just fails to
qualify for legal aid and to whom the costs of a necessary
defence represent a severe financial blow".54 while there
might be some disagreement as to the cut-off level for
compensation, being either “middle-upper income bracket" or
simply "middle income", and some difficulty in defining

the criteria to be applied in determining need, the point is
a sound one, that is that many average persons, not just
the poor, should be compensated by a costs awards system.
Thus instead of establishing a costs compensation scheme
involving the courts in the exercise of discretion in
favour of those acquitted accused who are "truly innocent",
with the various problems thereby engendered,55 it would

be much more worthwhile to provide for a tribunal or board
to exercise discretion on costs applications in favour of
all agguitted or discharged accused persons who are most in
need, The value in the general criminal verdict of "not
guilty" would remain uncompromised and yet substantial
justice would be achieved,

C. Additional Questions Concerning Compensation Costs to
Acqulitted Accused Persons

While the general issues related to the two
possible directions for costs compensation to accused
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persons have been drawn, there are still other factors that
should be considered.

1. Costs to :}nnocent" Accused Persons

The main diffic:lty with this direction has
already been outlinsl,>/ dbut perhaps it wcunléd be
helpful to more fully present some of the arguments.
The main argument proceeds that "(T)he disadvantage
attached to providing that defence costs should

normally be awarded to the innocent would be the

~reation of two clascses of innocence - innocence
with costs and innocence without".58 what that
~EaME £ cr=—TEs7 L& usge SF Zhes Z5 armnsad

is charged with a criminal offence and is acquitted
without receiving costs there is at least the

risk that in the public eye he will still be
regarded as less than innocent. If he should

not apply for costs a suspicion of guilt would

be raised, and if he should apply and be

refused perhaps an even greater suspicion would

be raised.59 And while this risk would not

seem too important where the offence charged is

of a minor, regulatory nature, such as provincial
motor vehicle or liquor offences,®0 it could
assume crucial importance for Criminal Code
and other federal statute crimes. Persons
accused of these offences would run the risk
that even if acquitted or otherwise freed,if
costs were not obtained they would be forever
prejudiced in obtaining or holding employment.
Persons in public service occupations and many
others where trust, integrity, responsibility,
and other personal attributes are job-important
would be especially vulnerable. As well such a
system of costs compensation could well put
unbearable pressure on these people in the

defence of a prosecution. To them it would

never be sufficient to just be acquitted or to

be content should the prosecution abandon a
prosecution by a withdrawal or a stay of
proceedings. Undoubtedly there are times when

the Crown should not be permitted to commence

a prosecution and then abandon it leaving a

cloud over the accused.62 But there are also
situations when an abandonment of a charge can

be viewed as a just result. For example the
development in the United States of alternative
disposition procedures grouped under the terms

of "screening" or "diversions"63 hold considerable
promise. However this discretion of a costs

61
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scheme would likely pressure many persons against
ayailing themselyes of these alternatiyes should
they become available in Canada.64

One other question to be considered here, as
to the first direction for costs compensation to
accused persons, concerns the tribunal to be
employed in making costs awards. If costs are
to be determined by "innocence" then it would
seem sensible to entrust that question to the
trial judge. The judge will have heard all the
evidence in the case and will be in as good a
position as ‘anyone to make that determination.
As well the trial judge would be able to take
into account the conduct of the accused in relation
to the investigation and prosecution of the
offence charged.65 Thus in taking another
criteria into account his role will, in theory
at least, be less one of awarding costs on a
determination of innocence and more one of
making awards in the exercise of discretion
taking both innocence and co-operativeness into
account. Therefore the extra cost and
difficulty in having "costs hearings" before a
separate tribunal or board could be avoided.66
However against this apparent advantage might
be weighed the extra burden that would be
added to the work of criminal trial judges and,
perhaps, the possible reluctance of some of
them to go beyond the traditional duty of
determining innocence or guilt based on the
presence or absence of reasonable doubt.67

2. Costs to the Acquitted and Discharged Accused
Based on Need

While at first sight it would seem to be
extremely difficult to determine a system of
costs compensation based on need there is more
than one approach that might be followed in order
to solve the problem,

(a) The best approach would be to provide

for maximum costs to be awarded for lost

wages, lost income, and for counsel fees

and other costs actually incurred, to all
acquitted or discharged accused persons

whose income is below a particular level.68

The level could be fixed by determining gross
income upon proof provided to the compensation
tribunal and the system could be one of providing
uniform costs to all those who qualify,
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or more equitably, a system proyiding
proportional benefits decreasing in
accordance with an applicant's lesser need.
Thus taking the gross income figure of
$12,000,00 as being the fixed leyel up to
which maximum awards would be made, for an
applicant with a gross income 10 per cent
over this level he would receive 90 per cent
of available costs and for one whose income
was 50 per cent over he would receive

50 per cent -of his costs, and so on. However
for those with much larger gross incomes
there would come a point, i.e. at $24,000.00
or more, where no costs would be paid if this
scheme were followed. If this should seem too
harsh it could be made subject to a minimum
limit of 25 per cent of costs being available
to all applicants.

There are of course many variations that can
be made upon this theme but the thrust of it
is to provide full costs compensation to all
applicants in the lower income bracket and a
reasonably high measure of compensation to
those in the middle income range. While
some persons might complain about having to
disclose their income, the more substantial
complaint would come from those who would
either be denied costs or receive only
minimum awards. But on the other hand if
the levels of compensation are fixed at
reasonable levels, such as those above, this
complaint would be confined to persons who
receive substantial gross incomes and to
persons of affluence. And to their complaint
it would be reasonable to respond that
greater social justice would be achieved by
this costs system than by one which attempts
to single out the innocent accused - or by
not having one at all which would probably
be the case if the model proposed were one
of compensating all acquitted and discharged
accused persons with their full costs.

(b) A second approach, and arguably less
worthwhile, would be to reduce the amount
of all costs awards to minimal levels, and
then permit them to be awarded to all
acquitted or discharged accused persons
without discrimination as to need. It is
the approach often favoured in other
compensation schemes, such as no-fault
awards in automobile accidents.®9 But in
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order to make it feasible it would likely
be necessary to make the amount of awards
guite small and since, unlike no-fault
schemes in tort law where the vyictim is
permitted to prosecute a civil suit for
damages 1in excess of the no-fault award,
claimants would not have other sources
available for compensation,’0 the value
of this approach is lessened accordingly,

For both approaches it would be best to
separate the costs system from the courts, at least
for compensation costs.’l The courts have no
special ability to determine economic need and
since nearly all provinces now have established
compensation systems for victims of crime’2 it
would be a relatively simple matter to include
costs awards to acquitted or discharged
accused persons in those systems. The funds
for each province should be provided from the
federal purse and thus it would simply be a
case of each province administering those
funds - much as they are now encouraged to do
through agreements with the federal government
for compensation of victims of crime.?

A problem that could be encountered with
a liberal costs awards system is that judges
and juries might, in certain cases, be
reluctant to acquit since the accused would
receive costs. This concern could be
expressed in the sense that such a costs system
would distort the burden of proof in criminal
cases and result in convictions in cases
where acquittals based on reasonable doubt
would otherwise obtain. However this is at
best a very speculative concern and to the
degree that it could be a problem it would
likely be alleviated if the awarding of costs
to acquitted accused is divorced from the
courts and determined by a separate compensation
board based on economic need - which is of
course the proposal in this paper.

Costs to the Prosecution

Another policy question that warrants considerat

is whether costs should be awarded to the Crown against an
accused. Formerly, in indictable cases, costs could be
awarded against a convicted accused.’4 And although the
provision for such costs was removed by a later revision o
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the Criminal Code,’® they may still be awarded in summary
conviction cases./6 But, history and present Criminal Code
provisions aside, the argument is rather compelling that the
expense of administering criminal justice should be borne

by the state and not by the accused. Indeed the acceptance
of this principle was the very reason for section 1044 being
dropped from the Code in the 1953-54 Revision.’?7 That
principle was restated in the report of the Ontario Royal
Commission Inquiry in Civil Rights. 8 1In the words of
McRuer C.J.:

"No person convicted of an offence should be
required to subsidize the expense of his trial
by having costs thereof levied against him". 79

It is our conclusion that this principle should be followed.
While it is of course possible to conceive of a defence
counsel attempting to employ improper tactics or for an
accused to conduct himself in a disagreeable manner there

is no necessity to penalize them with costs. Our courts
have ample control over the use of their resources to control
and prevent improper delay or the advancement of frivolous
arguments without resort to the penalty of costs. As well,
the availability of costs in favour of the Crown could have
the effect of making defence counsel or the accused afraid
to pursue gquite legitimate arguments and defences.

E. Punitive and Deterrent Costs

As noted earlier80 a second rationale for awarding
costs is, in some situations, in their punitive and deterrent
effect. 1In awarding costs the law may succeed in deterring
frivolous prosecutions by punishing those who bring them.

As well such awards may be used to discourage unacceptable
investigation and prosecution practices such as excessive
delay, unacceptable withdrawals of charges oOr stays of
proceedings, and multiple charging. While these are hardly
common practices, they do occur and it would seem that where
they are unjustifiable the accused, whether eventually
innocent or guilty, should be compensated for them.

To apply this aspect of a costs scheme the
eligibility for costs should be made by the trial court and
once determined the amount of costs to be awarded could be
the subject of a fixed scale collectable from the same .
compensation fund as compensation awards. In turn, to bring
home the punitive and deterrent aspect of these awardsf the
fund should have a right of recovery (subrogation) against
the prosecution officer or department concerned.
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F. Other Costs Awards

One other person who may haye a valid claim for
criminal costs compensation is the private prosecutor or
private informant. From time to time private prosecutions
are still conducted in Canada, in fact with a heightened
awareness of consumer and environmental problems they may
be increasing. Moreover a strong argument can be made for
the need to permit some private grosecutions in the
traditional criminal law field.8 If that role is accepte:
then it seems more than reasonable that where the
pProsecution was justified83 ang was brought because of a
lack of interest by the regular prosecution authority the
Private informant or prosecutor should not be required to
bear the expenses of the prosecution and should be
compensated by a costs award.

Here again the eligibility for the award should
be determined by the trial court on the traditional basis c
reasonable and probable grounds and once determined the
actual amount of the costs award based on the actual costs

suffered or incurred by reason of the prosecution should be
paid from the compensation fund.

III Recommendations

Measuring the existing system for costs in
criminal cases against the policy issues just reviewed, it
is not difficult to conclude that the existing system is
totally inadequate and should be replaced by a full costs
system. That new system should provide compensatory costs
to all acquitted and discharged accused persons or at least
to those for whom the economic costs suffered in the
successful defence of a prosecution represent a severe
financial blow. As well it should make provision for costs
awards where, although even guilty, an accused has been
subjected to unfair or oppressive investigative and
prosecutorial practices. Finally it should permit costs to
be awarded to private informants or prosecutors in appropria

cases but otherwise costs awards should be denied to the
Crown.

|
Based on these conclusions it is recommended j
that steps be taken, in part by changes to federal legislatig
and in part by federal-provincial arrangements, to provide
a Canadian Criminal Costs system with these features:

1. The repeal of all existing costs provisions;

2. The granting of costs awards by Provincial
Compensation Boards (the same boards that
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are presently concerned with compensation
awards to victims of crime) to all acquitted
and discharged accused persons based on
economic need. Maximum awards for counsel
fees, lost wages or business income, actually
expended or lost, are to be awarded to all
applicants having a gross annual income of
$12,000.00,84 or less upon satisfactory
proof as to the income level and as to the
costs actually incurred, being provided to
the Boards. For all applicants with a

gross annual income in excess of $12,000.00,
the amount of costs to be awarded shall

be reduced by the percentage that the

annual gross income exceeds the maximum
income level of $12,000.00 (eg. an applicant
with an income 10 per cent over $12,000.00
shall receive 90 per cent of costs incurred,
etc.). Provided however that all applicants
should be entitled to receive 25 per cent

of their costs;

The costs awards to acquitted and discharged
accused persons85 should be based on
maximum levels and should be in relation to:

(a) counsel fees;
(b) witness's expenses;

(c) loss of wages or private business
income;

(d) travel and accommodation costs.

An award of punitive and deterrent costs to
accused persons, whether acquitted or
convicted, based on these factors:

(a) whether, generally, the investigation -
into the offence or related offences
was conducted in a reasonable and
proper manner;

(b) whether, generally, the Crown conducted
the prosecution or prosecutions in a
reasonable and proper manner;

(c¢) whether, generally, the conduct of thg
accused in relation to the investigations
and prosecutions were reasonable,
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The award of costs to a priyate informant or
priyate prosecutor where the prosecution was
commenced upon reasonable and probable grounds
and where the Crown unreasonably refused to
conduct the prosecution;

The award of costs against a private informant
or private prosecutor where the prosecution
was commenced without reasonable and probable
grounds to believe that the accused committed
the offence charged;

For costs awards in the cases of (4) (5) and
(6) , eligibility for costs should be
determined by the trial or hearing court;

In the case of (4) once eligibility has been
determined the applicant should receive a
fixed costs award from the Provincial
Compensation Board, upon presentation of a
certificate of eligibility, the amount to be
determined by those costs actually incurred
by the accused and by the need to award
punitive costs, (but in no case should an
accused receive double costs under (2) and
(4) above) and the Board should have the
right to recover those costs from the Crown
Officer, or Government Department, or local
authority on whose behalf the Crown Officer
was acting;

In the case of (5) once eligibility has been
determined the applicant should be
compensated by a costs award from the
Provincial Compensation Board for actual
costs incurred, as in (3) above;

In the case of (6) once eligibility has been
determined (here the court clerk could act
before the trial court as agent for the
Provincial Compensation Board) the Provincial
Board would have the right to claim against
the private prosecutor all costs received by
the acquitted or discharged accused;

The principles applicable to the trial
situation shall apply to all appeals including
appeal by way of trial de novo, to all
hearings and appeals thereon for the Writs of
habeas corpus, certiorari, mandamus, and
prohibition relating to matters arising out
of criminal charges under The Criminal Code
or other federal statutes, and to cases where

charges are withdrawn or proceedings stayed;




19

12. The Federal Government should provide the
necessary money to fund the Criminal Costs
system. This could be done by having
the Federal Government provide the funds
to the Provincial Compensation Boards
under agreements requiring the money to
be allocated as provided herein.

IV Conclusion

At the outset of this proposal we drew attention
to the fact that while our proposal follows upon the
Research Report of Professor Burns entitled "Relating to
the Matter of Costs in Criminal Cases"86 it does not follow
all of his recommendations. Of course some are agreed with
and have been recommended in this paper, such as provisions
for punitive and deterrent costs and costs, in appropriate
cases, to private prosecutors. But we are in fundamental
disagreement with his principal recommendation of costs
awards to "innocent" accused persons.87 While we agree
with the statement in the working paper of the British
Columbia Law Reform Commission on "Costs of Accused on
Acquittal" that "the criminal justice system is constantly
in need of reform and verg often oppressive when enforced
in its present state...", 8 we do not agree that the way
to relieve that oppression is to compromise on the high
value our justice system places "on safeguards against the
conviction of innocent persons".89 One of those safeguards,
as expressed in the famous case of Woolmington v. Director
of Public prosecutionsd0 and now contained 1in the Canadian
Bill of Rights,91 1s that an accused "is presumed innocent
until proved guilty according to law in a fair and public
hearing...".9 It is our view that, for "true crimes" at
least,93 that a safeguard would be seriously compromised by
a system of costs that would single out the truly innocent
from those not so innocent and thus all acquitted accused
for whom costs were denied or unavailable would be in a
worse position than at the commencement of criminal
proceedings; though acquitted and entitled to their freedom
they would no longer be presumed innocent but, at the very
least, subject to the suspicion of guilt with all of the
consequent disadvantages that could attach to that
condition,

In further support for this view we refer again
to the working paper of the British Columbia Law Reform
Commission where it is noted:
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"In assessing the proposal made in this working
paper, the reader should bear in mind that the
cases are few that lead to a clear-cut
conclusion of innocence. Most evidence 18
etreumstantial and the Judge or Jury must

draw tnferences about whether an accused did
or did not commit a certain act and whether he
did it knowingly or with a wrongful intention,
These are matters for human Judgment rather
than setentific proof, and an accused who wins
an acquittal on such judgment ts entitled to
have his acquittal taken qt face value"”, 95

Not only do we agree that this assessment is sound, but we
suggest it argues against and not for a costs awards scheme
that would favour the demonstrably innocent accused.

Thus while we recognize the value of costs
compensation in criminal cases, our proposal is one that
attempts to meet that objective directly by a system of
costs awards to those acquitted and discharged accused
persons to whom the actual "costs of a necessary defence
represent a severe financial blow".96 Further while we
recognize that our proposal has its own difficulties, not
the least of which are its financial implications,
nevertherless we are prepared to defend it, and not one that
would tend to create a second class of innocence, as a just :
solution to the need for costs compensation to acquitted
and discharged accused persons.
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Burns, Research Report for the Law Reform' Commission
"Relating to The Matter of Costs in Criminal Cases":
October, 1972, on file at the Commission’ (hereafter %
referred to as the Burns Report); Professor Burns I
research on the subject of Costs in Criminal Casesy.
was actually done jointly for both the Federal Law’
Reform Commission and the British Columbia Law Reform;
Commission, and the British Columbia Commission has
since published a working paper (No. 9) following "
the Report concerning costs in judicial proceedings

for provincial offences. 2, S
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The Burns Report was circulated to all Provincial "
Law Reform Commissions and to the Department of [:
Justice. i
The principal recommendation of the Burns Report is
that costs should be paid to acquitted accused persons
who are "wrongly accused" or "probably" innocent; @ ¥
see Burns Report at 89-93, and at 112. The Burns': Y
Report also recommends costs to be paid to all accused’

-

practices, and to the Crown in appropriate cases;’' .
see Burns Report at 89, 136, and at 105, :114, 1204 .}
123-125, 126, and 134. Again we disagree with the
Burns recommendation in favour of costs awards to’
the Crown. See infra at 3-20 for our discussion.”
of these various issues. . R
The situation in British Columbia is generally governed
by s.2(1) of the Crown Costs Act, R.S.B.C. 1960 c.87.:
wherein the Crown may not receive nor have costs *' 7
awarded against it in the absence of statutory authori

See eg., R. v. Guidry (1965) 47 C.R. 375, (1966)
C-C-Cc'l6l (NnB.CaAa). ! e th : L

See Criminal Code sections, 744(1) (b) (trial), 758 %
(trial:de novo), 766 (stated case), 610(3) (appeglsr
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See Criminal Code section 772, and see the Attorney-—"=

General of Quebec v. Attorney-General of Canada (1945)¢
.C

S.C.R.. 600, 84 C.C.C. 369, (1945) 4 D.L.R. 305 (S.C
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Criminal Code section 610(3).
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Crimiﬁél Code sections 656 and 657.
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Criminal Code section 529 (5). - B o
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On the issue whether or not provincial courts can

" make rules under s.438 of the Criminal Code autho-
rizing the imposition of costs or whether their
power is, confined to the regulation of costs autho-
rized by other substantive laws, there is.a clear
conflict of judicial practice: In British Columbia .
(Re Christianson.(1951) 3 W.W.R. (N.S.).133, 100 )" 4
C.C.C. -289, 13 C.R. 22, (1951] 4 D.L.R, ;462 (B.C.5.C.))
and Ontario (Re Ange [1970] 3 O.R. 153, 1970 5 Cc.C.C. ' §
371 (Ont. C.A.), Re Sheldon Unreported, . (1972).per
Lieff J. (Ont. S.C.) the judicial view is that courts
do not have such power, whereas in Saskatchewan.the
opposite view has been adopted: Ruud v. Taylor'

(sub. nom., R. v. Taylor; Ex parte Ruud) (1965T_ 51

g., 4\_ ;‘l
Costs 'in Criminal Cases Act, 1952. g

wlans

Costs”in Criminal Cases Act, 1968.

Costshih Criminal Cases Act, 1967.

Costs in Criminal Cases Act, 1967.

The Canadian practice in civil cases is to permit the
successful party to charge against the unsuccessful
party. a number of tariff items reflecting the work of X
the various stages of the litigation from commencement
to termination. 3

See infra at 15.
See supra at 1.

New Zealand Law Revision Commission Report of Committee
on Costs in Criminal Cases 1966 para 28 (quoted in
Burns Report at 92).

Statement issued by the English (London) Bar Council a
October 11, 1967 in response to the inadequate compensaty
awarded to one Powell after charges were dropped of

indecently assaulting a girl of 10. (Referred.to in"
Sharp, "Costs on Acquittal, Some Comparisons and ¥
Criticisms" (1968) 16 Chitty's Law Journal 77).

!
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See Burns Report, at 106, 110, 112-114.
See sﬁpra at 3.

See 'supra at 3-4.
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Although 6ccasionally substantial damageéicanfbe
recovered in tort for malicious prosecution, 'see
eg. Bahner v. Marwest Hotel Company Ltd. ‘and Muir ‘.-

(1969) 6 D.L.R. (3rd) 322; aff'd on appeal ,(1970) "
12 D.L.R." (3rd) 646 (B.C.C.A.), it is really an T
uncertain, and illusory remedy. See textfi@fra at 6.

See Press' Releases from Office of The Miniéﬁer of , .
Justice dated March 15, 1973. it 4

PR L tEle
PP § f

Some legal aid programs, as in Ontario and. ‘British % ¥
.. Columbia,” permit an accused to select a lawyer from% ' &
a panel.or list of lawyers agreeable to receive 'legal
aid cases. Others, as in Nova Scotia and®in the 2f P
city of Montreal, resemble a public defender system

5

See supra at 3-4. EE & %

"See supra at 4.
St AT

s ey : 4 : LW
The point ‘made here is that even if cost inedig

to the "truly innocent accused" as in the .Burns Report ,;
(and following the first direction of the“compensatignfgﬁwan
rationale), there would still be a considerable gaply BNiii
between the needs of such a scheme and compensationia; s
obtainable through the tort remedy. P s :

A B
e N e i g8
-.,?:.'f:j, L

Sharp, "Costs on Acquittal, Some Comparisbné‘ahd
Criticisms" (1968) 16 Chitty's Law Journal 77 at

See supra at 3. :5é 
See supra footnote 20.

An acquittal verdict covers both hearings on the merits
and dismissals of charges where the Crown fails, or: ..
declines to adduce any evidence. And in the latter:’
case while such an acquittal may not prevent the %’
accused from being recha..ged with the same offence, .
see R. v. Chambers (1970) 1 C.C.C. 217, and,R. v. .~
Rosenberg (1970) 9 C.R.N.S. 366, it remains.an. acquitt
for all purposes until that event. A A

Reference here is to withdrawals of charges and (= o RS
stays of proceedings; see Criminal Code section 508."

See supra, footnote 30 at 85. : ot 5

) ‘ ] T

-

While this is too large a question to ful%yfcover ai};
of the arguments on it, in this paper, it‘will be "%’

iy ‘.P
obvious*“that the authors are opposed to the:introductigp?

S Py
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38,

39.

40.
a1,

42,
43,
44,

 See Burns Report at 71-72 for comment on the 1959 :
. Practice Direction of Lord Parker on the eligibility}
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The Burns Report leaves the eligibility for costs i
the discretion of the trial judge and, if the crite
of New Zealand were to be followed, in addition to
the question of the accused's innocence the trial
judge would be entitled to consider the conduct of
the accused in relation to the investigation and
Prosecution of the offence charged. Thus to some
extent it can be argued that since costs eligibilit:
is dependent upon the exercise of ' discretion taking
a factor other than innocence into account the risk
of creating a third verdict of less-than-innocence :
diminished - but only to some extent.

England has provided such costs since 1952; see
Costs in Criminal Cases Act, 1952.

These jurisdictions do not require costs applicatior
to be made in private chambers nor do they prohibit
publication of costs awards or dismissals of costs
applications.

The view that the "innocent" should not be singled
out by costs awards.

See Sharp, "Costs on Acquittal..." supra footnote
30 at 85.

Ibid. _
See Burns Report at 129-131 and at 121.

Sce Burns Report at 131-133. Taking the 1968 statis
he concludes that for both indictable and summary
conviction cases there were only, approximately, 30,
cases of acquittals. Added to this figure would be
all cases of withdrawals and stays of proceedings.
But even then an unmanageable figure would not be
attained. As well it is probable that for a good
percentage of this total there would not be any cost:

. in excess of legal aid assistance already provided..

See supra, introductory note at iv.
"The Times" (London) newspaper October 12, 1967.
See supra footnote 37.

See Burns Report at 121 and see also Sharp, "Costs
on Acquittal..." at 80-81.

‘l
4

for costs. ¥
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See supra at 4.

As noted earlier those not convicted include not only'f
-the acquitted accused, but those against whom charges -

are dropped or abandoned. Ry

‘ .

: L)
This éompromise is necessary not out ofjprinciplekg
but simply to make the costs scheme economically L
feasible. “ 5% e
Here Sharp clearly includes all acquitted accused.
not just the truly innocent. o .

See supra footnote 30 at 85.
See supré at 7-9 and infra at 10-12.
See infré at 12-14, -_ :

See supra at 7-9.

See supra footnote 30 at 85.

Of course if the trial judge in determining costs by
eligibility were also to take into account the R
accused's conduct, then it is possible that this risk..
might be reduced since a refusal of costs could, in a. .“:
few cases, be attributable to an accused's lack of 3
co-operation. But for the reason that it is difficult
to know, in any given case, what will amount to a lack :
of co-operation, and because our system is not one e R
that requires the accused to be co-operative this is f v
not a substantial point.

This very point is acknowledged in the British
Columbia working paper on costs. See Working Paper .
No. 3 "Costs of Accused on Acquittal" para (k) at 62.
In answer to this point it would not be sufficient to

argue that employers should not be concerned as to _
whether or not costs were applied for or obtained in
‘considering job applicants who have been charged but
acquitted. If there is a real chance that they would, .
then the reality is that this direction of a costs o
compensation system creates an unacceptable risk.". “

e

This is a complaint that is raised against excessive /i,
use of the power to stay proceedings contained in e
section 508 of the Criminal Code, 1w;

See eg. the discussion of these procedures in the

of The National Conference on Criminal Justice, . . uz“
January. 23-26 1973 at 7-32. - ‘ ;

iRepoﬁ;ﬂg_ﬁﬁ
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64.. For cases that might come within a "screening" system,
- i.e., where upon an examination of resource allocation
#;.@ decision is made not to continue a prosecution,
" ‘an accused might be unwilling to agree to a withdrawal
O - of the charge to facilitate screening. if it meant a
i = denial of costs that were tied to proof of innocence.
- If costs were not so tied to innocence little problem
~would exist: if costs were available at the stage of
- screening for cases where charges were withdrawn or
{8 proceedings stayed, conceivably the actual costs
incurred at that point would be minimal. Furthermore,
L ; if all "screening" of cases i.e., abandoning of
- . charges, and "diversion" of cases where the accused
: .. consents, were pursuant to an open, acknowledged
o8 3 - system that operated subject to known criteria and to
Pj” iy i a system of review it would be reasonable in a costs
Pt compensation system (that did not favour the innocent
., accused) to not provide costs for these cases.

65... See supra footnotes 37 and 58.

L. i 66.  Following the first direction of the compensation

| A ~rationale, costs based on innocence, if eligibility

| - ; . for costs were to be determined by a separate tribunal,
f _eg. a Compensation Board, the board would be required
; to hold its own hearing on innocence and any other

‘i, factor that would determine costs eligibility and that
\;%would be an extremely trying and inefficient procedure.

VN Thig reluctance is probably a contributing factor to
the restrictive interpretation of England's costs

i .awards scheme; see supra at 8.

1#. =’ 68, “No doubt there will be some disagreement as to what
| Y - that level should be. For purposes of this proposal
ekl g » we have taken the sum of $12,000.00 as the annual income
" "~ level up to which full awards should be made. It is
. 0of course simply an arbitrary choice, but it does
~meet the concern of attempting to provide reasonable
" costs compensation both to persons in the lower income
o .bracket and to middle-income earners.
69.1f5ee eg. the no-fault automobile accident scheme in
= hi 3 - »British Columbia enacted in 1969 by An Act to Amend
I “the Insurance Act S.B.C. 1969 C.1ll.
| Lk ;

70. ‘Subject to the limited availability of a tort suit
for malicious prosecution.

|

==

| ; /
1“ : g 71. /. For punitive or deterrent costs and for costs for or

if & , "against private prosecutors it would be reasonable to
A g / have eligibility determined by the trial court. See

: - .supra at 15-16.
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B .fj
Eight provinces have enacted leglslatlon providing.
for compensation to victims of crime. They are: .|
/.,

(1) Alberta, Criminal Injuries Compensation Act
R.S.A. 1970 C, 75 \

(2) Ontario, Law Enforcement Compensation Act
R.S.0. 1970 C. 237

(3) British Columbia, Criminal Injuries Compensation
Act §5.B..C. 1972 G+ L7

(4) Saskatchewan, The Criminal Injuries Compensation
Act ©S.S. 1967 C. 84

(5) Newfoundland, The Criminal Injuries Compensation ' =¢ |
Act S.N. 1968 C. 26 - W e

(6) New Brunswick, The Innocent Crimes Victims
Compensation Act S.N.B. 1971 C. 10

(7) Québec, The Crime Victims Compensation Act »If%l;'._
5.0« 1971 C; 18 = “ Wl

(8) Manitoba, The Criminal Injuries Compensatloni
Act S.M. 1970 C. 56

Cea

Agreements have now been completed with all eight of
the provinces that have victim compensation schemgs.

See Criminal Code 1927 section 1044,

See Criminal Code 1953-54 Revision: for a historical
development of section 1044 see Martin's Criminal
Code 1955 at 958-959.

Section 744(1) (a) Criminal Code R.S.C. 1970 C. 34
as amended to July 15, 1972. '

See Hansard, House of Commons Debates IV at 2888.

Report No. 1 Vol. 2,
Ibid. at 927.

See supra at 2.
This aspect of costs awards could develop as a e dtads
reasonable alternative to the rather "heavy" doctrine -;~ﬁ.~
of abuse of process. See R. v. Osborn (1971) ' "o
S.C.R. 184, (1970) 1 c.c.c. (2d) 482, (1971) 12 C.R.N.S. ¥
1. See also R. v. K. (1972) 5 C.C.C. 46 (B.C.8.C:) ‘

and Attorney-General of Saskatchewan v. Macdougall

1972 2 W.W.R. 66.




82, This qﬁéstion is the subject of a speciaiistudy

fBS.ﬁﬁIt should not be necessary for the private prosecution |

fi 84.[;As noted earlier, the sum of $12,000.00 as the income

s BS.AfIf the abandonment of prosecutions through withdrawals

86. ¥ See supra at 1.
/87, < See Burns Report at 89-93.

88, lWorking Paper No. 9 at 1.

91, s.c. 1960 C. 44.

“'92, iIbid. section 2(10). i

3“~_93.37The British Columbia Working Paper No. 9 does in

"'94, . See supra at 11-12.
5 95 fWorking Paper No. 9 at 4.

°7:96, iSharp; "Costs on Acquittal..." at 85.
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i:presently in progress for the Procedure Project
~0f the Law Reform Commission. 35,

rod

= to result in a conviction. Rather the test of
.. reasonable and probable grounds for conducting the
"prosecution should be sufficient.

+,level up to which maximum awards might be made is
an arbitrary choice; see footnote 67 supra.

~and stays of proceedings were according to "open"

Jcriteria and subject to review then it might seem
-reasonable to withdraw some pre-trial determinations ]
. from a costs awards scheme. For example for withdrawals
.or stays to facilitate some alternative form of
‘treatment consented to by the accused it would be

. unreasonable to make provision for costs awards when,
- because the alternative treatment is determined by the
‘guilt and consent of the accused, when no costs would
be awarded to convicted accused dealt with in the

. traditional trial and sentencing process.

¥

89. . Ibid. at 2.

90. (1935) A.C. 467 at 481-482,

{

‘fact briefly acknowledge the possibility that our
- concern \is a real one for "true crimes". See
~Working Paper No. 9 para (k) at 62.




