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developmwent and refori, including the codification,
elimination of anomalies, repeal of odbsolete and
unnecessary enactwents, reduction in the numper of
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modernization of the law.
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L INTRODUCTION

The basis of our criminal justice system is the concept tha
a person is presumed innocent until proven guilty by law.
Safequards are built into the legal system to protect the rights
of those who have been accused of a crime. Their purpose is to
ensure that no one will be convicted of a crime which he did not
commit, In addition, there are safequards designed to protect
the individual from an erroneous accusation of guilt,

In spite of the protections and safeguards offered by the
law, it does happen that on occasion individuals are unjustly
convicted or unjustly accused, It is the dilemma of this latter
group - those who have been charged with an offence, but who are
subsequently able to demonstrate their innocence - which is the
subject matter of this paper.

Until recently, the prevailing view has been that such an

eventuality is "one of the inevitable hazards of living in

monwmﬂkzd

and that those who have been unjustly accused have bee
well served if there ultimately is a finding of "not gquilty".
Now, however, another view is surfacing, that an acquittal is
not satisfaction enough. Something more - a form of monetary

redress - is required.

! Report of the Committee on Costs in Criminal Cases (New
lealand, T966], para. 28. Cited in Report on Civil Rights -
Part 2 - Costs of Accused on Acquittal, Law Reform Commissior
of British Tolumbia, 1974, p. Z8.




It has no doubt been the dramatic case of Susan Nelles that
has pushed the issue of compensation for those unjustly accused
so forcefully into the limelight. Susan Nelles mw the nurse who
was charged in 1982 with the murder of four babies at the Toronto
Hospital for Sick Children. There was a period of fourteen
months between her arrest and her exoneration. It was reported
by newspapers that at the end of that time her legal bills
totalled between $150,000 and $200,000.2

Most individuals who fall into this category - that is,
those who are innocent of the crime of which they have been
accused - will not have legal costs that in any way approach the
amount incurred by Susan Nelles. VYet the question to be asked is
the same in each case: should a person who is innocent and who
has been forced to prove that innocence with his own financial
resources be compensated in some way? Should a person whose life
has been disrupted, whose source of income may have been
affected, whose name has been blackened through no fault of his
own, receive some form of monetary redress?

The public purse supports the criminal Justice system. Yet
no one financially assists the innocent accused who is drawn into
that system. Does the criminal justice system not have an
obligation to the accused who has somehow inadvertently become

caught in its mechanism?

2 The Globe & Mail, Toronto, May 27, 1982 gave the figure of
$150,000. The Vancouver Sun, Vancouver, June 4, 1982 reported
the sum to be between $150,000 and $200,000,

Although at least two of Canada's Law Reform Commissions

have studied the problem of what the criminal justice system ow

to those who have been unjustly mnncmma,w none of their proposa

have been acted upon by their respective governments, nor has

there been agreement among the Commissions themselves on the

means by which compensation should be awarded. With this paper

the issue is once again being addressed.

4

3

The Law Reform Commission of Canada issued a report in 1973
titled Criminal Procedure - A Proposal for Costs in Criminal
Cases. The Law Reform Commission of British Columbia issued

report in 1974 titled Civil Rights - Costs of Accused on
Acquittal.

The Law Reform Commission of Canada and the Law Reform
Commission of Saskatchewan collaborated for a time in this
area of the law, but ultimately concluded that separate
papers were warranted.



II. A SUMMARY OF THE PRESENT LAW

Under the present law, the likelihood that an accused will
be compensated for costs is very remote. The reason for this
state of affairs is not hard to identify. Until fairly recently,
in virtually all cases the Crown neither paid nor received costs.

[(Iln dealing with costs in cases between the Crown and
a subject...the rule should be that the Crown neither
pays nor receives costs unless the case is governed by
some local statute, or there are exceptional
niwn:mwﬂm:nmm justifying a departure from the ordinary
rule.
Over the years, statutory provisions have been developed that
enable the courts to award costs. However, they are either very
limited in scope or have been interpreted in a manner that has
reduced their effectiveness.

Criminal law offences are divided into two categories, the
indictable offence (the more serious offence) and the summary
offence (the less serious offence). Each is treated differently
in the Criminal Code. Even in the matter of costs there are

differences. Each category, therefore, will be considered

separately.

A. Indictable Offences

In the prosecution of indictable offences, there is no
general power to award trial costs. There are a few
circumstances under which costs may be awarded to an accused but

their occurrence is extremely rare. Costs may be awarded to an

accused when the indictment or count under which he has been

charged is incorrect and it is considered necessary by the court
to adjourn the matter so that a correction may be made. Under

those circumstances, the accused may be awarded costs that he

incurred as a result of the system's initial error and the

6

necessity for amendment, Costs may also be awarded in

prosecutions for the virtually obsolete crime of defamatory

7

libel. Courts of Appeal hearing indictable offences are

explicitly precluded from making orders for nOmnm.m

|

It has also been suggested that superior courts can rely O:V
their inherent powers to impose costs on the Crown, but only in 7
exceptional cases "analogous to contempt of court situations"
where "necessary to censor the negligence or misconduct of a
umwnwz.w 7

Prior to December, 1985, there was much speculation about 7
section 438(2)(c) of the Criminal Code. Did it give a court
general authority to award costs?

Section 438(2)(c) stated that the court had the power to

requlate the pleading, practice and procedure in criminal

matters, including costs. The question whether the word

"regulate" included the substantive power to award costs was

6  Criminal Code, s5.529(5).

7 Criminal Code s. 656. See also Law Reform Commission of |
Canada, Working Paper 35, Defamatory Libel (1984).

8 Criminal Code s. 610(3).

Q ,

A.G. Quebec v. Cronier (1981) 63 C.C.C. (2d) 437,




considered by commentators in scholarly works and by members of
the judiciary but a definitive interpretation did not mamﬂ@m.go
The word "costs" was deleted when section 438(2) was amended in
December of 1985, rendering further consideration of the matter

unnecessary.

B. Summary Conviction Offences

Legislation that deals with the awarding of costs in the

prosecution of summary conviction offences is found in the
Criminal Code in sections 744, 750, 772 and 438(1) and ANUﬁnv.ﬁd

Sections 744 and 772 provide that the trial court may, at
its discretion, award costs that are reasonable for summary
proceedings and that are not inconsistent with the schedule
following section 772.

A reading of section 744 would lead one to believe that it
confers a broad discretion on summary conviction courts to award
costs. However, section 744 has been construed as referring only
to the exceedingly modest fees and allowances set out in section
772 and the schedule *cﬂﬁozmsn.wm The schedule which sets out
the fees and allowances that may be charged by summary conviction
courts is badly out of date. The last changes to the schedule

were made in the 1953-54 revision to the Code, and then only some

10 R. v. Brown Shoe of Canada Ltd. (1984), 11 C.C.C. (3d) 514;
Re Christianson (1957J 100 C.C.C. 289; Rudd v. Taylor (1965)
ol W.W.R. 335 (Q.B.).

' Criminal Code, R.S.C. 1970, c.C-34.

12

A.G. Quebec v. A.G. Canada, [1945] S.C.R. 600

of the items were revised cnzmwa.aw For example, mileage costs
may be allowed at the rate of 10¢ a mile; if the services of an
interpreter are required he may be given $2.50 for each half day
he is attending trial, and if he is away from his ordinary place
of residence, he is allowed his actual living expenses up to a
limit of $10 per day. In addition, and perhaps most importantly
the fees and allowances set out in the schedule do not provide
for the item that is the defendant's greatest expense - lawyer's
fees, It seems, therefore, that none can be owamwma.gh

It is easy to see that reliance on this schedule has
rendered the application of section 744 of little value when one
is searching for an avenue by which an accused might be fully
compensated for justice gone awry.

In the case of an appeal, section 758 allows a court to make
any order concerning costs that it considers just and reasonable.
In 1980 the question of whether the power to award costs pursuant
to this provision included the awarding of costs against the

15

Crown was raised in the case of R. v. Ouellette. It was

concluded that on an appeal from a summary conviction, the Crown
may indeed be asked to pay costs. In this particular instance,

the Crown was ordered to pay the accused's costs on a solicitor

13 Robert S. Reid and Peter T. Burns, "The Power to Award Costs
in Criminal Costs or How Juridical Illusions Remain Illusions
uwmm the Less", (1981-82) 24 Criminal Law Quarterly 455, at

1% 1bid., at 473,

15

[1980] 1 S.C.R. 568.
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and client basis. Just what the full scope of those costs is
likely to be is uncertain. Different courts have handled the
matter in different ways. It is an issue that has yet to be

1mmo_<ma.du

C. Provincial and Municipal Offences

Provincial and municipal governments also have the power to
create offences, and those offences are processed through the
criminal justice system. They are often referred to as quasi-
criminal offences because they are usually less serious than
criminal offences. However, they can still result in fines or
jail terms. Examples of Saskatchewan legislation that contain

quasi-criminal offences are The Highway Traffic Act, The Liquor

Act and The Wildlife Act.

In Saskatchewan, Criminal Code procedures are incorporated

18

by The Summary Offences Procedure Act. Section 3(3) makes Part

XXIV of the Criminal Code (including sections 744, 750 and 772)

applicable to summary conviction proceedings under provincial law

16 In a more recent instance of an appeal from a summary
conviction, where the Crown was ordered to pay costs to the
accused, Mr. Justice Wright of the Saskatchewan Court of
Queen's Bench ordered that costs in a fixed sum be paid to
the accused; R. v. Moen (1987), 50 Sask. R. 159. Also see:
R. v. Wolter {T986), 49 Sask. R. 81,

17 Atrens, Burns and Taylor, Criminal Procedure: Canadian Law
and Practice (1983), XX 96-100.

18

R.8.5, 1978; c. $-63.

and municipal law. The payment of costs in provincial and
municipal offences is therefore regulated by the provisions of

the Criminal Code.

D. The Canadian Charter of Rights and Freedoms
19

The Canadian Charter of Rights and Freedoms has made
available a new avenue of compensation, Those who believe thei
Charter rights have been violated may ask for redress under

section 24(1). That section states:

Anyone whose rights or freedoms, as guaranteed by the
Charter, have been infringed or denied may apply to a
court of competent jurisdiction to obtain such remedy
as the court considers appropriate and just in the
circumstances.

The range of remedies available under section 24(1)
includes: to stay or quash proceedings; to dismiss an
indictment; to impose a lesser sentence upon conviction; to
exclude evidence; to make a declaration that there has been an
infringement of a constitutional right; to discipline the persor
who has infringed the right; to award monetary nosumzwmﬂﬂcz.mo
In deciding which of those remedies is "appropriate and just" ir

the context of criminal law, McDonald J. in Germaine v. R.

suggests that the requisite remedy is one that furthers the

Constitution Act, 1982: Part I, Canadian Charter of Rights
and Freedoms.

19

20 Germaine v. R. (1984) 10 C.R.R. 232 at 242; McLellan and

ETamn, "The Enforcement if the Canadian Charter of Rights an

Freedoms: An Analysis of Section 24" (1983) 21 Alta. L. Revy.
205,




object of the guaranteed Charter right that has been infringed,
without offending the reasonable expectations of the community
for the enforcement of criminal ;z.mi

It should be emphasized that these remedies are available
only when the Charter itself has been contravened. In the
criminal process where Charter rights are not violated a request
for monetary compensation could not be made under section 24(1).
However, for those whose rights have been infringed under the
Charter, it is a possible avenue of compensation that should not
be overlooked.

A number of commentators have assessed section 24(1) of the
Charter and believe that it should be, and will be, given a

"generous ianmwnqmﬁmnio:=.mw

Several judicial decisions reflect
the view that section 24(1) should be broadly applied. 1In Re

Southam Inc. v. R. (No. vaw it was stated:

The spirit of this "living tree" planted in friendly
Canadian soil should not be stultified by narrow
technical interpretations without regard to its
background and purpose; its capability for growth must

be recognized,.

21 (1984) 10 C.R.R. 232.
22 Manning, Morris, Rights, Freedoms and the Courts: Practical
Analysis of the Constitution Act 1982, at 48T, Toronto,
emond-Montgomery Ltd., T1983; FairTey, H.S,, "Enforcing the
Charter: Some Thoughts on an Appropriate and Just Standard
for Judicial Review", (1982) 4 Sup. Ct. L.R. 2173 Gibson,
Dale, "Enforcement of the Canadian Charter of Rights and
Freedoms", at 481-527, Tarnopolsky and Beaudoin &mam.g The
Canadian Charter of Rights and Freedoms, Toronto, CarsweTT,
1982,

23 3.¢.c.C. (3d) 515.

24

In R. v. Belton Allen Prov. J. noted:

As to the relief that may be given, it appears that tt
Charter has granted a very wide range within which a
Court can exercise its discretion.

R.25

In Germaine v, it was explained that the word "remedy" in

the legislation was to be given a "generous interpretation”.

Germaine was one of the first cases in which monetary

compensation was granted as a remedy under the Charter. McDonal
J. therefore felt it was necessary to demonstrate that monetary
compensation did indeed form part of the armoury of remedies tha
may be granted when it is just and appropriate to do so. He

lTooked to the Constitutions and cases of other nations for

precedents, relying in particular on the case of Maharaj v.

Attorney General for Trinidad and Tobago (No. mv.mm He conclude

that an order for monetary compensation was a remedy available i
a court of superior jurisdiction. He added, "I express no

opinion about any other court". Compensation was also granted i

a case heard one month later, in May of 1984. In Re Marshall ant

The Queen it was held that since the accused suffered a violatio:

of rights guaranteed by the Charter, he was entitled to his cost:
(on a solicitor-client basis) as the "appropriate and just

ﬂmsmaw=.mu

2% (1983) 2 C.R.R. 227.

25 mcmwm. footnote 271.

26 [19781 2 A11 E.R. 670 (P.C.).
27

(1984) 13 C.C.C. (3d) 73.



It is interesting to note that McDonald J. in Germaine v. R,

leaves open the issue of whether a remedy of monetary
compensation is available in any court other than that of
superior jurisdiction. This has proved to be a contentious
point, with strong opinions held on both sides. MclLellan and
Elamn argue that section 24(1) authorizes a court to grant any
remedy normally within the jurisdiction of that nocnﬂ.mm A
provincial court, therefore, would not have access to remedial
powers that are not now available to it. A superior court, he
argues, has inherent jurisdiction and may grant any remedy unless
prohibited from doing so by statute. It is free to order a
monetary remedy, but a provincial court, which does not have
inherent jurisdiction, is not.

There are cases which support this view. Lee Prov. J.
states that a provincial court does not have the power under
section 24(1) "to order the making of an apology, the payment of
damages or the performance of some act to draw attention to the

29

transgression of the accused's rights", In the more recent

case of R. v. Halpert, Hawkins Co. Ct. J. says:

With great respect to the trial judge and to the
principles of large and liberal A:nmwvwmnmﬂdo:, I feel
that a court of competent jurisdiction, zaw:u:.ﬁ:m )
meaning of section 24(1) of the Charter is limited in
its choice of remedies to those within its
Jurisdictional competence which, in the case of a

summary conviction court dealing with costs is

28 Supra, footnote 20.
29

R. v. Blackstock (1983) 29 C.R. (3d) 249 at 254.

severely, but nevertheless nummﬂwa circumscribed by
section 744 and 772 of the Code,

As indicated previously in this paper (pages 6 and 7), the
schedules set out under sections 744 and 772 are so limited as f
be practically valueless.

The contrary argument to the Charter remedy is that the
phrase "such remedy as the court considers appropriate and just
in the circumstances" refers only to jurisdiction over subject
matter and parties and that every court has unlimited discretion

to award whatever remedy it considers appropriate and u:mn.wd

In R. v. m.m.wm it was held that all courts have the

authority to award monetary compensation for an infringement of

Charter rights, including Youth Courts.

It seems that the clear intention of the framers of th
Charter was to bestow the authority to grant a just an
appropriate remedy, whatever form that might take, on

any court with competent jurisdiction to deal with the
matter before it for trial.

Porter Prov. J. found that the police had acted in an overly
zealous, uncoordinated manner in contravention of the accused's
rights and awarded the accused compensation in the amount of
$3,000. Judge Porter went on to say that it would not be a broac
and generous interpretation of the Charter to say that a

particular court may legally grant some remedies but not others.

30 (1985) 12 c.R.R. 201.

L Gibson, Dale, "Enforcement of the Canadian Charter of Rights
and Freedoms", 481-527, at 507, Tarnopolsky and Beaudoin
(eds.), The Canadian Charter of Rights and Freedoms, Toronto,
Carswell, T9B87.

32

(1986) 8 C.R.D. 425,45-01.



It would seem that the boundaries of section 24(1) are still
being established. For the most part, there is agreement that
compensation may be awarded in criminal proceedings in a superior
court where the Charter has been violated, even though there is
no authority in statute to do so. Whether compensation may be
similarily awarded in a provincial court is still cause for
dispute, and one that only the passage of time and cases through

the courts will resolve.

Although the Charter has opened a new avenue of
compensation, it is restricted to those whose Charter rights have
been violated. For others who believe they merit recompense from
the criminal justice system but whose guaranteed rights have not
been infringed, the situation remains the same. There is no
adequate financial support for an accused who is innocent and
subsequently acquitted. Assistance is limited and infrequent.

It is clear that something else is needed. A new system
must be devised - about that there seems to be general agreement.
But just what should that new system be? When should an accused
who has been subsequently acquitted be entitled to costs? What
expenses should be compensated? Who should pay? These are the
difficult matters to be examined.

A number of countries have established compensation schemes;
others are still in the process of studying the problem. An

awareness of how this problem has been dealt with in these other

Jurisdictions will be of assistance in a study of this matter.

We have therefore provided a brief look at the schemes already

existence,



ITI. SURVEY OF EXISTING COSTS SCHEMES importance of the

wqo charges and the conduct of the
parties generally,

A. The United Kingdom

The most recent Act governing costs in criminal proceedings
33 B. New Zealand

in England and Wales is The Costs in Criminal Cases Act, 1973.

. Costs may also be awarded in criminal cases in New Zealand.
This Act consolidated the provisions relating to costs in a

. L Under its system, the court has the discretion to award costs to
number of existing Acts, primarily The Costs in Criminal Cases

34 . the successful defendant.
Act, 1952, It gives the courts wide discretionary authority to

The procedure to be followed is set out in The Costs in

award trial and appeal costs to an accused who has been 38
Criminal Cases Act, 1967 (N.Z.). The court has absolute

acquitted, or to the prosecutor. The last practice note that was

) discretion to award a sum it thinks just and reasonable in
issued to provide direction in this matter stated that the making

) ) relation to the costs of the defence. Where there has been an
of such an award "is a matter in the unfettered discretion of the

; acquittal or discharge, or the information is dismissed or
court in the light of the circumstances of each particular

35 withdrawn for any reason, the defendant may make an

39

case". It stated further that it should be accepted as "normal

36 application.

practice" to award costs where the power to do so is given,
p 9

The court must, however, take into account all relevant
except where:

) circumstances, and in particular:
(a) the defendant's own conduct has brought suspicion on

himself and has misled the prosecution into thinking (a) whether the prosecution acted in good faith in bringine
that the case against him is stronger than it is; and continuing the proceedings; .

(b) there is ample evidence to support a conviction but the (b) whether at the commencement of the proceedings the
defendant is acquitted on a technicality which has no prosecution had sufficient evidence to support the
merit;

conviction of the defendant in the absence of contrary
evidence;
(c) the defendant is acquitted on one charge but convicted

on another, the court should make whatever order seems (c)

y : whether the prosecution took proper steps to
just having regard to the relative

investigate any matter coming into its hands which
suggested that the defendant might not be guilty;

(d) whether generally the investigation of the offence was
A [ conducted in a reasonable and proper manner;
21 & 22 Eliz. 11, c. 14, \
% 15 & 16 Geo. VI & 1 Eliz. II., c.48. 37" Ibig.
35 practice Note [1982] 3 A1l E.R. 1152. 38 N.z.s. 1967, No. 129.
3 Thia. 39

ool Thid « &



(e) whether the evidence as a whole would support a finding

of guilt but the information was dismissed on a
technical point;

(f) whether the information was dismissed because the
defendant established (either by the evidence of a
witness called by him or by the cross-examination of

zmn:mwmmm for the prosecution or otherwise) that he was
not guilty;

(g) whether the behaviour of the defendant in relation to
the acts or omissions on which the charge was based and
to the investigation and proceedings was such that a
sum should be paid towards the costs of his nmﬁm:nm.po

There is no presumption for or against the granting of

41 ;
costs, but no defendant is to be granted costs just because he

has been acquitted or discharged or because the information has
42

been dismissed or withdrawn. On the other hand, he shall not

be refused costs merely because the proceedings were properly
brought and nosﬂmzcma.bw

The New Zealand legislation does make reference to one
situation where the costs of a defendant who was convicted might
be paid. Where the accused is put to a greater expense in his
defence because the prosecution wishes to address a difficult or

important question of law, then he may receive costs that are

Just and 1mmmo:mudm.a»

0 1bid., s.s5(2).
1 1bid., s.5(3).
%2 Ibid., s.5(4).
3 1pid., s.5(5).
44

Ibid.,, s.6.

Despite the comprehensive legislation, the New Zealand
courts seem reluctant to award costs to acquitted persons. For
example, the expenditure for this item totalled only $8,695.00 ir
the financial year ending March 31, 1986. O0fficials from the Nev
Zealand Department of Justice explain the small figure on the
basis that the bulk of criminal cases are defended by legal aid.
Those whose cases were conducted by legal aid would not be
entitled to compensation because they had not used their own
financial resources in mounting a defence. In the same fiscal
period, that is, the financial year ending March 31, 1986, $4.85¢

million was spent on legal aid for of fenders. 4>

C. Australia - New South Wales

In the Australian State of New South Wales costs may be
awarded to an accused who has been acquitted if the court finds
that it would not have been reasonable for the prosecution to
institute proceedings had they been in possession of all the
relevant facts before the proceeding; and that any conduct of the
defendant that might have contributed to the beginning or
continuation of proceedings was reasonable in the

nmqncsmﬁm:nmm.am

Correspondence from the New Zealand Department of Justice,
1986.

45

46 Costs in Criminal Cases Act, 1967 (N.S.W.) s.3.




In coming to a determination the court may refer to all
relevant facts established in the proceedings and all relevant
facts contained within the application itself.%’

If the court finds that the above criteria have been met, it
may award a certificate to the applicant. This certificate is
then presented to the Under Secretary of the Department of the
Attorney General who approves the payment.

Although this avenue to compensation has been available
since 1967, applications under it are extremely rare. To date
total awards have never exceeded the $10,000 the Treasury has
allotted for this purpose. Often, the awards made during the
course of a year are minimal. In 1972, the Law Reform Commission
of Western Australia noted that the annual cost to the government

of the scheme in New South Wales was $1,255.50 for 1969 and
$758.00 for 1970.%8

L P EEEEEEPRER

Ibid.

48 ; o
Payment of Costs in Criminal Cases, Western Australia Law

Keform Committee, Working Paper, 1972, p.14.

IV. PROPOSED COMPENSATION SCHEME

It is clear that in Canada the system of costs in criminal
matters is outdated and of little value. P.T. Burns and R.S.

Reid, in the book Criminal Procedure: Canadian Law and Practice,

state the case very strongly:

The present system of costs in criminal matters makes
little sense., It is an anomalous and archaic system
based on a principle that is no longer valid in our
modern society. The case authority patently
illustrates that the system does not work; in many
cases costs are awarded without proper authority, and
in other cases the costs that are awarded mwmmﬂonmﬁdk
inadequate to be classified as compensatory.

They conclude that apparently the Canadian public is willing
to accept this situation and are not concerned enough to
institute a scheme of noaumsmmnﬁoz.mo

It is our view, however, that the Canadian public has
indicated a very real concern about the issue of costs for an
innocent accused. In the aftermath of the Susan Nelles trial,
media editorials and comment, including letters to the editor,
strongly supported the view that the criminal justice system owes
something to those who have become entangled in the legal process
through no fault of their own. Several :mzmumumwmmﬂ featured

editorials supporting some sort of compensation scheme for those

49 Supra, footnote 17, at XX 151,
50 1hid.
51

Editorial, The Globe and Mail, Toronto, May 27, 1982; Letters
to the Editor, The Globe and Mail, Toronto, May 27, 1982; The
National, Ottawa, February, 1982; The Star-Phoenix, —
Saskatoon, August 8, 1981; The Leader-Post, Regina, June 16,

1982, and others.
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who have been forced to mount an expensive defence to prove their
innocence. It is the view of the Commission that the public
would support a scheme which provides compensation, The

Commission believes, further, that simple justice demands it

The same issues that the Commission is considering here have
already been studied by those jurisdictions where a system of
redress for the innocent accused has been implemented. The

following statement is the philosophical basis upon which the New

Zealand legislation is grounded:

[t would, we think, be common ground that by accepting
the benefits of an ordered society the citizen becomes
subject to various dangers and risks, among them the
risk of being suspected, of being arrested and of being
prosecuted for offences he has not committed. These
dangers are minimized by the provision of fair
procedure, trained and upright police forces, and
speedy and efficient access to the Courts,
Nevertheless, there are and will always be cases where
innocent men are prosecuted without any fault being
necessarily laid at the door of the police. It does
not seem to us to follow that in these circumstances
the citizen must also be expected to bear the financial
burden of exculpating himself. Because we cannot wholly
prevent placing innocent persons in jeopardy that does
not mean that we should :ommmm far as is practicable
mitigate the consequences.

The Commission is in basic agreement with that view. No
system works perfectly all the time. And when a system is as
vast and complex as that of criminal justice, it should not be a
surprise that occasionally events go awry without blame being
attributable to anyone. Although these sorts of unhappy

Report of Committee on Costs in Criminal Cases (New Zealand,
1966], para. 30. Cited in Report on Tivil Rights - Part 2 -
Costs of Accused on Acquittal, Taw Reform Commission of
British CoTumbia, 1974, p. Z8.
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occurrences are minimal, they cannot be completely prevented. N«
one can promise the citizen that he will not be unjustly accused.
But the system can promise the innocent accused compensation for
the cost of proving his innocence. The Law Reform Commission of
Saskatchewan believes this is a promise that should be made.

As indicated previously in this paper, there are schemes in
existence in various other jurisdictions, most notably Great
Britain, New Zealand and Australia. Although their schemes look
good on paper, it seems that very few individuals are receiving
the benefits the legislation was intended to provide (see page
14). Can the problems with those systems be overcome?

Another difficulty is the question of who should be
compensated. This is the issue that has generated the most
discussion, particularly within the legal profession. Other
matters that have to be decided are: what expenses incurred by
the accused are to be compensated; what process would be used to
award compensation; how should concurrent offences be dealt with?

We are aware there are very divergent views on the kind of a

scheme that should be implemented. But this is no reason to

defer action. To wait until there is consensus is to take no step

at all.

A. Who should be compensated?

The most controversial and important issue is that of who
should be compensated. There are primarily two schools of

thought. One holds that every person who is charged and is



subsequently acquitted is entitled to compensation. The

Commission is not in accord with this all-encompassing view. We
do not believe it is right to award compensation to those accused
who have probably committed the act charged or a similar offence.
Rather, we believe (as do most jurisdictions which have already
implemented a compensation scheme) that compensation is owing
only to those who are truly innocent and who have been drawn into
the legal system through no fault of their own.

Legislation reflecting these principles would not allow an
acquitted accused compensation when that acquittal is based
solely on a technicality or on a reasonable doubt. Rather,
compensation would be allowed only when the evidence has
satisfied the Court that the accused, on a balance of
probabilities, did not commit the offence. A determination of
who is entitled to compensation would be made by the court in
accordance with certain guidelines.

Nor would it allow compensation to the acquitted accused
who, for some reason, had made it difficult for the Jjustice
system to ascertain his innocence. The Commission believes that
such an individual should not be awarded compensation if it is
largely as the result of his own actions that he finds himself in
the predicament of being before the courts. In such a situation
it is not unreasonable that he bear the expense of his defence.

There is one category of accused persons who, although being
without fault, would not be eligible for compensation under the

scheme proposed here., These are individuals who have been

convicted of an offence but who subsequently, after satisfying
the sentence imposed (or a portion thereof), are found not to
have been guilty of the offence for which the conviction was
originally entered. While we believe this is a serious concern,
it is our view that the basis of compensation for this category
is different enough to warrant a separate compensation scheme.
The person who has been convicted and who has suffered the
consequences of that conviction, whether it be prison, or loss of
reputation, or other more tangible losses such as loss of income,
has a different basis for compensation than the acquitted accused
who is seeking redress only for the costs associated with
criminal proceedings,

Often we have used the term acquitted when describing those
who are entitled to apply for compensation. By that term we mean
to include all those defendants who have been acquitted at trial
or on appeal, as well as: those whose charges have been
withdrawn or discontinued; those who have been granted a stay of
proceedings; and defendants who have been discharged after a
preliminary hearing. It is to be emphasized, however, that an
"acquittal"™ would not, in and of itself, be determinative of the
compensation issue. Rather, it merely determines one's

entitlement to bring an application for compensation.



B. The "third verdict" Problem

The Commission's decision to recommend compensation only for
the truly innocent may be met by the criticism that a "third
verdict" will be created. The contention is that by awarding
compensation to some acquitted and not to others two classes of

53 The end result is three verdicts:

innocence have been created.
(1) quilty, (2) not guilty, with compensation (meaning probably
innocent), and (3) not guilty, without compensation (meaning
probably guilty),

It is suggested that this creates a problem for the accused
who is acquitted but is not awarded compensation, because he may
not be seen by the public to be innocent, The critics argue
further that under our criminal justice system it is a person's
right to be presumed innocent until proven guilty according to
law. The method of compensation proposed here would deny the
individual who was acquitted, but not awarded costs, that right.

It is the view of the Commission that the the "third
verdict" problem is not as insurmountable as it might appear.
The public, by and large, is aware of the distinction between
“true innocence" and acquittal or discharge. They know that
there are occasions when someone who has committed a crime "gets
of f*. 0Often acquittal and innocence do not converge because of
the strict rules of proof and strict procedural requirements set
by the criminal justice system. These standards are necessarily

Criminal Procedure, A Proposal for Costs in Criminal Cases,
The Law Reform Commison of Lanada, 1973, pp. 7 and 8.
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stringent so that the innocent may be protected from conviction.
But are the same strict rules of proof and procedure equally

applicable to a determination of costs? In our view they are

not.

[t would be appropriate to rely on other lesser standards c
proof and to take into account the reasons for acquittal in
determining who is entitled to compensation. The British

Columbia Law Reform commission drebiaugs., which studied this

problem in 1973 concluded:

An award of costs to the accused who is acquitted on a
obvious technicality when the weight of evidence would
otherwise support a conviction is more likely to bring
the law into disrepute in the uccgmmamwm than any
theoretical violation of principle.

The Commission is in accord with this view. While the public ma
be ready to compensate the truly innocent, we do not believe the
would be disposed to compensate an accused who was "lucky to get

of f", to use a turn of phrase employed by the New Zealand

g, 95

Repor This serves as an indication that the singling out of

the "truly innocent” will not throw the criminal Justice system

into disarray.

Report on Civil Rights, Part 2 - Costs of Accused on
Acquittal, Law Reform Commission of British Columbia, p.33.

Report 0% Committee on Costs in Criminal Cases (New Zealand,
1966). Cited in Criminal Procedure: A Proposal for Costs in

Criminal Cases. The Law Reform Commission of Canada, 18973, p
8.
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It is for these reasons that we recommend the award of

compensation be made only to some of those accused who are
acquitted, that is - those who are also found to be "truly

innocent".

C. The Basis for Compensation

In the Commission's opinion, some of the criteria which the

court should consider in its determination of who is without
fault are:

(a) Whether the charge was dismissed on a technical point
even though the evidence as a whole would support a
finding of guilt;

(b) Whether the charge was dismissed because the tribunal
considered the accused to be innocent in fact;

(c) Whether the accused did anything that contributed or
might have contributed to the institution or

continuation of the proceedings or that, if he did do
so, it was reasonable in the circumstances;

(d) Where the accused is acquitted on one or more charges,
but is convicted on another charge or charges, the
relative importance of the charges involved.

This is not meant to be an exhaustive list of all the
possible factors that could be considered relevant to the
determination of one's eligibility to compensation; it is a list
of the more common factors which would be relevant to such a
determination. Similar factors have been identified in the New
Zealand compensation scheme and have also been the basis for the
recommendations put forward by the Law Reform Commission of

British Columbia.>®

56 Supra, footnote 55, at p. 37 and footnote 54,

The British Columbia Law Reform Commission is again in
accord with New Zealand on the question of whether there should
be a presumption for or against costs. They conclude that there
should be no presumption at all and we agree with this position.
To create a legal presumption in favour of costs in all cases of
an acquittal would be to place a severe restriction on the
presiding judge's discretion to determine the issue of
compensation. Further, such a presumption would result in the
primary burden being placed on the Crown to establish the
defendant's disentitlement to compensation. We believe the
better approach is to grant to the court complete unfettered
discretion to determine the issue of eligibility for
compensation. If the circumstances commonly considered relevant
to such applications (as set out above), are to be enumerated in
the legislative scheme, they should be prefaced in a way which
precludes their being taken as imposing a restriction upon the

court's overriding discretion in such matters.

D. Offences Covered

The Commission proposes that the scheme encompass criminal
offences and quasi-criminal (regulatory) offences, both federal
and provincial. We expect that where regulatory offences are
concerned, the cost of mounting a defence will, in most cases, be

minimal. However, on occasion, more significant expense may be



incurred, and for this reason we propose that an accused who is
acquitted of a regulatory offence also be entitled to apply for

compensation,

E. Administration

As indicated, payment of compensation should be from public
monies, from a fund established for that purpose.

The province would be responsible for the administration and
payment of awards arising from provincial requlatory offences,
and it is hoped that the federal government would assume
responsibility in this regard for matters relating to federal
regulatory offences. It is further suggested that any system of
compensation that is ultimately implemented by the federal
government and is available to accused persons charged with
criminal offences would best be administered by the province,
with the actual cost of such compensation awards being shared by
both federal and provincial governments. The manner in which
this would be done is a matter for negotiation between the two.

The establishment of a fund as suggested above has a further

advantage - it enables an award to be made to the accused rather

than against the Crown. To make an award against the Crown

implies fault on the part of the prosecutors or the police or the
body or individual who laid the charge. That is not the intent
of this proposal., There have been and will continue to be
instances where a charge is properly laid even though the

ultimate result might be acquittal, To imply fault would be

inappropriate where no fault exists. Such a likelihood, in
addition, might make police officers and prosecutors overly
cautious in the pursuit of their duties.

There are instances, however, where the police, prosecutor,
government department, public body or individual may have acted
negligently or in bad faith in bringing proceedings forward,
Other jurisdictions do make provision for the awarding of costs
against the Crown in these rare circumstances. >’ A mechanism
which would allow for the recognition of reprehensible behaviour
might prove to be particularly valuable where actions have been
brought under private prosecutions. The knowledge that such a
provision exists would serve to deter frivolous actions and
punish parties who bring them. Whether or not Saskatchewan
legislation should contain such a provision is an issue that

requires further study.

F. Procedure

This report has focused on the theoretical basis and merits
of compensation schemes in general, and has outlined at a
conceptual level a proposed scheme for Saskatchewan. Essential
to the acceptance of any scheme for payment of costs is a
satisfactory procedural framework. The Commission recognizes
that a set of rules must be formulated which will not unduly

delay the criminal process.

Great Britain: Practice Note [1982] 3 A1l £.R. 1152
Zealand: Costs in Criminal Cases Act, 1967 (N.Z.),
1967, No. 1729 s5.71(707
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As a general rule all accused persons who are ultimately
"acquitted" would be eligible to make an application for
compensation. It would be the judge who disposes of the charge
at the trial, appeal or preliminary hearing who would hear the
application for compensation. The judge would be at liberty to
consider all facts and circumstances considered relevant to the
issue, established either during the proceedings or on the
application itself. A right to compensation would arise only
upon a finding of "true innocence". It would then be the judge's
function to determine the amount of compensation to be awarded,
after hearing from the accused about the expenses incurred in
mounting his defence. 1In the vast majority of cases, it is
anticipated that such applications would be conducted in an
informal manner, similar to that followed when speaking to
sentence, Occasionally something further may be required, but it
is not the Commission's intention to introduce a second trial
into the proceedings.

w: instances where a charge has been withdrawn or stayed, an
application for compensation could still be made. When this
occurs early on in the proceedings, the accused will have spent
little on his defence. However, if proceedings are disposed of
close to trial, the accused may already have incurred significant
legal fees or other necessary expenses. In such a case, an
application for compensation could be made to the court that
would have heard the matter if the charge had not been withdrawn

or stayed.

Special procedural rules must be formulated when oral
submissions are inadequate to resolve fully the issue of costs,
Answers to questions such as who should be able to call witnesses
and whether police files, Crown files and other documents may be
subpoenaed are critical to the successful implementation of the
proposed cost scheme. Undoubtedly, further study will be
required to determine how the scheme can best be implemented,

The Commission will elicit the views of the Bar and Bench on the

procedural implications before issuing a final report.

G. Amount and Scope of Compensation

It is the Commission's view that an award should be
sufficient to compensate the accused for the expenses reasonably
incurred in conducting his defence. These could include: counsel
fees, the expenses incurred in calling witnesses or producing
other evidence, travel and accommodation disbursements, or any
other disbursements which were reasonable and necessary to
participate in the proceedings. The court would have the
discretion to award a sum which it considered just and reasonable

taking into account all relevant circumstances.



H. Further Considerations

(a) Included or Concurrent Offences

A difficult situation arises when an accused is acquitted of
one offence but convicted on an included offence, or of another
offence on which he was tried concurrently. In what manner
should he be compensated, if at all?

We believe there may be occasions where an award would be
appropriate. We have therefore made provision for this
eventuality in the list of factors to be considered by the court
when assessing the merits of the applicant's claim. The court
will be asked to consider the relative importance of the charges
involved where the accused is acquitted on one or more charges,

in its determination of whether an award should be made.

(b) The Final Result

An award for compensation should be based on the final

result, For example, if an individual were convicted at trial
but subsequently on appeal was successful and the charges were
dismissed, an application for compensation could then be
Taunched. However, if the appellate court, rather than
dismissing the charge, ordered a new trial, an application for
compensation would necessarily have to be postponed until the
charges were finally disposed of at the second trial. It is only
after final vindication that compensation should be considered.
This finality would occur only after all appeals had been

exhausted or abandoned.

(c) The Legal Aid Client

A significant number of those who travel through the
criminal justice system are assisted in their defence by legal
aid. This, however, should not present a difficulty if an
application for compensation is made upon acquittal. The accused
would ask to be reimbursed for expenses actually incurred, if
any. This would be only those expenses not covered by the legal
aid tariff,

It may be worth noting that data collected by the Law Reform
Commission of Saskatchewan indicates that because so many of
those who do pass through the criminal justice system are
supported by legal aid, a compensation scheme would not represent

a major government expenditure.



V. SUMMARY

The protections and safeguards afforded by the criminal
Justice system do not always provide adequate protection against
the risks of being unjustly accused of a crime. An acquittal in
such instances is not always sufficient to fully compensate the
individual who has been drawn into the criminal process through
no fault of his own. We propose that a new scheme of
compensation be introduced into the law of Saskatchewan, which
would significantly expand the court's jurisdiction to award
costs to accused persons in appropriate cases.

Our recommendations in this regard may be summarized as

follows:

1. The proposed compensation scheme would have application
to all criminal and quasi-criminal proceedings, both
federal and provincial, instituted in Saskatchewan.
Payment of compensation would be from a public fund
established for that purpose and awards would be made to

the accused rather than against the Crown. The

provincial government would administer the scheme and it
is hoped that the actual costs of such compensation
awards would be shared by the federal and provincial
governments.

2. A1l accused persons who are acquitted would be eligible
to make application for compensation. This would

include: all those defendants who have been acquitted

at trial or on appeal; those whose charges have been

withdrawn, discontinued, or stayed; and those who have

been discharged after a preliminary hearing.

One's eligibility to bring an application must be

distinguished from one's entitlement to compensation.

Although all "acquitted persons" would be eligible to

make application, it is only the "truly innocent", that

is, those who have been drawn into the legal system
through no fault of their own, to whom compensation
would be owing, This would be a discretionary matter,
that is, to be determined by the court upon application.

We see factors such as the following as being relevant

to this determination:

(a) Whether the charge was dismissed on a technical
point even though the evidence as a whole would
support a finding of quilt;

(b) Whether the charge was dismissed because the
tribunal considered the accused to be innocent in
fact;

(c) Whether the accused did anything that contributed
or might have contributed to the institution or
continuation of the proceedings or that, if he did

do so, it was reasonable in the circumstances;



(d) Where the accused is acquitted on one or more
charges, but is convicted on another charge or
charges, the relative importance of the charges
involved.

Once a final determination of "true innocence" is made,

a right to compensation would follow. An award should

be sufficient to compensate the accused for the expenses

reasonably incurred in conducting his defence and could
include: counsel fees, the expenses incurred in calling
witnesses or producing other evidence, travel and
accommodation disbursements, or any other disbursements
which were reasonable and necessary to participate in
the proceedings.

The procedure to be followed on such applications should

be as simple as possible, and in most cases similar to

that followed when "speaking to sentence". Further
study is required to determine the appropriate procedure
in the more difficult cases where inconsistencies and
conflicts have arisen. The views of the Bar and Bench

will be elicited.

DATE DUE
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time being to foreclose the debate surrounding the issue of
whether a person can be born into or marry into a claim under the
Family Law Reform Act.*

The Fumily Law Act, 1956, like its predecessor, continues to
generate a broad array of issues which must be dealt with by the
courts. At a time when it appeared that the courts were injecting a
degree of predictability into the law respecting post-limitation
amendments, recent cases have again provided fertile ground for a
re-examination of these issues.

In the final analysis, our courts have yet to follow a united path
when dealing with claims under the Fumily Law Act, 1986. It is
submitted that Maclsaac can be viewed as a signal from the
Divisional Court that there may be a more restrictive approach
tuken to the interpretation of the Family Law Act, 1986, as it
relates 1o potential claims of unborn children and yet-to-be-
married spouses. It remains to be seen whether the courts will
adopt a similar restrictive approach in future cases dealing with
post-limitation amendments.

HSee also Frchi v Kuchen (1984), 47 O.R. (2d) 495, 46 C.P.C. 125 (H.C.1.): Gooch v,
Larsen (19806), 54 O.R. (2d) 253 (H.C.).); Eustman v. The Queen in right of Ontario
(1982), 17 ALCW.S_ (2d) 293 (Ont. Dist. C.); Seghers v. Double A Furms Lid. (1984), 9
D LR, (4th) 273,46 O.R. (2d) 258,43 C.P.C. 193 (H.C.).).

CLAIMS FOR"LOST YEARS” INONTARIO
Michael H. Ryan *

In 1980, in Garmedl v, Wilson,' the Flouse ol Lords held that a
deceased’s estate could recover as dumages inan action tor negli-
gence the income the deceased would have carned had he hved,
that is, during the deceased’s so-called “lost years™.

The decision engendered a great deal of controversy in England
at the time. Concern centred on the possibility that tortleasors
(and their insurers) might be taced with claims by estates for lost
carnings which would duplicate the damages already recoveruble
by dependants for loss of support under the Fatal Accudents Acts
("FAA™).2 There was also considerable concern about the poten-
tially large awards to which “lost years™ claims could give rise.
Indeed. the Law Lords in their speeches revealed discomtort with
the implications of their decision and several invited legislative
action to alter the situation.* Within a few months, Parhament had
intervened and enacted legislation barring the recovery of
damages for loss of income in respect ot any period after a person’s
death.*

While there is no longer a right to damages tor the “lost years™
in England, it has since been suggested that the law of Ontario
might permit recovery ol such damages and that Gammell v,
Wilson should be followed here.® While the issue has never been
decided in any reported Ontario case, it has been raised” and it

" Ot the Ontano Bar, Canad

L1981 1T AILE R, 578,

2 Fatal Accidents (Damages) Act, 1906 (UK, ¢ 70 and Patal Acadens Act, 19760 (LK),
¢, 30,

VSee the specches of Lord Diplock, supra, footuote 1oat po 383, Lord Fraser ot Tully-
belton, at p. 588, Lord Russell of Killowen, atp 5390, and Lord Scarman, atp. 595,

A Adnunstranon of Justice Ace, 1982 (UK )¢ 5308 4 (quoted i footnote 7, infra)

SSee Earl AL Cherntak, “Assessment of Damages i Fatal Acodents™, 3 Adv Q0 330
(198 1-82) at pp. 339-40; and S M. Waddams, The Law of Damages (Toronto, Caada
Law Book Lud . 1983) pp. 443 and o0)2-3,

o Whate v, Domimion of Canada General Iny Coand owo other acitons | 19s3), 300 Kol
230 atp 24 1HCO L L 12 arp 134 [1on5] LR para, 11888 (HLCL ), per Bar )

aw Department, Toronto,

427
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seems to be only a matter of time before the issue will have to be
confronted squarely in this jurisdiction.

What are the prospects for the success of such a claim in
Ontario? That is the question this article addresses.

It is useful to begin with a look at the legal context in which the
lost years™ claim first arose in England and the reasons why
Gammellv. Wilson attracted such widespread attention.

The Position in England

Atcommon law, no claim for personal injury survived the death
of the injured person. The sometimes harsh etfects of this doctrine
on surviving dependants and the horrible unomalies it created (°
1s better to kill than to injure”) led to the enactment of s. 1 of the
Law Reform (Miscellaneous Provisions) Act, 19347 in England.
That legislation provided for the survival of causes of action for
physical injury for the benefit of the deceased’s a.ﬁ.,:n. Its provi-
sions find close counterparts in the law of Ontario and all other
Canadian jurisdictions.®
T1934 (U.K.)c. 41. The relevant portion of s. | read, prior to its amendment in 1982, as
follows: ~

1(1) Subject to the provisions of this section, on the death of any person after the

commencement of this Act all cuuses of action ... vested 1 n shall survive ... for
the benefit of his estute,

(2) Where a cause of action survives as aforesaid for the benetit of the estate of a
deceased person, the damages recoverable for the benetit of the estate of that
person:—

(«)  shall notinclude uny exemplary dumages;

(¢)  where the death of that person has been caused by the act or omission
which gives rise o the cause of action, shall be calculated without
relerence to any loss or gain to his estate consequent on his death, except
that s sumin respect of funeral expenses may be included.

e Admunisirutton of Justice Act, 1982 supra, footnote 4, made the following changes:
TR | lowing subsection shall be inserted after section 1(1) of the Law
Retorm (Miscellancous Provisions) Act 1934 (actions 1o survive death)—

“(1A)  The right of & person o chum under section 1A of the Fatal
Acadents Act 1970 (bereavement) shall not survive for the benelit of his estate
on his death.”

(2)  The tollowing paragraph shall be substituted for subsection (2)(u)—
“a)  shall notinclude—

(1) any exemplary dumages;

() any damages for loss of income in respect of any period afier that
person’s death;” [Emphasts added. |

35ce Trotee Act, RSO 1980, ¢. 512, 5. 38(1); Survival of Actions Act, RS AL TY8U, ¢. S-
30,52, RSINGS. 1967, €. 298, 5. 1(1); S.PLEL 1978, ¢, 21, . 4(1); R.S.N. 1970, ¢. 365, 5.
20 RS.NB. 1973, ¢, 8-18, 5. 2(1), SY.T. 1981 (1Ist Sess.), c. 16, s. 3(1); Trustee Act,
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Although the “lost years™ claim is grounded in the nghts which
flow from the Act of 1934, it was not until the 1979 decision of the
House of Lords in Pickew v, Britsh Rail Engineering Lid.” that the
potential for such a claim arose in England. Betore the decision in
Pickert, Enghish courts assessed damages for loss of income on un
injured person’s post-accident life expectancy and not on his pre-
accident life expectancy.! (This had never been the case in
Canada'" and the decision in Picken merely brought English Law
into line with Canadian law 1n this regard.) Picken itself did not
involve a fatal injury cliim but, once it was accepted that the
principle that a person whose lite was shortened was entitled 1o
recover his future lost carnings from the tortfeasor on the basis of
his pre-accident life expectancey, there appeared 1o be no reason
why that principle should not extend to tatal injuries.

Plaintiffs were not slow to seize upon the opportunity which
Pickert presented.

Because provision had already been made in the FAA for the
recovery of damages by surviving dependants, however, the
extension of the principle adopted in Picken to fatal acaident cases
gave rise 1o a difficulty. The problem was well illustrated by the
fact situation which contronted Griftiths J., in Kandawlla v. Britsh
Airways Board,'* a “lost years” case which was a precursor of

Gammellv. Wilson.

Kandalla involved a cluim by a father, on his own behull and on
behalf of his wife, under the FAA for damages, inter alia, tor loss
of support as a result of the death of their two children, The claim
was joined with a claim under the Act of 1934 on behalf of the
children’s estates for the children’s tuture lost incomes.

Griffiths J. stated the nature of the problem that he was tuced
with by virtue of the lost years™ cliim in the following way: '

A cluim of this nature, conveniently referred to as “the claun tor the

years” was recently allowed by the House of Lords in the case ol a living
plaintitf whose life expectation had been materially shortenced by reason of

R.S.M. 1970, c. Tloll, s 55(1), R
33 (rep. & sub. 1976 (1s1 Sess ), ¢
114, 5. 66(2)
YI1979] 1 AILE.R. 774,
'See Oliver vo Ashman, [ 1961 3 AN LR 323 (H.L)
See The Queen in right of Ontario v, Jennmgs (1900), 37 DULR.(2d) 644, [ 1900 5.C K.
532.
198
I Ibid.

SOLYTH, G230 s SO RUSINCW T 1974 ¢ Tes) s
1), Estate Administration Ace, RS B.C 1979, ¢

FANE R 341(Q.1B.).
Lp. 348,
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industrial diseuse: see Prckett v British Rail Engineerng Lid. 1nso deciding
the House of Lords overruled the earlier decision of Oliver v Ashman in
which the Court of Appeal had held that no such elaim could lie. By deciding
as they did the House of Lords mitigated the hardship suffered by the fumily
of the plainutt from the result of the decision in Oliver v Ashman. 1f an
injured planttf whose life expectation has been shortened sues and recovers
damages. his dependants lose their rights 1o bring u subsequent action under
the Fatal Acadents Acts: thus if @ man of 40 has had his life expectation
reduced to three yeuars and cannot recover us damages his carnings during
the ““lost yeurs™ so that they are availuble to provide for his family after his
death, his tanily will be worse off than if he had brought no action at all for
his personal injuries and left them to sue after his death.

The same dilenmma does not arise in a case such as the present where the
wage carner has been Killed in the accident and claims are brought both
under the Law Reform (Miscellancous Provisions) Act 1934 for damages on
behall ot the estate and under the Fatal Accidents Acts, for both actions can
run concurrently. Justice can be done to the parents by an award under the
Fatul Accidents Acts, and any sums for the “lost years” awarded under the
Law Reform (Miscelluncous Provisions) Act 1934 which exceed the value of
the Futal Accidents Acts damages will be a pure windfull for the parents,

le then went on to comment as follows: 4

I have no enthusiasm for these results that seem 1o Mow inevitably from
deciding that a claim for the “lost yeurs” survives for the benefit of the
estate. It does the deceased no pood for, unlike the living plaintiff who
recovers for the “lost years”, the deceased can derive 1o comfort from the
thought that he can make proper provisions for his dependants or any other
objects of his bounty. In fact in most cases it will merely provide a windfall
for the dependants, who will, as [ have illustrated, recover not only fair
compensation for their pecuniary loss as they have hitherto done under the
Fatal Accidents Acts but an additional sum over and above such loss.
But the trial judge found no “legitimate judicial basis on which to
reject the plaintiff's submissions”. 15 He accordingly assessed
dumages under the FAA in the total sum of £54,000, apportioning
£21,000 to the plaintiff and £33,000 to his wife based on their
actual pecuniary loss flowing from their dependancy upon their
daughters. He also assessed damages under the Act of 1934 at
£54,000 in respect of the “lost years” which he apportioned
equally between the estates (and which would pass by operation of
Law to the plaintiff and his wife in addition to the other assets of the
estate, valued at £16,000).

In the result, since it appeared that each of the parents would
receive more from the estates than the value of their FAA claims,

the FAA claims were “extinguished”.

Hilbid L atp 349,
15 Iid.
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Why the FAA cluims were extinguished 1s a matter I return to
below. I comment first on the measure of damages. .

It was not mere coincidence that the quantums of damages
awarded in Kandalla under the FAA and the Act of 1934 were
identical. The measure of damages used for both purposes s
essentially the same. Megaw L.J. (dissenting on other issues), .,_E.,_
the following concerning the _,.,:?.:__,.::.: :._. ,_:::.mcw_: the course
of his judgment in the Court of Appeal in Gammell:

If damages for loss of mcome 1 the lost years were :..Q;n_,_c_n by the
estate in a Law Reform Act action, presumably the safie pric ul
assessment would apply as applicd in an action such as Pickeirs case. .
judge would have 1o assess what the earnings of the lost years s:.:r_ w. ve
been (presumably net of tax). That will otien be an extremely L_.:F:: rqur..
involving what is truly no more than m:nv.,.f:.r n many _.3_:.,..? Ny
cases. But it is essentially the same task as is requuired 1o be carnied vut in
assessing the dependency ina Fatal Accidents Act case.,

The Court of Appeal’s assessment of damages for lost income was
affirmed on appeal. . ,

Thus, in assessing for the purpose of an action under the ,‘x.,,‘._ of
1934 the income which would have been earned in the lost
years”, English courts made @ judgment concerning various
factors which would impinge upon a determination of the amount
that would have been lett for the estate at the end of the expected
life, i.e., a deduction was made for living expenses. This is the
same process that the courts go through in assessing the .r;u,_,,v.:_
support a spouse or children has sutfered for the purpose :J r,.,__.f_:l.
lating un FAA claim. The living expenses of :E deceased .:p,_ e
same in either case and the residual representing loss ol support ot
loss of future income accordingly the same. .

Why the recovery ol lost income under the Act of __c.f should
have the effect of extinguishing FAA cluims was explained by the
House of Lords in 1937 in Rose v. Ford " In that case the House ot
Lords first held that damages for loss of expectation of life were
recoverable under the Act of 1934, (The actual _,_:_u:..._mcu.c_:::i_
in that case were for mental pain and sulfering arising trom the
contemplation of the lost expectation ot life, and did not include
loss of income. ) Lord Wright said the following:'*

One other point 1 ought to mention, ICis sind that, i this clement of
damage is allowed, there may be a risk of dupheation of damages in partic-

10 [1950] 2 AlLLE.R. 557 at p. 567.
7 1937)3 Al E R 359.
18 Ibid. , a1 p. 375.




2

432 Advocates’ Quarterly

ular, because the Act of 1934, by sect. 1 (3), provides that the rights
r_c:_*nzna by the Act shall be in addition to, and not in de ::rh_._:c: of, rights
conferred on dependants by the Fatal Accidents Act, or other like Acts. If
the Act necessanly involved this consequence, it would all the same have to
be enforced, but, in my opinion, the Act does not. I think that, in practice,
no duplication of damage need oceur. 1 think the jury would be properly
directed 1o ke into account, either that they were at the same time giving
damitges under Lord Campbell's Act, as they did here, or that such _._E::.mn_v_
had been, or might be, given. The object of damages in these cases is
compensation tor the benefit of the estate. It is true that the claims under
Lord Campbell's Act are independent, and are for the seputule pecuniary
loss sustuined by the dependunts, whereas the damuges under the >.2 of
1934 go into the general estate, in which quite different persons, ,..H,ma_.:.:.y,.
legatees, or other beneficianies may _F.._.:_E.nv_nc, But one of the _.2._._? i
continued life 1s, generally, provision for dependants. It that provision is
made good by awards under the Fatal Accidents Acts, the loss consequent
on the shortening of life may be deemed 1o be pro tanto reduced. The award
ot dumages in the present case shows how duplication may be avoided. This
matter can fairly be left to the good sense of the jury or judge.
Although Lord Wright states in this passage that the award under
the Act ot 1934 should be reduced pro tanto by the award ::,;ﬁ
the FAA, he later stated that the rule should work in reverse, le.,
the FAA award is the one which should be reduced.

Itis to be noted that the extinction of an FAA cluim would oceur
only if the plaintiff advancing the TP}_Q::E were a beneficiary.
In principle, one could have an FAA claimant who was dependent
upon the deceased but to whom no money was left under the will.
In such a situation, the estate could make full recovery for the
“lost years” and the dependant could make a further and separate
recovery under the FAA. The aim_::::ﬁ.h_,EE:_u.,_wE._nn -

One could also find a situation where the entire estate was left to
a dependant spouse but there was no valid claim for loss of
support; fe., a case 1n which the deceased could ?:,w gw:
expected 1o devote none of his income to the support of his wife,
for example, because of an inharmonious marital H,n_u:cnu:._ﬁ.. In
such a case, the “lost years” doctrine would have an insidious
cffect. Even if a defendant established facts negating the claim for
loss of support, the surviving wife could recover the same sum as
income lost to the estate. As a result, the wife would be in nxun:x
the sume financial position as if she succeeded in her loss of
support claim since she would not have been entitled to recover
Iwice in any event.

¥ See Davies et ul. v. Powell Dugfryn Associated Collicries Lid. . [1942] A.C. 601 at pp.
ol5-16.
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The Position in Ontario

Since 1886,% the law of Ontario has made provision for the
survival of certain causes of action. That legislation is now
contained ins. 38(1) of the 7rustee Act.2' which provides, in part,
as follows:

I8 Except in cases of libel and slander the exceutor or administrator of
any deceased person may maintain an acton for all LOrLs O mjurics W the
person or to the property of the deceased in the siame 1 nner and with the
samie nghts and remedies as the deceased would living, have been entitled
1o do.and the damages when recovered shall tog m part ol the personal estate
of the deceased:

When the predecessor of s, 38 wis first cnacted, it was “hot
distinguishable™ in effect from s. | of the Act of 193422 11 that
situation had persisted, the argument favouring the recovery of
damages for “lost years™ in Ontario would have been compelling.

However, there was prompt reaction in Ontario to the House of
Lord’s decision in Rose v. Ford which resulted in a significant
parting of the ways between English law and Ontario law. Section
38(1) (thens. 37(1)) of the Trustee Act was amended by adding the
following words to the end of the section as it is quoted above: 2

-« provided that if death results from such injuries no damages shall be
alowed for the death or for the loss of the expectation of life, but this proviso
Is notin derogation of any rights conterred by The Fatal Accidents Act,
(The reference to the Futal Accidents Act is now to be read as a
reference to Part V of the Family Law Act, 1986. )23

That the intent of this amendment was to reverse the effects of
Rose v. Ford and to restore the law of Ontario to what it had
always been thought to be before that decision is confirmed by
contemporary reports of the debate the amendment provoked
when it was introduced in the Legislature .

The simple question which the Ontario courts will have 1o
address is whether the claim for *lost vears™ s a species of claim
for loss of expectation of life. If it is. it is barred by the 1938

W See Stattte Amendment Act, SO 1886, . 16,5, 23

=! Supra, lootnote 8,

2 See Major v, Bruer, [1937]4 DL R. 760 at . 706 [938] OR Latp. 8(One C. ALY, per
Middicton ] A,

5.0, 1938, ¢. 44,5, 3.

Ha 5.0 1986, ¢ 4.

H Globe und Muail, Toromo, Apriloand 8, 1945 For o
debate which preceded the cnactment of the 1935 amcndment and an analysis of the
underlymg issues see Cecil Wit “The Aboliton of Clams tor Shortened Expectation
ol Life by a Deceused's Estute™, 16 Can. Bur Rey 193 (19.38),

Meresting comment on the public
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amendment. If it is not, we have the anomalous situation that non-
pecuniary damages for loss of expectation of life are not
recoverable in Ontario but future pecuniary loss is.

It is submitted that the better view is the former.

It is a view that derives some support from the speech of Lord
Edmund-Davies in Gammell v. Wilson. Posing himself the
question as to whether or not a cause of action for “lost years”
would lie, he said the following:°

in my judgment an affirmative answer is obligatory in light of the

decisions of this House in Rose v Ford [1937] 3 All ER 359, [1937] AC 826
and Picken. For it is impossible to distinguish in legal principle between a
clutm in respeet of shortened expectanon of life on the one hand and in respect
of shortened expectation of working life on the other. And in Rose v Ford
[1937]3 Al ER 359 at 365-366, | 1937] A.C. 826 a1 839 Lord Russell suid:
1 am of the vpinion that, if a person’s expectation of lite is curtailed, he
is necessarily deprived of something of value, and that, if that loss to
him is occasioned by the negligence of another, that other is liable to
him in damiges for the loss. That cause of the action was vested in the
deceased before and when she died, and, by virtue of the Actof 1934, 1t
survives for the benefit of her estate. 1t is no new cause of action created
by that Act; 1t is a cause of action existing independantly of the Act,
which by the Actis preserved from the extinetion which the death of the
deceased would otherwise have brought about.™

That passage must equally be applicable m its entirety to a claim in respect of
the “lost years” resulting from cutting short a person’s working life, and, as
Holroyd Pearce LI said in Oliver v Ashman [1961] 3 All ER 323 ut 330,
[1962] 2 QB 210 at 227-228, it leaves “no room for distinguishing between a
claim brought by a living plaintiff and a claim brought on behall of a dead
plaintiff in respect of the loss of earnings during the years of which he has
been deprived”.

His Lordship appeared to be of the opinion that a claim for loss of

future earnings is really nothing other than one element of a claim

for loss of expectation of life.

Lord Scarman approached the matter in a similar fashion,”” and

%

3 s mteresting to note that i Alberta and Mamtobi, which are the only Canadian jurs-
dictions where Rose v. Ford was not reversed by legistation, the courts have apparently
proceeded on the basis that nothing can be recovered by a deceased’s estate Tor loss ot
prospective earnings. See, for example, Crosby v. O'Redly et ul. in which the trial judge
instructed the jury to that effect. His instruction w the jury on that issue, which is ¢
the report of the decision of the Court of Appeal, 43 D.L.R. (3d) 571 at pp. 572-3, [1973]
o W.W.R. 632 at p. 634, attracted no comment by that court or by the Supreme Court of
Canada, 51 DL R (3d) 535, [1975]) 2S.C.R. 381, [1974] 6 W.W.R. 475, when the cise
was betore those courts. In Crosby v (" Reilly eral., the Suprenie Court of Canada held
that damages tor loss of expectation of lite should not be limited as a matter of law o 4
_...::/-ﬂ::.f-;..n" SUIT,

21951 1 ANE. R, 378 at p. 384, (Additor

T bid. atp. 392

emphasis added by wuthor.)
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Lord Russell of Killowen also appeared to have regarded the claim
for “lostyears™ as a claim tor loss ot expectation of lite.

When reading the speeches ol the Law Lords in that case, itis 1o
__,:.. borne mm nnnd that the result of treating damages tor loss of
luture earnings as a species of damage for loss of expectation of
life was, in the context of the English legislation, that both types of
damage were recoverable. The identification of the two in the
context of the Ontario legislation would lead to the opposite
result: neither ty pe of damage would be recoverable.

It must be said that the language of's. 38 may leave something to
be desired. Clearly preferable, it one intends to exclude “lost
years™ cluims, is the language ol's. 66(2) of the Estate Adminis-
tration Act ol British Columbia™ which provides that recovery in
an action by 4 personal representative of a deceased person shall
not extend, it death results from such injuries, to damages for the
loss of expectation of life, and then goes on to specitically exclude
“damages in respect ol expectancy of carnings subsequent to the
death of the deceased which might have been sustained if the
deceased had not died”.

W fhad., at p. 390,
2 Supra, tootnote 8.
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de révision du Code civil, ne devrait-on pas permettre au tribunal, dans
un certain délai, de réviser son jugement? Méme si les plus éiémentaires
principes de justice sont favorables A cette derniére formule, I'approche
adoptée devra étre trés mesurée. 1l en est ainsi d’ailleurs des taux
d’actualisation des indices ou des taux d’indexation qui sont
actucllement étudiés afin de faciliter le iravail des tribunaux, dans ce role
de prophéte qu’on lcur a longtemps imposé sans keur fournir des outils
adéquats. ;

En(in, les différentes formules qui parlent de plafends ou de
tables d’indemnités, de comité de tamisage ou d’arbitrage oucncore de la
scission du procés sont ¢galement examinées.

Nous n’en sommes pas encore arrivés a 1'étape ou certaines
solutions deivent s'incliner devant d’autres. Ce que nous savons
cependant, c’est qu'sl n’existe pas de formules vraiment gagnantes dans
ce dossier et que méme aprés ["adoption de la réforme, il faudra laisser la
porte ouverte aux innovations €1 aux ajustements.

Est-il nécessaire de mentionner que lc ministére de la Justice
du Québec est a I’affiit actuellement de tout ce qui s*écrit ou se dit sur le
sujet, gu'il prend note de toutes les suggestions?

Nous serons trés attentifs aux conférences et discussions gui
prendront place au cours de ce collogue car, comme le traduit si bien une
locution connue : « Le procés est encore devant le juge. »

= e ———g
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The Future of Personal Injury Compensation

BLEnus WRiCHT
Assistant Deputy Attorney General
Oniario

THE INSURANCE CRISIS!?

it is alleged that there is am acute insurance crisis having a

significant and far-reaching impact on all sectors of the Ontarie economy
and society.

What is the evidence of an insurance crisis? Let me refer to
three pieces of evidence :

1. The Legislative Assembly of the Province of Omtario on

July 3, 1986, passed the following unique resolution with
38 ayes and 23 nays :
That io the opinion of this House, given the present trend towards cscalating
court awards in the Liability insurance sector, and the resultant detrimental
effect on the availability and affordability of insurance coverage, the
Government shoukl consider placing kgistated limits on court awards.

2. Ontario drivers apparently pay 15 to 30 per cent more for
inswrance than drivers in other provinces while Ontario has
more cars than any other province, but a lower number of
accidents than the Canadian average. As a result drivers are
being introduced to the “pay as you smash” principle, or “next
time you crash, reach for your cash™
A friend of mine purchased a brand new 1985 Dodge Arics of

which he was particularly proud, but while approaching his place of
employment 1o make a right turn into the driveway, he noticed another
car parked in the next driveway with the driver scemingly occupied, with
his head down, perhaps reading ; my friend put on his signal light and
proceeded to make the right turn only to be hit en the door of the
passenger side. The other driver pulled out of the driveway without first
looking. Immediately, the driver of the other car said, “Please don’t call
the police, I will pay you for the damages™ and proceeded to request my
friend to go to his house, which my friend did and was given cash in the
amount of $ 350. That evening on the way home, my friend stopped at
the dealership where he had purchased the car and was given an cstimate
of $ 550 to replace the outer skin on the passenger door. My friend
phoned the driver of the other car, who at the thought of $ 550 began to
suggest that he knew a friend of his who was in the body shop business
who would probably do it for less than $ 550. My friend insisted that he

(I1MT) 18 R.G.D. 23-31
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wanted to get the work done at the dealership and if that was not
satisfactory to the other driver, that he would have no choice but to call
the police and report the accideni. The other driver met my friend the
next day and provided him with a cheque for the additional $ 200 rather
than reporting the accident to his insurance company.

3. The Insurance Bureau of Canada has recently commenced a
serics of newspaper advertiscments depicting two automobiles
in coilision with the caption “We have to stop bumping into
each other like this”. The body of the ad states :

Last year insurance companies spent more than two billion dollacs on car
cepairs. Huge sums were paid for lost wages due to injuries, for pain and
suffering, loss of potential future carniogs, and similar casts. Substantial
paymenis were also made 10 the dependents of people killed in accadents.
When you add it all up, the insurance industry paud out well over three
billion dollars as a result of auto claims. And cvery year these costs keep
going up. Where docs it end ? 11 ends up in your premium. The best thing for
each of us to do to help control auto insurznce costs is 10 drive more safely.

Tort or no tort — fault or no fault? That is the question.
Where does the blame lay for the crisis? What precipitated the question?
What is the answer?

As the Slater Report notes, there are no lack of accusations,

counter accusations, finger pointing and anecdotal explanations. Some
of those include :

1. ascam produced by greedy insurers who are, in fact, making a
great deal of profit in the current market;

2. judicial inflation;

3. re-insurers blame primary insurers for pursuing the destructive
course of cash-flow underwriting during the heady days of
high interest rates while failing to retain sufficient amounts of
risk. Interest rates fell, investment income declined, while
claims were rising in terms of frequency and size and premivm
income and reserves suddenly proved wilfully inadequate;

4. failure of public authorities to ensure the solvency and
liquidity of insurers, to control rates and to protect consumers
adequately.

. The Slater Report appears to focus on the question of judicial
inflation. Court awards are escalating out of control. Ontario is
becoming California North. Courts are simply reflecting the deep social,
tcgal and economic changes that have fundamentally altered the risk
environment. It appears that a growing number of Canadians believe
that high court awards are a primary cause of the current liability
insurance crisis. A Gallup poll taken March 31, 1986, indicated that 33

per cent of the public believe that escalating court awards were to blam-
for the crisis in insurance.

S e i il 4 T e g A et TPy W S WIR oy y

U.S. studies have concluded that the court system is to blame.
State Jegislatures have introduced bills for tort reform concluding that
legislative intervention is needed to rein in the American tort system.

Slater concludes that Ontario is not California North but there
is an indication that it may become so in the foreseeable future, not so
much in the escalation of the size of the awards, but in the continuing
expansion and extension of liability.

The Slater Report refers to the case of McErlean v. City of
Brampion et al 32 C.C.L.T. 199. This case involved a collision by two
unlicenced trail bikes with a capability of going fifty miles per hour
driven by unlicenced 13 and 14 year olds on a sharp and blind curve in a
road on vacant park land which contained an abandened gravel pit. The
court found that the municipality made no attempt 1¢ exclude the public.
The road was a good smooth gravel read and trail bike niders could
round the cusve at speeds of up to 50 miles per hour and still remain on
their own side of the road. The court also found that, “the combination of
circumstances, a road which narrowed at a sharp, blind curve and its use
by other young trail bike riders, was, an unusual danger for trail bike
riders™. One of the drivers was an inexpericnced driver weaving back and
forth on the wrong side of the road. The court said :

He was old enough and knowledgeable eneugh to know that it was not
reasonably prudent 1o drive a motor vehicle around a blind curve on the left
hand side of the road and to know that, if he could not drive a vehicle well
enough to control it, he ought not to drive it at all, let alope around a blind
curve an a road used by young trail bike riders.

The court found him te be 15 per cent at fault.

The injured plaintiff is paralyzed, incontinent and unable to
speak. The court said with respect to the plaintiff @

To have used that curve even at 2 moderate raie of specd and entirely on his

pwn side, in all of the circumstances, was a failure totake reasonable care for
his own safety.

He was found ten per cent responsible.
The City’s failurc to act was found (o be more blameworthy
and it was assessed 75 per cent of the total plaintifl’s damages of

- $7,230,150.

An important point to note is that in refcrence to this case,
Slater comments that the seeds of the insurance controversy lic not in the
amourt of the award but rather in the imposition of liability.

Subsequent to that case, the same Ontaric Supreme Court
judge, in a case called Giannone v. Weinberg gave the largest medical
malpractice award in Canada’s history totalling § 3,2 million. A six-year
old girl fell and the result was a compound fracture of the right arm. The
dcctor put her arm in a cast at the hospital on August 9, 1981. On August
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the 11th, she commenced to run a fever and was returned to the hospital
where it was determined that the cast was too tight. The cast was sphit and
the doctor prescribed 222°s for the fever. The problem persisted and on
August 12th, the cast was removed and the doctor discovered that the
arm had developed a gus gangrene. Unfortunately, the dominant right
arm was amputated at the elbow.

) The court found that she suffered daily pain. that there was a
serious danger that she will develop skin problems, neck pains and
psychological problems with depression. She has had a lot of mental
suffering and will probably e¢xperience an emotional crisis during
adolescence. The court also found that it was improbable she would go
on 10 post-sccondary education and she will probably not marry.
Liability was admitted and the only question was the amount of the
damages. .

~ Both of these cases are under appeak Until final decisions are

m.n..wanqnn_. it would be unfair to use them to denounce the tort system as a
atlure.

Slater attacks the tort sysiem and decides that tort reform is

not the answer. The basic insurance problem is three-fold : availability,

affordability and overall adequacy. There are three basic reasons why
tort reform is not the answer.

I. No strong connection has been established between the areas
of difficulty and the present insurance crisis. The proposals

would make only modest differences to the costs and
availability of insurance.

2. Even if some measures are implemented, there is no evidence
that the tort system would, in fact, be improved.

3. Any reform of the tort system should only be implemented
when objectives of that system have been satisfactorily
identified. Slater states, “when the operation and objectives of
the tort systems are mired in contradiction and confusion,
adding ad hoc ‘reform’ measures that exacerbate the problem
is no solution™.

Slater belicves that modern tort law has been dramatically
transformed from a mechanism primarily concerned with deterrence to

one whose main purpose is compensation. He refers to the Osborne
Study and quotes :

The massive transfarmation of the fault system... is a change which is
explicable only om the basis of Jiability insurance 20d judicisl compassion for
the victims of social progress. Judges whe in their writico judgments give no
indication of the prevelance of liability insurance are, in fact, keenly aware
that in almast all cases, the defendant is not paying, and that they are in the

_ﬁnwuu_uﬁmanm&nnirnnrﬁaquagovgﬁ.ﬁﬁeﬁwnnoﬂvnnuﬂ&
from insurance monics. :
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The prevalence of liability insurance fundamemally aitered the moralistic
nature of the law shifting function of fault. The Jaw shifting mechanism was
converied into a law spreading mechanism and it became more realistic 10
speak of the fault system as a favlt-insurance system. The punative and
deterrent aspects of fault were diminished and compensation became the
predominant function of lort law.

. Slater concludes that there is a profound imequity and
unpredictability in continuing to vse tort as a mechanism for accident
compensation. .

Slater belicves that the answer lies in separating the
compensatien function from the deterrence function. He quotes from the
Ontario Law Reform Commission Report of 1979 that, “Tort law is a
haphazard and inefficicnt means of deterrence™. Slater also finds that the
tort system fails with respect to compensation; one-third to one-half of
accident victims get compensation while others are left out — they are
denied compensation because fault could net be found. He also
complains about the enormous delays under the tort system.

Slater recommends a no-tort system of accident compensation
run by the private insurance industry. Compensation would be provided
oo a no-fault basis, but fault will remain relevant and deterrence wiil be
achieved through a more refined and rigorous penalty-rating or
premium-pricing mechanism. He recommends unlimitcd medical and
rehabilitation benefits, including costs of care and income care benefits
at levels that would be reasonably adequate for the vast majority of
citizens. With respect to additional coverage for income replacement,
additional layers of insurance couid be purchased voluntarily.

Slater concludes that :

The crisis reflects serious socio-legal and economic changes of e structural
sature that give risc to such a degree of uncertainty as to permanently alter
the nisk enviconmeni and the insurance market. Centain fundamcotal
refarms to the system are required in order (o stabilize the risk environment
and insure the provision of available, affordahle and adequate insurance.

What have been the responses to the Slater Report?

The Ontario Branch of the Canadian Bar Association agrees
that there are significant problems within certain lines of insurance, but :

These difficulties will nat be solves by general sysiem-wide changes. Instead,

specific and focused solutions are required. Should focus on the specific

problem areas instead of focusing on a no-faull insurance scheme — an
insurance line in which few problems exist.

The C.B.A.O. claims that there are two general shortcomings
of Slater : {1) The Report did not examine the role of tort as educator,
re-enforcer of values, avenger of persons injured by anti-social
behaviour, keeper of the peace and ombudsman. (2) The Report is
based an the false premise that tort should ideally compensate everyone.
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The C.B.A.Q. response points out that the State of New York
has had no-fault insurance since the 1970°s and is currently suffering
from the same probleras within the same insurance lines as is Ontario. In
Michigan, the issue of availability and adequacy of aute insurance
pessists despite 2 no-fault system. The responsc also claims that
premiums do not decrease with the introduction of no-fault insurance.
. Specifically, the C.B.A.O. response addresses the role of tort
in an interesting paper prepared by Professer R.J.S. Gray, Assistant
Dean of Osgoode Hall Law School. He states :

The lswof tert has played g significani rok in csiablishing the socictal valuzs
we most cherish. It has crezicd, puriured and propagated these valuzs so that
today we consider them 1o be essentials of the kind of socicty we hope to live
in

He quotes from Linden, Canadian Tort Law @

We have not yet invented (beiter) mechanisms, nor is there any guarantec
that they would be introduced if discovered. We do, however, passess tort
law which is aimed at “maximiziog service and minimizing disscrvice to
multiple objctives™. This description may pot stir excitemcat in our hearts.
But it should make us pause befare we conclude that tort Jaw is “doomed to
crelevanoe™.

Philosophizing fusther, Gray states :

The idea that a person who imposes harm on anathes or deprives another of
a benefit through wrongful conduct should and will correct the situation is
the corollary of the “golden rule™ All of us want to five in a socicly that
contains, protects and endarses these ideals. The tort of negligence with its
insistence on the worth of the individual and the validity of “fault™ as the
basis for loss fixing is a significam past of the underpinning of these values in
our society.

_ Inresponsetothe alleged deficiencies of tort as a compensatory
mechanism, specifically that it docs not compensate all victims of injury,
Gray retorts that :

If it is meant 10 be a system of distributive justice, which is the assumption
made in the Slater Report — then, no doubt, it is a failure, dut it secms
bizarrc to assail 1ot fior failing to accomplish that to which it has ncver
aspired, Tort is about correcting burtful “wrongs™

He claims that Ontario is not bereft of mechanisms to deal
humanely with the victims o “pure” accidents as distinct from
“negligent”™ accidents. A very extensive network of social benefits does
exist.

. Replying to Slater’s alleged deficiencies of tort as a deterrence
Ea.nwwEmB in that deterrence does not work any more because of
“widespread phenomenon of liability insurance™ which takes the pain
out of tort liability, Gray responds that for every theoretic piece
minimizing tort’s role as a deterrer, there is another applauding it.

-~

With regard to the scare of the California Nerth syndrome,
Gray responds :

What reSevance is 1his comparative cxercise outhoing the woes of tort in our
fricndly, but culturally and politicslly, quite different ncighbour? Why,
when ihe existing situation is found to be relatively problem {ree, predict tbe
slide into oblivion. Naobody wants this to become the situation in Canada.
Why should we cavision an insensitive and radicalized judiciary orcing us Lo
become “California North”, over ihe will of the citizenry and the Legislatuee
and the corpses of bankrupled insurance companics?

Gray comments on the bonus-malus device saying that “it
violates our socictal comviction that citizens should not suffer penaltics,
in this case quite significant doliar penalties, without the ability to be
heard before an impartial tribunal™

In conclusion, Gray states that the Slater Report :

Is in conflict with the ficreely held view that in the socicty we wish tolivein,a
person is entitled, when push comes to shove, o a duy in coun”. This right,
while, no doubt, seldom a pleasurable expericnce, is our ultimate assurance
as individuals, of obtaining “justice™. ln our view, itis a fundamental of our
society which should be impinged upoo only with extreme caution,

The C.B.A.O. brief submits that a reformed tort compensation
is the optimal compensation system for casualty victims.

Murray Thompson, a member of the Slater Task Force and a
former Superintendent of lasurance for Ontario, in an address on
September 19, 1o the downiown Business Council, mused that more
drivers might risk going without auto insurance if Ontario adopted a
proposal for no-fault car insurance. He said that taking away the right of
victims to sue those responsible is no way to attack the probiem of
insurance costs. He advised opting for changes to the old, rather than
jnauguraling a ncw system.

The Committze for Fair Action in Insurance Reform, which 1
understand is made up largely of lawyers, has claimed that if the Slater
no-fault system is introduced, consumers will likely pay more than twice
as much for their avto insurance and injured parties will find
compensation cut substaatiaily and the number of accidents could rise
significantly. The Committee also notes that no-fault plans have had
“extremely unsuccessful histories™ and that some U.S. states have
returned to the tort system. The Committee concludes that :

The social costs of the abolition of the tort sysicm conscquently involve the

loss of a significant deterrent to unsafe conduct, of a safety valve for human

frustrations over the osses ioflicted by others, of an identification of fault
and an assignment of compensation to innocent viclims.

Along the way in this debate, a number of suggestions for
changes to the present system have been inade.
Some suggested reforms :
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30 Revie ginérale de droit (1957) 1B K.C.D. 13-31

i. Amend Family Law Act to limit claims for less of care,
guidance and companionship to “serious or permanent
claims™

2. Amend rules with respect to prejudgment interest which
would ot begin to run until sufficient medical information
has been given to the defendant. :

3. Amend Courss of Justice Act o give courts discretionary
power 10 impase “structured judgment” in Liev of lemp sum to
eliminate uncertaintics associated with “gross-up” or Federal
Government remove tax on income earned on personal injury
damages.

4. )egislature intervention to include collateral benefits, i.e.
private disability insurance, public assistance schemes, in
calculation of actual loss to prevent doublc-recovery.

5. Possibility of abolishing joint and several liability.

6. Enactment of Good Samaritan legislation to provide greater
protection to volunteers providing medical assistance in good
faith.

7. Allow arbitration to facilitate a more expeditious resolution of
the smaller automobile accident claims.

8. Standardize limitation periods for all accident cases.

9. Increase weekly indemnity, medical, rehabilitation and death
benefits under section “B” coverage and provide for greater
use of advance payments, particularly where liability is not in
1ssue.

10. Formulation and development of new insurance structures :
— expansion of farm mutuals
— development of reciprocal exchanges
— self-insurance
— Canadian Insurance Exchange
— entry of financial conglomerates into general mmsurance.

There appear to be an abundance of good suggestions for
changes to improve the current tort system and the insurance industry
generally, but Slater contends that patches to the old are not sufficient.
He wants a new garment. The C.B.A.O. strongly suggests that the
proposed changes should first be tried before throwing out the old and
replacing it with the untried.

What is the answer? With the complexity of such a multi-
faceted problem which impacts so tremendously on the social well-being
of the public, what should the government do? Improve the old or opt for
the mew? It is my understanding that the New Democratic Party in
Ontario will have as a plank of its political piatform a recommendation
for a no-fault system run by government.

Waicur A e PHINIE Oy ORIt riailism an el e

From my own personat perspective and without in any way
purporting to speak on behalf of the government as to what decision it
may or should make, my preference is 10 stick with the old, improve &-o
old, and cast it away only when it is clearly shown that it has run s
course.

1n our affiuent socicty, it has becn easy Lo evolve the “throw it
away” rather than “fix n” mentality. 1 fear that this same attitude is
beginning to permeate the Jaw-making scgment of our socicty. There
seems to be a philosophy that rather than amending legislation. when
necessary, wikh a view to improving a situation, we tend to scrap all of the
legislative cxperience of the past and opt for new legislation with new
phrases and definitions and untried concepts which in the end unu.c.:
benefit the legal profession and it is questionable whether the public
interest has really been advanced. )

Clearly, legistatures are faced with many competing Views and
it is not easy to arrive at the best public interest. In such situations,
caution should be the watch word and it should be proven that the old

system is tired and worn out and should be buried before we opt for the:

new. My preference would be to make the suggested changes to the O—n
system first and give it a second chance before abandomng 1t .s.wn: iis
not clear that a new system would be any better. Especially is this so when
the evidence is uncertain that the old system is at fauit. As Slater
lamented, “... onc of the most frustrating problems for the Task Force
arose from the scarcity of systematic evidence on awards and settiements
and on clements in the legisiation and the tort-litigation system that
contributed to the determination of awards and settlements™

I would rather opt to continue a fault system than be at fauit
for suggesting a new system when changes to the old might be more
advantageous.
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. »and don't give me any
of that ‘it gets lonely at th

ton’s sexual assaults of youn

church $150,000.

failing to act
not counselling his victims.

the first of its kind in Canada and
could set a precedent for future
actions against the church, similar
to those in the United States since
the early 1980s.

Minnesota lawyer Jeff Anderson
estimates the Roman Catholic
Church in the United States has
paid out as much as $90 million to
victims of priests.

Anderson, of St. Paul, Minn.,
has handled numerous cases him-

with more than 100 lawyers actin
on other cases against the churc
“in virtually every state.”

He said many of the U.S, cases
have been decided on the basis of
whether senior church officials
were warned of abuse in the past.

Catholic church officials, on dis-
covery of child abuse complaints,

cost church $

OTTAWA — Rev. Dale Cramp-
boys cost the Roman Catholic
That was the Ottawa arch-
diocese’s financial penance for
on a previous com-
plaint against Crampton, and for

The settlement is believed to be

self and reﬁuiarly keeps in touch .

sex assaults‘\
150,000

e,

Star reporter Kevin Donovan spent
three months travelling across Canada
for his three-part series on the sexual

abuse of children by Catholic priests.
L Here is the last of his reports.
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have “historically” kept the priests

in the clergy, Anderson said,
“Instead of reporting them to

the police or booting them ‘out of
there like most any other institu-
tion, they have, out of Joyalty to
their own, just-movedy them
around secretly,” he said in an
interview.

Among the financial settlements
in the United States:
(1 $15 million to 16 families in
the case of a Lafayette, La., priest,

0 An estimated $25 mj iop_to
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Parents ‘shut out’ by church after sex assaults

Continued from page Al

three victims and their families in
-Orlando, Fla.

0 $375,000 ﬂm three ; ﬂvﬁ&

a priest in Springfield,
S\nﬁm_m&ma Gcarm_o.EQmE inter-
viewed by The Star say they hope
parents and victims in this count
will not follow the U.S. lead. ki
- Valleyfield Bishop Robert Lebel,
president of the Canadian Confer-
ence of Catholic Bishops, said the
nmwmmn that the church will be
sued is lessened if church officials
report the complaints.

“If we follow the law there will

not be lawsuits. (The priest) may
be sued himself, but not the bish-
op," Lebel said.
- The three Catholic families in
the Ottawa area-who shared the
$150,000 payout in the Crampton
case did not make lightly the deci-
sion to sue their church, lawyer
‘Bruce Carr-Harris said in a recent
interview.

“From the families' perspective,
they felt driven to seek a civil
remedy because, having gone to
the church for help after the as-
saults, they were shut out by offi-
cials, including the

E.nvvwmwov_... -

Crampton pleaded guilty in
1986 to seven counts of sexual as-
sault involving altar boys aged 11
to 13 over a 10-year period dating
back to 1973.

Diagnosed a homosexual pedo-
phile, the 50-year-old Crampton
was first placed on probation and
ordered to continue treatment
he'd started earlier that year. A

crown ap) the next year in-
creased _.Jomu_mg_msnm to eight
months in jail.

In the 1970s and early 1980s,
Crampton was a respected man in
the community, as priest, school
board trustee and as honorary
chaplain for the Royal Canadian
Mounted Police.

So it was not unusual that par-
ents allowed their sons to stay
overnight at the rectories of his
Golbourn Township or Nepean
churches, or to spend the week-
end at his Horseshoe Bay cottage.

Once there, Crampton would
make advances, hug and French
kiss the boys, then take them to
bed and fondle their genitals,
court transcripts show,

One boy’s victim impact state-
ment to the courts said he did not
yet know the full effects of the as-

saults. “I'll let you know when I
have kids,” the boy wrote.

But some of the boys would
never have been assaulted if
church officials had paid heed to
an earlier complaint, according to
evidence from the civil action
launched by the families of three
victims.

‘Every measure’

According to court records,
Crampton had invited a 13-year-
old altar boy to his cottage for a
day of snowmobiling in 1979,
After drinking heavily, Crampton

ot into bed with the boy and fon-

ed him.

The next morning, the boy went
home and told his mother, who
contacted w EE_E_._..”E O:ﬂc..m

iatrist for help. The psychia-
Wﬂm_%m: a Catholic ._mvo :mn_mwnc_._a
work for the church'’s marriage
tribunal, took the complaint to
Ottawa Bishop John Behan.

According to the psychiatrist’s
account at the civil discovery pro-
ceeding, Behan said he would
“look into it and take every meas-
ure, even the most drastic, to see it
is taken care of.”

" After waiting several weeks for

Behan to call, the victim's arents,
guilt-ridden because th ﬂmn_ en-
trusted their child to Crampton,
called and made their own ap-
pointment.

The parents wu_M they explained
the assault to Behan at a Feb. 16,
1979, meeting and he promised to
correct the situation. It is not
known what, if any, action was
taken by Behan, but no report of
the incident was made to police or
children’s aid at the time.

More assaults followed over the
next three years, including abuse
of the three victims whose fami-
lies launched the eivil suit.

In her victim impact statement
at Crampton’s 1986 criminal hear-
ing, the mother of the 1979 victim
writes: “(Bishop Behan) assured
us that the matter would be dealt
with following an investigation. It
upset me very much that in subse-
quent years Mr. Crampton contin-
ued to operate within the Catholic
church, performing the duties of a
priest.” '

And the boy’s father writes: “It
was only last summer when there
was an indication that Dale
Crampton had been involved with
other children that I realized that

based on statements from the
archbishop’s office that nothing
had been done with our report
and, in fact, that it might have

been suppressed by church offi- .

cials.”

During the discovery portion of
the civil proceedings, Behan (who
died two years ago) denied hear-
ing anything of the 1979 com-
plaint.

However, Behan said some boys
had complained in the mid-1960s
that Crampton had exposed him-
self to them. Crampton neither
confirmed nor denied the incident
and Behan attributed it to a
“momentary weakness,” accord-
ing to the civil examination evi-
dence.

Despite knowing the church
had prior warning, the three fami-
lies might not have sued if the
archdiocese, after Crampton was
charged, had shown sympathy
and provided counselling for the
victims, lawyer Carr-Harnis said.

“But it was my clients’ view the
church was moving to protect its
own and was indifferent to the
concerns of the families,” he said.

The only attempt made at coun-
selling was when church officials

8L %
DALE CRAMPTON: Clefgy-:

man pleaded gullty to, sexi
assaults on altar boys.. <~

; B P
sent one family to a local priest!
who told the parents it was- the;
boy’s fault and “he must have-
E.Mm%.: n%_mgm.&jw said. 4, |

ou e civil action began:
in late w%.mP the trial was not set,
until last October. On Oct. 11, the
night before the jury was to,be:
picked, the archdiocese settled out 3
of court, paying the full $150,000
requested by the families. = = !
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The Effect of Income Taxes
on Personal Injury Awards

Howard N. Rosen*

Traditionally, income taxes have been a consideration in the determination
of lump-sum settlements in cases of fatalities. Under the old Fumily Law
Reform Act or new Fumily Law Act (F.L.A.) the surviving members of the
family are entitled to a portion of the **after-tax'" earnings of the deceased.
Since the amounts determined are based on after-tax income, the courts
have recognized the need to *‘gross-up’’ the settlement for the effect of
income taxes. Similarly, future costs in a personal injury action have been
subject to gross-up, recognizing the need to pay the future costs out of
after-tax income.

In cases of personal injury however, where the plaintiff is claiming for
future loss of income, the effect of income taxes has not been considered.

Quoting from the decision of Mr. Justice Barr in Borland and Bar-
chuk v. Muttershach;’

**In calculating future loss of earnings in a personal injury
case, income tax payable on such earnings, or on an income to be
generated by award of damages for such loss of earnings, is irrel-
evant. In a wrongful death case, however, the plaintiff’s loss is
that portion of the after-tax income the survivor might reasonably
have expected 1o enjoy. After this has been calculated it should
be grossed up to provide an after-tax income similar to the af'ter-
tax income which has been lost. Future care must be provided
from after-tax dollars. The allowance under this heading must be
increased (grossed up) to a figure which will be adequate after
payment of taxes."’

The reason income taxes are not taken into account in a personal
injury case is traced back to the 1966 Supreme Court of Canada ruling, The
Queen v. Jennings et ul.*

* Howard Rosen, C.A., C.B.V. Berenblut & Rosen, Chartered Accountants, Toronto.
' 1984) 27 A.C.W.S. (2d).
: [1966]S.C.R. 532.
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Effect of Income Tuxes on Personal Injury

This has created a startling inconsistancy in the computation of dam-
ages, when compared to fatality cases where the effect of income taxes are
calculated.

In a personal injury settlement, the lump-sum is received tax free. The
future income earned on the lump-sum is subject 1o taxes as is ordinary
interest income. As the plaintiff draws from the pool set up by the lump-
sum settlement, he will draw an amount comprised of principle and inter-
est. The annual amount drawn by the plaintiff should exhaust the fund over
the predetermined period for which the lump-sum was calculated. Since
only the interest portion is taxable (return of principle does not attract any
income taxes), a fund set up for a relatively short period of time would
increase the plaintiff’s after-tax position. This is due to the amount of prin-
ciple as compared to the amount of interest received in each annual pay-
ment. A plaintiff who receives a lump-sum to sustain him over a long
period of time is at a considerable disadvantage, since the early payments
received will be composed primarily of interest and thus attracting a signif-
icant tax liability.

The best way to demonstrate this point is to examine two different
scenarios. In scenario 1, the following facts are applicable:

e Annual lost income $20,000

e Tax deductions $3,960

e Inflation rate (long-term) 5.0%

e Interest rate (long-term) 7.625%

e Net discount rate 2.5%

e Estimated working life 15 years
e Present value of lost income $247,628

Table 1 depicts the future disposable income of the plaintiff; A. as if
he continued to work and, B. as if he received a lump-sum settlement.

As is demonstrated in Table 1, the cumulative annual disposable
income of the plaintiff is increased due to him receiving his future earnings
as a lump-sum. Although we can see in year 13, the annual disposable
income drops below his expectations had he continued working, the cumu-
lative position after 15 years is positive.

In scenario 2, the following facts are applicable:

e Annual lost income $25,000

e Tax deductions $7,920

e Inflation rate (long-term) 5.0%

e Interest rate (long-term) 7.625%

e Net discount rate 2.5%

e Estimated working life 39 years
e Present value of lost income $618,259
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TABLE 2
(A) (B)
LOST TAX TAXABLE INCOME DISP. ANNUITY BALANCE TAX TAXABLE INCOME DISP.
INCOME DEDUCT. INCOME TAXES INCOME PAYMENT PRINC. INTEREST INFUND DEDUCT. INCOME TAXES ICNOME  DIFF.
1 25000 7920 17080 4357 20643 49307 2937 46369 615321 7920 38449 12609 36698 — 16054
2 26250 8316 17934 4585 21665 49307 3158 46149 © 612163 8316 37833 12114 37193 — 15528
3 27563 8732 18831 4824 22738 49307 3395 45912 608769 8732 37180 11591 37716 —14978
4 28941 9168 19772 5076 23865 49307 3649 45658 605119 9168 36489 11168 38138 —14273
5 30388 9627 20761 5339 25048 49307 3923 45384 601196 9627 35757 10783 38523 —13475
6 31907 10108 21799 5617 26290 49307 4217 45090 596979 10108 34982 10377 38930 — 12640
7 33502 10614 22889 5908 27595 49307 4533 44773 592446 10614 34160 9947 39360 —11765
8 35178 11144 24033 6213 28964 49307 4873 44433 587572 11144 33289 9492 39815 — 10850
9 36936 11701 25235 6534 30403 49307 5239 44068 582333 11701 32366 9012 40295 —9892
10 38783 12287 26497 6871 31913 49307 5632 43675 576702 12287 31388 8549 40758 — 8845
11 40722 12901 27822 7224 33498 49307 6054 43253 570647 12901 30352 8093 41214 =7716
12 42758 13546 29213 7596 35163 49307 6508 42799 564139 13546 29253 7609 41697 —6535
13 44896 14223 30673 7986 36911 49307 6996 42310 557142 14223 28087 7168 42139 -5228
14 47141 14934 32207 B395 IR746 49307 7521 41786 549621 14934 26851 6749 42558 —3812
15 49498 15681 33817 BE2S 40673 49307  BOBS 41222 541536 15681 25541 6305 43002 -2329 :
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bl 30 5501 33805 435238 24326 9479 1551 4775
24 76788 24326 52462 13802 62986 49307 1 . & - St 5100 926 48381 17744
25 80627 25543 55085 14502 66125 49307 16664 32643 418574 25542 oz 20 49012 20409
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Accordingly, Zelensky and the other seven cases in the criminal area,
are consistent with this major Supreme Court direction. The only reason
thatZelensky stands out, at first glance, as potentially inconsistent with the
other cases, is that it is the only one in which the criminal law power was
raised in the context of a federal statute. It is unlikely that a Criminal Code
provision would be struck down by the Court as being outside Parliament’s
criminal law power. The present Court is balanced, flexible and tolerant in
its consideration of all statutes, but particularly federal statutes. Its
decision in Zelensky is representative of these judicial characteristics.
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l. INTRODUCTION

Since the last jurisprudence survey was published," two important
developments have taken place in the field of basic Canadian legal theory.
These have determined both the scope and the outline of the present
survey.

First, work in law reform has led to changes in the various *’black
letter’” areas of academic law. This was a logical, although by no meuns a

* Department of Philosophy. University of Windsor,

' Lewis, Annual Survey of Canadian Law: Jurisprudence, 8 OTTawa L. Rev. 426




Compensation for Victims of
Crime: Trends and Outlooks

Richard Murphy*

. Introduction

Modern day western society has only recently begun to pay
attention to the plight of the innocent victims of crime. Statutes have
been enacted 1o provide finuncial compensation to a victim, his
dependents or someone responsible for his maintenance, for the
suffering and losses that invariably follow from acts of violence.
The two buasic aims of compensation have been identified us the
need 1o sustain public trust (in that societies core values should be
protected) und the desire to demonstrate a concern for individual
rights and well being.? In this paper I shall examine the historical
outlook on these compensation programs, the anti-victim prejudices
that existed then and now, and how compensation has developed in
light of these tactors.

An examination of the justifications behind compensation will
reveal why society is no longer directing ull of its attention to the
criminal and his rehabilitation, and diverting some of the public

purse towards the victims. Along with this comes an examination of

the costs of the programs and the arguments against compensation.
Nova Scotia’s possible motives for enacting this legislation are also
examined.

The alternatives of restitution, tort-law, insurance and welfare
programs are also examined in order to determine the relationship
that exists between them and compensation.

The general framework of the Canadian Legislation and its
present effectiveness is tested with particular reference to the Nova
Scotian statute.

Finally comes un examination of Great Britain, probably the
single most influential country in the field and one of the
forerunners in compensation legislation.

*LL.B. (Dul.j 1983.
L. Luw Retorm Commission of Cunada, Working Papers 5 & 6 (October 1974).
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Il. Hiswrical Perspective

Societies  treatmient  or cmphases on the victim has  shifted
dramatically as time wears on. Schafer? idenuties three distinet
stages, the " golden age™, the “decline of and the *revival o™
the victim,

During the early Ceolden age™, the victim played key role in
the criminal process and emphasis was placed upon the victim.
Primitive people showed a beliel in Justice tor the vicum. In
Hammurabi’s code (c. 172%- 1686 B.C.) 1wt was the victim and not
the offender, who was considered first. Criminals were treated
harshly in ancient Babylon, often losing life and limb 10 the
satistaction of the victim, Every victim had an inherent right 1o
restitution or retribution, although social status was a key variable
in determining the degree of retaliation availuble.

The victim’s “*deline™ came about as the state gradually pushed
the victim into the background of the criminal/tort proceedings, The
victims rights 1o carry out personal vendettas against the criminal
were gradually eliminated and replaced with a system of state fines
and state punishment. The Draconian code (621 B.C) effectively
shifted the responsibility for punishing the offender tfrom the victim
to the state. Solon’s code went one step further and established
system under which any citizen (not just the victim) could bring an
indictment against the criminal. Gradually the communities’ power
exceeded that of the individual and the government began o ¢luim
more and more of the vicum’s restitution.

A sharpening of the division between tort and criminal law ook
place und by the wweltth century in England; practically all of the
fines were remitted o the Kings reasury and punishment which was
administered by the King's officers. At this point the victim wus
stripped of any finuncial compensation and the common law even
went so far as to forbid any effort whatsoever by the vicum 1o
receive restitution from the oftender.

By the nineteenth century, the vicum’s status had sunk 1o such
low level that Jeremy Benthan asked:

Has a crime been commiued? Those who have suffered by it

cither in their person or their fortune are abandoned o their evil

condition. The society which they have contributed 1o naintain,

2. Schater Victimology: The Victin and hus Cromeal (Virgimia: Reston Publishing
Co., 1977).
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and which ought to protect them, owes them an indeminity when

its protection has been ineftectual .

There were also rumblings about what was perceived by many to
be the inequitable treatment of the criminal and his vicum. While
the offender was housed and fed at great public expense, the victim
ws leftto pay his own medical and other expenses.

There is no doubt that today, the main emphasis i1s sull on the
offender. A multi-million dollar industry revolves around the
criminal: his capture, processing, incarceration and rehabilitation.
However, due to the work of people such as Margery Fry® itappears
that we are entering an era where the victim will be regarded as
something more than a mere pawn to be uulized in the court room
chess game.

New Zealand was first off the mark in 1964 when it enacted
specially state funded program designed to compensate victims of
violent crime.® Great Britain and other countries soon afterwards
enacted legislation of their own.

Canadian legislation in the area began in 1967 with Saskatchewan
and has continued along in a haphazard fushion. On May the
twelfth, 1981 Nova Scotia finally proclaimed its statute, thus
leaving Prince Edward Island as the only Canadian province or
territory without & function compensation scheme.8

1. Anti-Victim Bias

One may justifiubly wonder why these compensation plans have
been so slow in getting off the ground, especially when compared to
other welfare programs such as workmen’s compensation.” This
was probably due 10 the fact that crime victims have been and still
are, misunderstood, ostracized and blamed for their own misfor-
tune. Upon hearing of & crime people automatically tend to look for

3. Edethertz & Gers. Public Compensarion 1o Vietimys of Crime (New York:
Prucger Publishers, 1974) at 8. . .

A fd ar 10, Margery Fry was an English magistrate and social reformer.

5 Criminal Injuries Compensanon Act, Act Noo 134 of 1963, See Ede
supra note 2 at 238 for a discussion of the New Zealund statute.

6. Alberta: S A, 1970 ¢. 75, Brinsh Columbia; S.B.C. 1972 ¢. 17. Maniobu
S M. 1970 ¢. 56; New Brunswich: S.N.B. 1971 ¢. 10 Newtoundland. S. Nild.
1968 No. 26: Northwest Territories: Revised Ordinance of 1976 ¢. C-23, Nova
Scotig: S.N.S. 1975 ¢ 8. Ontanio: S.O. 1971 ¢. 51, Quebee: S.Q. 1971 ¢ 18:
Suskatchewan: S.8. 1967 ¢. 84; Yuhon Territory: Consolidated Ordinances of 1976
. C-10.1.

7. Nova Scotia Workmen's Compensation Act, SN.S 1910, ¢. 3.
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an explanation for the crime i the victm’s behaviour. A blaring
example of this Kind of atitude would be the treatment bestowed on
a typical rape vicum. Whether e court or behind her back she is
often accused of provoking the rapist, either by her (limsy clothing,
her tantalizing  mannerisins or the expensive pertume she s
wearing. She will be accused of not resisting strongly enough, or of
resisting too strongly. Why was she on that street, and at that time
ol the night? She was probubly asking for it anyway?

We have even gone so tar as 1o romanticize the erinnmal, and the
daring und debonair lives they lead. Legendary figures such as Jesse
James, Billy the Kid, and Bonunie and Clyde readily spring o mind
T.V. programs und movies focus on the plight of the crimmal,

victimization by society and his daring exploits, as these are the
Kind of movies that are more hikely o suceeed at the box-oflice.
Movies such as "An Amcerican Tragedy™, “"Looking for Mr.
Goodbar’, and novelists such as Agatha Christie consistently
utilize the theme of the ““deserving vicum™

A whole field of ciminology has even sprung up around the
vicum who gets what he deserves:

The contribution of the victim 1o the genesis of crime and the

contribution of the criminal 1o the reparation of the ottence are

the central problems of victimology #

Thus victimology studies have concentrated almost exclusively
on the extent of involvement of victims in their own undoing, to the
total exclusion of the consequences of victimization.

Very difficult issues of causation arise in this field, often pointing
to subtle questions of degrees of mvolvement. No doubt victims
sometimes do precipitate their own doom and often they lead less
than angelic lives. However, as is demonstrated later i this paper,
the Compensation Boards are well aware of this fact and often
callously reduce awards at the slightest hint of victim fault or
wrongdoing. The dunger in this, is that the vicum may be penalized
merely for being at the wrong place at the wrong ume, with
characteristics (wealth, youth, old age, detencelessness, female, a
minority) that attract a potential criminal.

Much of the social discrimination and psychological sutfering
that victims are put through could and should be avoided or at leust
minimized. This anti-victim attitude that seems pervasive through-
out much of society may be a result of using the vicum as the

8. Schater, supra note 1 3.
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scapegoat for a large percentage of crime. It is easier to blame the
victum for his own misfortune than to fault other parts of the system
which threaten our ingrained beliefs that the world is just and fuir.¥
Unfortunately, the present legislation in even the most progressive
districts, will only compensate the victim for *“pain and suffering™
resulting from the criminals actions, not the guilt and anguish
experienced when friends, neighbours, family and government
display ambivalent and negative reactions towards the victim.

If properly utilized, compensation could provide a much needed
step in the direction towards a much more humanitarian approach in
dealing with victims.

V. Justifications and Rationals

Why should crime victims be singled out as a group which should
be compensated? Why not take it one step further and compensate
people struck by lighting, or any other identifiable group of people
always ready and eager to jump on the government candy wagon?

Compensation has most commonly been advanced either as a
right 1o which the victim is morally entitled, or as a natural
extension of existing welfare principles. Some would find a legal
duty on the part of the state, and others merely see it as a politicul
play designed to attract votes.

1. Legal Dury
One of the first champions of the legal duty theory was Jeremy
Benthum. His reasoning behind the concept was that society has
forced its luw enforcement apparatus on the public via the social
contract and in so doing has undertaken to protect them from crime.
Thus, when a crime huas been committed, society has failed in its
duty to defend the victim. Another angle on this theme is that
society has created crime und criminals indirectly through its
ghettos, inadequate education and housing, and general ubuse and
discrimination.

However, it is doubtful that compensation can be justitied merely
on the basis of legal duty. Even a police state similar to Orwell's

Big Brother could not possibly hope to prevent the majority of

violent crimes. Society is simply too complex and violence has the
capacity to erupt so suddenly that prevention is just not realistic in
most instances.

Y. Buarkas, Vicrms (New York: Charles Scribners Sons, 1978).
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2. Moral Dury

wthy 7 charity ™ humaniy T oor

are tossed about when the discussion trns o society s
moral obligation to vicums of crime.

Often words such us BNV
welture”

Advocates of the moral duty thicory see compensation as a natural
extension of the welfare state and the desire to help those who sutter
through no fuult of their own. Analogies have also been made to
other welfure programs such as workmen’s compensation and
unsatistied judgment statutes. " The basic purpose of much of these
social service plans 1y 1o distribute the risks of the inevituble
accident or injury from the individual, 10 some Luger group of
society that could much more eastly bear the costs wnd sometimes
also shares in the benefits of the particular achvity.

As crime seems 1o be an unay ordable facet of our daily lives. and
in view of the many social weltare programs that are presently in
operation, the failure 1 recognize the special claims of this group
would seem to have been w gross oversight on the part ol our
legislators:

IF there is a widely recognized hardship, and if that hardshnp can

be cheaply remedicd by stte compensation, | should have

thought that the case for such a remedy was made out, provided
the practical difTicultics are not o great. !

Criminal injury can be potennially devastating for a victim The
alternatives 1o compensation are practically non-existent, and it
would seem in the best interests of ““justice™ and consistency that
the welfare system be extended to encompass victims.,

3. Benefir 1o the State

Often, the typical victin of today has nothing to gain and everything
to lose by reporting the crime to the police. This has led to clear
patterns of massive non-reporting by victims, '2

Furthermore, a vicum's characteristics play an integral purt in
whether or not a complamt will be forwarded o the police, und

Rescarch und Reform tor
workmen's compensut 3 s ar 14-17

L Guliway & Hudson, Perspecines on Crime Vienms (Toronto: C. V Muoshy
Co.. 1Y81) ur 416,

120 . ar45 Note: A 1976 study revealed up Lo 3045
ul violent offences.
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victims also react 1o their own and reasonably accurate estimate that
nothing will come of their report.

If the offender is in fuct apprehended and brought to il the
victim is subject to the manipulation of the criminal justice
system. '3 In order for the victim to participate in the prosecution of
the criminal offender, he must be willing to withstand the time and
income losses, and various other minor problems often associated
with the cumbersome court process. Small wonder that many
victims would see their role in court as somewhat like that of an
expectant father in a hospital lobby “"necessary for things to have
gotten underway in the past, but al the moment rather supertluous
and mildly bothersome.” "4

An efficiently performing compensation scheme would in fact
provide the victim with much more of the attention that he requires,
leud to increased crime reporting, and presumably better enforee-
ment and detection of crime. Along with this might come a
restoration of the individual victim’s faith in society generally and
also supporting the fundamental purposes of criminal law '3

The appeasement of the public and the political benefits that fTow
from this type of action is not so much a benefit to the state as itis a
benetit to the politicians. Rather than being a stated rationale, this
may appear as a hidden motive behind the legislation. It would just
not be good policy for an elected official to be seen as antagonistic
(o the interests of compensation for innocent victims of crime.
However, the danger with a purely political motive for enactment of
this type of legislation is that the program will be manipulated in
order 1o achieve the desired ends, and then discard it until it is
required again. By reporting the big crimes and awards in the paper
the voter will hopefully be kept complacent, s justice appears o
have been done.

V. Arguments Against Compensation

The arguments against compensation busically boil down to one
overriding factor: money. Where it is felt that these victims are no
different from any other victims of adversity society, the
prevailing attitude is that they should not be given preterentiul

13 /d. w1 52, Arudd
System”™

14, 1d at 64,

15 Law Reform Commission, supra note 1t 17,
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treatment by the rest of the community - There 1s also the fear that
fraudulent and undeserving clanus will be put torward.,

However, this paranota about o budgetary crisis seems o be
unsubstantiated when we look at the costs incurred thus far by the
legislatures 18

VEAR ADMINISTRATION COSIS (%) TOTAL PALLY 8
(hntario
71-72 YRR RDURN
7273 143,144 GLS LS
73-74 Jus 317 T A0 -
74-75 230,073 726,880
1576 06 ) BYY TES
76-77 o4 dun lA41R12
7774 427534 [ 620 596

Saskharchewan

71-72

320G
72-73 57.529
73-74 14,329 IR1.408
74-75 In 010 139,200
75-U6 170354 122,956
76-77 Ju 424 166y Atrd
77-7% AT.olb 173 843

Also n effect for the benehit of the provincial governments is a
cost-shuring  program  whereby  the  Federal  Government  has
undertuken 1o contribute up 1o S0% ol the awards granted by the
boards (net of uny recoveries) up o o maximum of 10 cents per
capirta of the particular provinee.

This cost-sharing scheme, coupled with the present anti-victim
attitudes that exist, and the statutory restrictions placed on the
awards have all combined to muke the present costs ol crime
compensation almost trivial o comparison o other legislatve
expenditures (For example the cost of incarceration). '? )

1o, Burns, Cromnal haries Compensan
Western Canada Lid |, 1980y

17 Eg. Annuwal Reporr of the Conmssioner of Penuennaries for 1966 (Oiaw
Queens Prnter, 19661 reports the o wos Tor goods and services reqaned by
penitentiaries tor the year at $34 71 1 MeNeland Vanee, Cruel and Unins .__q
(Deveau and Greenberg Publishers, 1978), see oh
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i VI. Nova Scotia’s Commitment So Far ; V1L Alternatives
Several factors require examination in order o Q_En:::,_n w hat _:n. I. Restitution

real rational of any legislare is in o enacting this type ot m Restitution requires that the criminal court order that the offender |
legislation. '8 . _ ) compensate the victim (Hinancially or otherwise) as part of his !
: ..,_,:n fact that need is not a visible criterion in the Nova v._,.,______,_: } sentence. There are two basic types of restitution: " punitive” and |
datute seems o indicate an acceptance of ,,,::r_. _.,._?_:.,._7.:_:._. . “pure’’. _
; However, itis also quite clear that the legislature ,;.___ not permit the i Punitive restitution requires the personal performance of the _
i victim to recover anything that they might possibly percerve as a ﬂ wrong-doer, and i theory is equally burdensome tor all criminals, |
windfall from his victimization. Section 26'¥ empowers ___F. bourd :w j regardless of their individual characteristics. This 1s acconiplished _
make any deductions with respect 1o any money _.c.,.c;.a;,_ru :.F | .3. requiring that the otfender undertake manual Tabour or pay fines
vietim as u result of the offence. The form ?__:n: must rm __:mg 0 i in proportion to his earnimg power. In the latter instance the fine _
i by all applicants requires that the (,_F.:_: :: imn z,s cx_...:w,_m :..,.”:”:. , S.E_.E i ;n_n_uz.:.__ﬁ_ - _.J_ N_r.,:_;._ harm but by the offender's |
any benefits received, and copices of the apphicant’s nn?:_u:, ,:F.,_ r_ m ability to _,.:v__ ::,f_ 1ype ol :,..,.::__::: _,_:n_.,.,.,.:: eniphasis on the _
tax returns may also be required ( presumably as an aid in calculating w deterrent, reformative, and rehabilitative effect of punishment. |
m lost wages, and not in determining actual :r.r.&._ . - ! ::;_.n.,‘.n? this system _:J the potential _,_:, allowing large scale m
: The funding provided 1o the various Cunadian Boards thus fur imequities and discrepancies between similar cases and 1 Jdoubt __
m_ seem to indicate a real commitment to the _f_n_?,_:n‘.‘_s o whether this system standing alone would be ucceptable. ﬂ,
W, A frequent lument of the r..:_:_ga_i..:_:: bouards is _:_.: ::_v:.,hr””ds_ The point in pure restiwtion is not that the offender deseryes to _

“.4_. percentage of cligible cluimants ever gel aratne __:. __ .L__ m_ suffer, but rather that the victim deserves 1o be reimbursed for his
o applications. In Great Britain, it was 9:::,:& that ”,Hw Mﬂ_m._d,_rw. sutfering. “

percentage of cligible victims that ever Appen s ____ N A -:.,_ The contlict between the two systems is one of the underlying
may be due to a variety of factors, such a9 _m:ﬁ:;__?m ,.,.. ! _r_ objectives. However, this need not imply that one must be accepted “
existence of the system, participation in the oflence or expectations 1o the total exclusion of the other. But merely that difterent types of |
with respect to the size of any possible awards. : ; n restitution are appropriate tor difterent types of criminals. .

Ontario has a comprehensive attack on the E:_ZE.: ol .r.r_:rp::_m . | . .
the public. Posters and brochures are displayed in Hospital wards The possible advantages of a properly managed restitution system

and lounges across the province und the _uc___,nn are ?‘cf_aag. S:,:
wallet sized cards to distribute to victims, ::_,:::Jm them of their
“right’” to apply, and how to proceed in the En:n_..t m,\a.:. ::.:_.Lﬂ:.
the practical difficulties of a_.ﬁ.r.,.,__:,n_w_nacnn::m _:.n _E.ﬁ.:._r may be
great, itis still an attainable goul with time and persistence.

d
18. Burns, stpra note 16at 132, . , , o
19. Compensaton for Vicams of Crine Act, S.N.S. 1975, ¢. 8.

20 Burns, supra note 16. , o
2. " leve . acal
21, Criminal Injuries Compensation Board Report, Eleventh Report

Britain, 1978). - . _
22, The Eleventh Report of the Ontario Cronnal Ijuries Conipensaiion Bourd
1980 at 5.
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appear 10 be significunt. First, the vicum would receive monetary
compensation at the expense of the criminal and not the state.
Psychological desires for revenge might be appeased to a certain
extent, und restitution would also provide a much needed incentive
for the victim to report the crime.

Secondly, the criminal might benefit from a much more
meaningtul form of punishment. Rather than merely ““suting on
ice’’ the offender would be given a vehicle for alleviatung the
anxiety and guilt often experienced after the offence. This in turn
would build his self-esteem by rightung his wrong. Marketable
working skills might even be acquired along the way and this would
hopetully lead to a reduction in recidivism rates. White-collar crime
and large scale thelt would no longer pay as any stolen goods would
cither be returned or paid for. Restutution would also allow tor a
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welf-determinative sentence, under which the worker would hnow
that the length of his confinement is in his own hands.

Cited us disadvantages and problems of restitution:

(1) insulficient deterrent to crime.
3) advantage given to rich criminals.
(3)  inappropriateness for vict nless crimes.
(4)  Canadian constitutional issue is 10 the division of criminal und
civil proceedings.?3

In view of the seemingly high recidivism rates in our prisons,** it
seems unlikely that restiution could be less of a deterrent than the
prisons.

The wealthy would not be given any advantage under a punitive
restitution scheme or some other combination restitution, criminal
suncuon program.

Restitution is inappropriate with regard 1o victimless crimes. But
these olfences raise issues of their own as 1o the appropriateness of
any criminal sanction in the vast majority of these “rerimes’ . 2®

Restitution today seems to take place mostly prior to police
ivolvement, less often at the police and prosecutional levels in the
form of plea-bargaining and sometimes al the judicial level % The
Criminal Code has provisions which allow a judge to order
restitution as a condition of probation®7 or as a term of sentence in
relution 1o illegally obtained goods.?® The Supreme Court of
Canada dealt with this later issue in Felensky.?® This case involved
embezzlement of company property by an Eaton’s employee. The
court ordered that the employee return the soods or their value as
there was no dispute whatsoever over the quantum of damages.

33, Law Reform Commission supra note | at .

24 Annual Report of the Commissioner of Penitenniaries (Ottawa, Queens Printer,
1959) at 14 (general recidivism rate of 82 88G . and a penitentiary recidivism rale
ol 36.41% ). For the more modern and comewhat disguised rates see: Penentiary
Sranistics 1975 (Ottawa: Statistics Cunada, 1978) Correctional Insttunional
Sratistics, 1974 (Ottawa, Statistics Canada, 1976).

35 Chanibliss, Cromunal Law m Action (Santa Burbary: California: Hamilton Pub.
Co.. 1975) at 1-15. McNeil and Vanee, Criel and Unusual, (Deveau and
Greenberg Publishers, 1978) w chupter 13.

26. Burns. supra note 1o at 9.

37, Criminal Code, R.S.C. 1970, ¢. C-34. 5. 663 2)(e).

3% [d. sections 633, 663, 388(2): See Burns supra note 16 for an in depth analysis

af these sections.

Sy (197%) 86 D.L.R. (3d) 17945.C.C.).
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:ﬁ,;,__n,.n? the court sull echoed the traditional beliet that the
ciimimal courts should not be used 10 entorce civil :7__._.._:: .
exceptin the most blatant of cases, such as this one. S

x.n,,,::._::: 1s i itselt, an important and complex area of the liw
calling _2. a detailed study of s viabihity and q..E:_.._c.._._:”?
Because of its disadvantages, it could never be :::.?.L i
c,::__“._c_n and Just alternative o compensation. Whereas M :..:y._._
Fry, and the Law Retorm Commission of Canadin siw .,.:.:_ﬁ ,.n:.. _m”:v
merely as a supplement -t restitution, 1t seems that _:_____..,b.: :___
_.:.m_,”n:_, trends and the real pracucal ditticulues n:n:::_n_.hu with
restitution, compensation is the real proma donna, and resutution
scarcely seen stand-in. i

I.:(,_o«r.? this 1s not to conclude that restitution should alway s be
an:_na. _:_n lime-light. The possible benetits 1o the vicum :;..,..:.np_.
and criminal seem 1o cry out for attention. Restitution _:_.; .:M.,e., :
lurger role to play, especially when de. alfences,

irger with property olfence
7—3 < o ¢ V | CHVUS.
15 18 an arca left untouched by compensation schemes and a
e e touc | s and
program which could utihze the advantages of each o complement
one another seems to be a realistic and attwnable goal

2. Insurance

Private Insurance does not appear to be a realistic aliernative o
compensation. The costs tor the individual are so great and the
,._#_E:r.nw of being a victim so smull that 1t would not _,_r.rr.n:::,_ __.,____r,
,___,__,__,_u for potential victims to insure themselves. Insurance doe ,ﬁ w_
_mza,:,,“n:. well 1o awarding damages tor z::-_,cr,.._:.__,:w ,::.__r.wm "

..__.:_ it is the failure of insurance to meet the needs of ,“_?.:.”:f_ .n._
violence ::_._ has led 10 state intervention in the first place

”.__:.M_cﬂa_,. 1t 1s worthwhile 1o note that insurance is presently _,_Q:w
ﬁ,hﬂ: .“nﬂw:”.”.,.x_,._xa who can attord it) to cover property damages flowing

3. Tort Law

Almost every crime has a corr I i

e i y crime r.__,,w a corresponding tort, but in spite ol this 1t
; .frr:#.,:r: the tort rights of victims are ilusory. Victims seldom
pursue their rights in a tort action®® tor several possible reasons:

30. Linden, The Re

= r‘___,r:. Fhe Report of the Osgoode Hall Suady on Compensation for Victin of
“E«. _‘ .:_.:_::“ Ospgoode Hall Law School. 1968 a1t 21 where the _.n._::__ Linds ﬁ

anly 1.8% of those surveyed recovered any damages by way of o civil acnion .
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(a) the criminal has no money or has it hidden and is thus
“Judgment-proot™.

(b) the victim has to make a substantial outlay of cash for a
lawyer and run the nisk of losing in court.

(¢) litgation is time consuming.

(d) court awards are often conservative and unpredictuble.

(e) must first apprehend the offender.

() others may feel the vicum is trying to profit from his
victimizauon.

Compensation has several distinet advantages over tort law in that
itallows for periodic awards without setting a fixed total amount at
the ume the award is made®! and it allows for interim compensation
awirds based on financial need while the hearing is pending.®*
Subsequent acuon may also be brought to increase or decrease the
award®® | whereas awards at common law are made once and for all.
Section 31(1)%4 expressly leaves open the possibility for a victim to
proceed by tort as well, subject 1o the section 31(2)%% bourd rights 1o
subrogation. Looking at the scheme as @ whole one might validly
draw the conclusion that compensation was intended to be utilized
as a replacement of the empty right to bring a tort action.

4. Welfare

Most victims will have some of their expenses already covered by
various social welfare schemes.®% It would seem that compensation
would be a proper extension of the welfare system in order to cover
gups in the existing programs or to help those unfortunate enough
who happen not 1o be covered.

VII. Canadian Legislation

Eleven out of the twelve provinces and territories now have very
similar compensation schemes which are in force and operating. 47

3. N.SCACH supra note 19,528,

320 0d.s 17,

330 0d.s 2200,

RER A

35, 1d. Omarnio recovered $9,788 .42 by subrogation during its 79.80 fiscal year.
36 Ospoode, supra note 32 at 27: Orther appropriate  welture  schemes:
Unemployment Insurance, Workmen's Compensation, Canuda Pension Plan,
M.S.L

37, Supru note 6.

——
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1. Eligibility and Conditions

Victims, persons responsible for the maintenance of @ victim or a
victms” dependents may generally make an application. ¥ With the

exception of Ontario,® every junsdiction relates the concept of

victm® o certain oftences tound 1 the Criminal Code. The

schedule of offences are comparable for all of the provinces but of

the approximately 49 listed oftences, only halt are ever drawn upon
and an even smaller group of “core™ oflences take up the vast
majority of apphications A Good samaritans are also covered i 1

legislution if they incur injuries while assisting a peace officer or
while preserving or atienipting 1o prescerve the peace. !

Necessary cusual connection between the oftenders conduct and
the applicant’s injury is o prerequisite (o every claim, and there are
often problems establishing the necessary link .42

The application must be filed within one year of the imjury unless
the bourd gives permission for an extension, ™ but none ol the
Junisdictions require that the vicum be a resident of that province,
yet the injury must have tahen place i that region.

2. Types of Awards

Under the enactments, lump sums, periodic  payments,
combination of both types may be awarded* for:

(@) expenses actually and reasonably incurred or to be incurred
as a result of the vicun’s injury or death;

(b) pecuniary loss or damages incurred by the victim as o result
ot total or partial disability atfecting the victim’s capacity for
F,..:ar“

(¢) pecuniary loss or damages meurred by dependents as a result
of the vicum’s death;

(d) pain and suffering;

38, N.SCAct, supra nowe 19
39 Ontunio S.O. 1971, ¢, 51,5 Stad reters

0. Burns, supra note 16 at 33

410 NSCACL supra note 19,5 o0l
42, Burns, supra note 16 at 46-66 tor a discussion ol some of the Tiner poimts on
causation.

43 N.SCACtsupra note 19, 5 7.

44 fdos 27,
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(¢) maintenance of a child born as a result of rape;

() other pecuniary loss or damages resulting from the vicum’s
injury and any expense that in the opinion of the bourd it is
reasonable to incur. 48

This listing may be divided into two groups: Non-pecuniary (pain

and suftering) and pecuniary (everything else). As is usual for any
statute this language is subject to interpretation, and sections
identical to these have been extensively interpreted in other
provinces. 46

3. Reswrictions and Deductions

Every application is subject to minimum and maximum limitations
and no application will be entertained or awarded unless the total
value of the grant is over one hundred dollars. Maximum uwards
for lump sum payments are $15,000 to any individual except good
sumaritiuns, who are exempted from these constraints.?? A
compensable injury includes actual bodily harm, mental or nervous
shock, and puin and suffering 4%

Under section 26, the Board shall deduct from any award
granted, practically any benefits it feels appropriate to do so, and
the application form sets an extensive list of possible benefits that
will be accounted for.

The applicant is also required to *“‘co-operate fully with the
Bourd™ and will probubly be expected to undergo a medical
examination and testify under oath at the hearing. 49

The victim’s behaviour at the time of the commission of the
offence und subsequent 1o it, is a decisive factor in determining the
amount, if any, to be awarded. The Board **shall consider and tuke
into account any behaviour of the victim that directly or indirectly
contributed to his injury or death.””®Y This broad wording gives the
Boards considerable latitude in rendering a decision. The Ontario
Reports supply an adequate number of examples as o what
constitutes an unworthy victim. There are numerous instances
where claimants have had their awards reduced or denied because

.

45. Burns. supra note 16.

46. N.S.Act, supra note 19,5, 8.

47, 1d. 5. 28 sets out maximum lump and periodic awards while s 28(7) exempis
pood samaritians from these restrictions.

48 Jd. s 201)(d).

49 N.S. Act, supra note 19, 5. 25(2).

S0 Mdos. 25(1).

-
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of: fuiling 1o report 1o the police within a reasonable e,
participation i criminal conduct, memibership with the underworld,
homosexuality, drunkenuess, tamily disputes. immoral conduct,
mprudent  behaviour. There seems w0 be no

it to o the
circumstances and instances that a board  might designate as
relevant. But they usually Took |
immoral or imprudent behaviour, as defined by the board nienibers
themselves.

ircumstances involving illegal,

S Administration and Procedure

The N.S. Board presently has three out of an allowable five pussible
members, with a full-time investigator and @ secretary tounding out
the present stalf appointed 1o admimister the scheme. ' Aner 1l
cluimant has filed his application a hearng will be held, w place

and time to be determined by the Board. and o notice is sent out o
the claimant. The Board presently uses the N.S. Civil Procedure
Rules as the rules of procedure tor the hearing .

Any “stutement, document, information or matter’” whethier or
not it s given under oath or s madnissable moa court of law is

admissuble as evidence. ™2 The Board also

tes heavily upon the
mvestigator’s report, police intormation and the doctor’s report, A
conviction of a criminal offence is conclusive evidence for the
purposes of the hearing that a crime was committed® und section
12(6) provides protection 1o an accused and the testimony he gives
at the hearing. Section 12(7) seems to suggest that the accused may
be required by the Board 1o give evidence wt the hearing under oath
or face u contempt ol court ¢

wge il he retuses to testify. The Act
does not explicitly state what standard of proot the claimant must
live up to in order to succeed, however, all the Cunadian
Jurisdictions have utilized a balince of probabilites test. 34

Judicial review may be obtained on questions of law in N.S as in
Ontario. Re Sheenan®® and Re Fregean® demonstrate that board

SEoAdo s 40l The present
David ). Wauterbury 1 Chairm
1on Auld (Member),

52 0dos 1204).

30 0d. s 1215),

4. Morris v Antorney General of NB (1975 12N B.R (200 5200N B .C A
5. (1973), 30.R. 508 (Ont H C )

36. (1973), 33 D.L.R. (3d) 278 (Ont H.Coo. See ulso Fohotho s Criminal Injuries
Compensanion Board 1 1983) unreported (NSCA),

bers of the NS o nsation board wre AN
A Robent Ho Bruce (Viee-C o I

|
|

|
|
[}
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decisions are clearly not infalliuble. The Sheenan case imvolhved
board discrimination against an inmate of Kingston Penitentiary. As
(o the issue of causation the Ontario High Court held that the
behaviour which **contributes to the injury”” within the meaning of
the act must be relevant behaviour related to the incident causing the
injury, and the mere fact that Sheenun was an inmate did not
*contribute’” 1o his injury per se.

IX. Great Britain

As a brief overview of a system that has been effectively
functioning for almost sixteen years and has acted as a leader in this
area let us look to Great Britain.

The British scheme is based on two fundamental points. First,
that claims for compensation should be determined by a judicial or
guasi-judicial body, und second that remuneration should be
payable only in deserving cases and on an ex gratia basis only,
subject to variation at any time. 57 .

Unlike Nova Scotia, all of the members of the British Board must
be legally qualitied and board decisions are not subject o appeul or
ministerial review, but an appeal may lie to an Appellate Tribunal of
Bourd members.

The British Board publishes comprehensive annual reports
dealing with the fiscal years volume of applications, the working
and administration of the scheme and the awards granted. It is
particularly interesting to note the costs of the British scheme und
the trends that seem to be developing there. The total compensation
paid out under the British statute from its inception (August 1,
1964) up until the last available report (March 31, 1978) has only
been £50,526,013 and that is for a nation of 55,901,000 people.®®
However, over 50% (£26,260,582) of the total awards have been
paid in the last three fiscal periods alone (75-76, 76-77, 77-78).
Even after accounting tor the influence of inflation and the cost of
previously ordered periodic puyments that are continuing through
these later periods, one may note an increasing generosity of the
Board and a greater public awareness on the behalf of the British as
to the schemes utility and existence.

57. Criminal lyuries Compensation Bourd, Fourteenth Report (Great Britain,
1978) at 33,

58. The World Almanac and Book of Facrs 1981 (New York: Newspaper
Enterprise Assoc. Inc., 1980).

T
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The costbreakdown tor 1977-78 was:

Compensation Puid (77-78) Stze of Awards (77-78)

England ¥ 8.072.616 under 100 1319 9,44
Scotland £ 1.706,523 100-399 7382 54.0%
Wiiles b 327374 400-999 3491 24.8%
Total L0, 106,513 1O00-4999 1399 10.0%

5000-and up 261 |.8%

The total amount awarded in sums over S000 was £2,999 454
representing 29.6% ol the wotal compensation tor that year, The
highest award of the year wis £65,000 10 a 15 year old youth who
was attacked, Kicked m the head and 1s now permancutly contined
to a wheelchur,

Thus 1t seems that the compensation Board has eltecuvely taken
root in Briwain, and is giving mcreased recognition to the plight of
the victim.

X. Conclusion

Society has once agamn returned o a point where it achnow ledges
that victims of crimie, do deserve recognition for their sufterng.
However, we are sull o long way from the vicum rights of
Hammurabi’s day, nor would 1 advocate them. Nonetheless,
compensation merely secims to be the Tirst cautious step owards a
long over-due acknowledgment ol society’s duty to its forgotien
victims. When one looks at the consequences of violent r__.__:,_r.. the
physical und mental scars that Lust a lifetime, one might justifiably
Ec.:aa_, why it took so long for government o take ._.H__:.::_.::c
action.

We have seen that the present eniminal justice systen holds next
to no “justice” for the vicum, and other than a few obsolete
provisions in the Criminal Code, makes no pretence that it does.
Even the generul principles of sentencing presently utilized by the
Canadian Courts,®® do not tuke mio account victim needs. .

The alternatives to compensation are presently much  more
appealing in theory than in practice. Restitution seems to hold great
?.:_w:::r but mostly by way of saved taxes and possibly as u means
of constructive penal therapy . Insurance (and sometimes restitution)

M. Eg. Ry Grady (1973), SNS K (205 2040(N.5.5.C.AD
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his been left to indemnify victims of property offences und there
seems 10 be litle likelihood that compensation will ever extend into
the area. All the more reason that some type of restitutional system
be implemented to cover (as much as it feasibly could) property
offences. Insurance is expensive, and most often affords protection
for those who would be niost able 1o bear the losses, rather than
those who are really hit hard by these type of offences.

The Boards are given wide discretion in applying the schemes,
and this is sometimes noticeable through the anti-victim bias that
appears periodically through their decisions. The notion of ex gratia
allows Tor a considerable degree of flexibility, especially when
attempting 1o unravel an often times overly tangled web of
crininal-victim relationships and  subtle issues ol causation, 89
Nonetheless, an injury is no less an injury merely because it was
precipituted.

The Canadiun compensation schemes are remarkably similar due
to the influence of the Federal government. Thus far the costs have
not been burdensome even in the most progressive of countries and
the only major distinction between Nova  Scotia and  other
Jurisdictions in the overall lack of public awareness and efforts 1o
remedy the siwation.

Other programs such as counselling centres and telephone hot
lines might also have a valuable role in attempting to round out the
non-financial requirements of victims along with the more tangible
aspects of compensation.

Compensation is a step in the right direction, but hopefully we
will see a refinement and growth in the area which might in wm
lead to, or coincide with 4 changing emphasis in our criminal justice
system. In today’s rapidly developing world, **no man is an island”
and we must seek to develop a more comprehensive system under
which the goals of humanitarianism and justice are held out as
commendable aspirations, even if never fully attainable.

60 Schater, supra note 1, at chapter 2 Criminal-Vieum Relationship as a Crime
Fuctor™,
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The International  Law  of Polluion: Protecting the  Global
Environment in a World o Sovercrgn States. By Allen L. Springer.
Westport, Conn.: Quorum Books, 1983 Pp.xiv, 218, (537 50).

A good book must have tocus. This may not be the only cite

evaluating a book, but it is certa Iy sine qua non. A schol
work such -as Professor Spri

12Crs Iy womeians ol communic

ideas: the sharper its focus the Clearer the message ol s author and
the better it and he communicates. When reading this book |
wondered about its Tocus: was there a central unified ubjectinve?
Having now completed the book. | can see that the author has
painted us @ usetul, but blurred prcture. He has not quite brought
into focus his objective: much valuable information and 1
ieas are obscured by the luck of o ¢
repository or summing up of

1y zood

i thesis. The book is not o

Wt does not provide reform o

or a particular point.,
What it does do is provide much interesting description on the

future-oriented suggestions: it does not argue |
theme of international pollution. But tis is not the focus sugpested
by the author himself,

In his ““Introduction™ Protessor Springer decries the *mass ol wd
hoc studies™ in international covironmental law which he feels has
resulted in " *a patchwork field created by mdividuals whose primary
iterests lie elsewhere™ . What is Facking is ““any kind of systenatic
approach 1o the central guestions of iternational environmental
law™"; what Professor Springer says his book attempts 1s "o create a
more usetul framework for the study of international environmentul
law through a detailed analysis of pollution™. He reemphasizes
this objective by concluding his **Introduction with the statement
that **u clearer understanding is needed of how the pollution Tinits
are and should be defined wund of the nature of the process by which
adherence to them is made (0 seen obligatory. By developing
comprehensive analytical framew ork tor the discussion of pollution,
this book attempts to contribute o that understanding. ™

Taking the book's own sell-professed objective, one might be
Justified in anticipating that the author would pass beyond the
descriptive 10 offer his views on how pollution limite <honld ke




: THE CONSTITUTIONALITY |

_ OF THE COMPENSATION

AND RESTITUTION PROVISIONS
OF THE CRIMINAL CODE

| — THE PICTURE AFTER

m REGINA v. ZELENSKY

James C. MucPherson*

. INTRODUCTION

A. The Social Background and Statement of Issues

Compensation and restitution' are formal remedies available to a

judge sentencing someone for breach of particular sections of the Criminal
_ : Code. The major sections of the Code which provide for compensation and
restitution are sections 388, 653, 655 and 663.% In recent years some
judges, unhappy with the ineffectiveness and perhaps the irrationality of
: the traditional criminal punishments of jail and fines, have shown a
willingness to experiment with compensation and restitution as legitimate
components of the sentencing process. It is likely that this trend will
continue. For example, the Law Reform Commission of Canada recently
recommended that restitution be accorded a central place in criminal
sentencing policy.® The reasoning of the Commission is persuasive and
| should inspire a number of judges to test the Commission’s thinking in the
laboratories of their criminal courts.

* Faculty of Law, University of Victoria. | wish to thunk Vick Furley, Law llI,
University of Victoria, for his assistance in preparing this Comment.

! The ordinary meaning of the terms “‘restitution’ and “*compensation’” differs
from the meaning assigned in the CrisuiNnat Copg. Usually, restitution refers to the payment
of money or goods by the offender to the victim; compensation refers o payment by the
stute to the victim. See, e.g.. Law Rerorm CoMmission oF CaNaDA, RESTITUTION AND
COMPENSATION, WORKING Paper 5, at 8 (1974). In the Crizinal CoDE, restitution usuully
means the return of goods to the victim by the offender; compensation meuns the puyment
of money by the offender 1o the victim to compensate the victim tor loss suffered on
account of the actions of the offender. The Code meuning will be used in this article.

2 CriMinaL Cobpg, R.S.C. 1970, ¢. C-34, us umended.

8 Supra note |, at 1,5-8.
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Compensation and restitution are gaining increased visibility and
acceptance on a second front as well. They are being used by the police,
particularly in the juvenile area, as informal punishments for minor
offences, to be imposed on offenders in lieu of a charge, and ultimately
conviction and traditional punishment.* In other words, compensation and
restitution are central components of the theory and practice of diversion, a
concept which appears to be gaining substantial acceptance in the criminal
justice system.

Of course, compensation and restitution represent a departure,
conceptually, from traditional sentencing theory. The focus of the criminal
law has always been on the protection of public, not private, interests.
Hence criminal sentencing policy has flowed from a balancing of the
interests of the state and the offender; the needs of the third member of the
criminal activity triangle, the victim, were lost in the shuffle. But modern
sentencing theory recognizes the value of a three-dimensional approach to
sentencing.® Compensation and restitution are simply the most visible and
most effective methods of according, to the victim of a crime, a
meaningful place in the sentencing process.

Because of the importance, originality and complexity of the
compensation and restitution sections of the Criminal Code, the recent
decision of the Supreme Court of Canada in Regina v. Zelensky® is of
particular importance. It is a watershed in the discussion of innovative
penalties in the Criminal Code, and, on its particular facts, is an
authoritative statement of the constitutionality of some, and probably all,
of the compensation and restitution sections of the Code.

Using the decision in Regina v. Zelensky as a foundation, the
remainder of this article will be devoted to a consideration of three topics.”
First, there will be a survey of some of the important provincial superior
court decisions concerning the constitutionality of the various compensa-
tion and restitution sections of the Criminal Code. Secondly, those same
sections will be considered, from a constitutional perspective, in light of
the Supreme Court’s decision in Zelensky. Thirdly, the decision in
Zelensky will be discussed, briefly, against the backdrop of other recent
Supreme Court decisions in the constitutional/criminal area. An attempt

4 For a description of this development in a British Columbia context, see Alsop,
Making Punishment Fit Crime, in The Province, October 31, 1978, at 9.

5 **Justice. . .in focussing on the wrong done and the need to restore the rights of the
victims, provides an opportunity to individualize the sentence and to emphasize the need
for reconciliation between the offender; society and the victim." Law REFORM
CoMMISSION OF CANADA, THE PRINCIPLES OF SENTENCING AND DISPOSITIONS, WORKING
Parer 3, at 3-4 (1974).

€ [1978) 2 S.C.R. 940, 41 C.C.C. (2d) 97. 86 D.L.R. (3d) 179.

7 Zelensky raises an important non-constitutional issue, viz., the merits of judicial use
of compensation and restitution. In the final pages of his judgment, Laskin C.J. set down
some guidelines for the application of these penalties in future cases. /d. at 962-64, 41
CCC (2d)at 112-14. 86 D.L.R. (3d) at 194-96. Because the focus of this paper 1s on
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will be made to discern whether Zelensky is representative of, or
inconsistent with, the direction of other decisions in this important area of
the law.

Before turning to these issues it is necessary to describe briefly the
factual background of Regina v. Zelensky.

B. Regina v. Zelensky — The Factual Buckground

Regina v. Zelensky was an appeal on the sentence after a guilty plea
on a charge of theft, with the sentence including orders for compensation
and restitution pursuant to sections 653 and 655 of the Criminal Code and a
term of imprisonment. The accused pleaded guilty to a charge of theft of
money in the amount of $18,000 **more or less’* and of merchandise worth
$7.000 **more or less'’ following a plea bargain which had resulted in the
dropping of some other charges. The accused, an employee of the T.
Eaton Company, had taken advantage of her position by fraudulently
making money orders payable to herself and some relatives. The Eaton
Company had commenced civil proceedings at the same time as the
criminal action and these continued throughout the trial. In spite of the
guilty plea, the accused disputed the amount involved when the company
applied for compensation and restitution of the money and goods. Counsel
for the opposing parties were unable to agree on the amount (much to the
dismay of the trial judge) but the application was granted and compensa-
tion and restitution were ordered in the sums of $18,000 and $7,000
(goods) respectively. The accused appealed the sentence, including these
orders, arguing inter alia that section 653(1) was unconstitutional as it
infringed the provincial power over property and civil rights (section
92(13) of the B.N.A. Act). The Manitoba Court of Appeal unanimously
upheld the sentence of imprisonment. But, by a three-two decision, the
court ruled that section 653(1) was unconstitutional and struck out the
orders for compensation and restitution.®

The Crown appealed this decision. The Attorneys-General of Alberta
and Quebec intervened to support the decision, the Auttorney-General of
Canada (and the Eaton Company) intervened to support the constitutional-
ity of section 653(1). Judgment was pronounced on May 1, 1978. The
Court had little difficulty restoring the order for restitution — the
constitutionality of section 655 had not been challenged before either the
Manitoba Court of Appeal or the Supreme Court of Canada. In any case,
all nine justices of the Supreme Court of Canada considered section 655 to
be constitutional. With respect to section 653(1), the Supreme Court
reversed the decision of the Manitoba Court of Appeal. Six justices, in an

8 Regina v. Zelensky, [1977] 1 W.W.R. 155, 33 C.C.C. (2d) 147, 73 D.L.R. (3d)
596 (Man. C.A. 1976). The two majority judgments were written by Matas J.A. (Hall J.A.
concurring) and O'Sullivan J.A. The dissenting judgment was by Monnin J.A. (Guy J.A.
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opinion written by Chief Justice Laskin, declared the section intra ﬁ.,_.w&w
Justices Beetz and Pratte joined in a dissent penned by Mr. Justice Pigeon.

II. CONSTITUTIONAL ISSUES

A. Compensation and Restitution — the Criminal Code Framework

Although section 388(2) of the O:B:.,E_ Q,an deals with nozﬁasmm”
tion, its application is limited to situations in which property damage awov
not exceed fifty dollars. The significant Code provisions nosonq_,:_:m
compensation and restitution are sections omu_s 654, 655 and .oom,ﬁ..xﬁ.

Even though these provisions may provide for compensation in only
“‘an imperfect and partial manner''!* and m::o_._.m: _E:n._n_ application of
the provisions may be anarchic,? it is still possible to ﬁ.:u.ong a theme or
underlying philosophy in these sections. As the Chief Justice put it,
correctly, in Zelensky:

It appears to me that ss. 653, 654 and 655, Eic:n::« and currently, .R:nﬁ 4

scheme of criminal law administration under which property, taken or

destroyed or dumaged in the commission of a crime, is brought into “,.r_,nn_._.___i
following the disposition of culpability and may be ordered by the criminal
court 1o be returned to the victimized owner if it is under the control of the court

and its ownership is not in dispute or that reparation be made by the c_,?.:n_nﬁ

either in whole or in part out of money found in his possession E.yg arrested if

itis indisputably his and otherwise under an order for compensation, where the

property has been destroyed or damaged. '

® 1 doubt that there is any significance in the fact ﬂ_E,, __s_u three &mv_n.n::m justices
were the Quebec justices on the Court. Even if there is merit in the mcmmnm._mcz that _En_.w
may be substantial differences between m?:_n: .n.:a. common _m.&_-:.&unn_ ﬁiﬁmv
concerning the fundamental nature of ﬁ:.._,na_nn constitutional law, the ‘Eama_n._: q. ,J
Justice Pigeon, which is narrow and technical in emphasis, does not reflect this potentia
a:?ﬁwrm.&,:v A court that convicts an accused of an .EEnEEn offence may, upon ﬂ,_:w
application of a person aggrieved, at the :Sn.mn_ﬁn:nn is _Evcxna. order ,__:n wnn_._m_mn ‘_c ?“w
to that person an amount by way of wu:,,.?n:o.: or compensation for E,.,.,u c, or ¢ L_md._..,w,w_:n
property suffered by the applicant as a result of the commission of the offence of whic
Mmﬁwucﬂwnn_h“ Mﬂ::“ﬁ”ﬂﬂ_ that is ordered to be paid ..:E.nﬂ uccmnn:,cn (1) is aom paid 3::*,5_“:
the applicant may, by filing the order, enter as a Judgment, in :.a superior mow: 0 _.w
province in which the trial was held, the amount ordered to vn paid, E_:._ that ju m.ﬂm:ﬁm
enforceable against the accused in the same B%.s:a.. as if it were a judgment rendere
against the accused in that court in civil proceedings. , _
.Mw“ WVH__ or any part of an amount that is oaa:&. to be E_a under m_._.wmn_.c:c: (N may, _ﬁ,w:“
court making the order is satisfied that ownership of or right 1o wcmvnﬁwo:,cm Eccun. _ch w:
is not disputed by cluimants other than ﬁ_w._:u mnnzvnm u:w_._"rn”,no._ﬂwwﬂhuwﬂww__ to be taken o

eys found in the possession of the accused at the time é :

. Bcﬂ&%:ﬁﬂ:a “ Onmwc_._. [1974] Que. R.P. 309, at 318 Fﬁ.m,v,ﬁ.am.,. Icm?«a.: >.0..._.u..

'? **Restitution in Canadian criminal law is in a near state of lawlessness in the mn.mvn
that there are very few established principles governing its application.”” Chasse,
Restitution in Canadian Criminal Law, 36 C.R.N.S. 201 (1977).
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One qualification should be made concerning the view that these
sections are a schematic whole. Although such a view is acceptable from a
substantive criminal law perspective, that does not meun that the sections,
when viewed from a constitutional law perspective, do not pose
constitutional problems of varying degrees of difficulty. It is not possible,
and the courts have not tried, to consider the constitutionality of sections
653, 654, 655, and 663(2)(¢) on u package basis. There are significant
differences in the purpose and the wording of these sections, differences
which require careful and separate judicial treatment. For example, the
courts have had more difficulty with section 653 thun with the other
sections. This can be explained by two important and unique components
of section 653. First, there is the fact that-a judge can order compensation
only on the application of the injured citizen; secondly, the compensation
order can be enforced in a provincial superior court in 2 manner identical to
the enforcement of 4 civi judgment. These and other differences underline
the need for careful consideration of each section of the Code whose
subject matter is compensation or restitution.

B. Provincial Superior Court Consideration of Compensation and
Restitution

The constitutionality of the compensation and restitution sections of
the Criminal Code has been considered by a number of provincial superior
court justices in recent years. Decisions, some of them of very high
quality, in this area have been rendered in Quebec, Ontario and
Manitoba. '

In Turcotte v. Gagnon's Associate Chief Justice Hugessen, of the
Quebec Superior Court, was faced with a petition asking that a
compensation order pronounced by a lower court, be entered as a judgment
in the superior court, and enforced pursuant to section 653(2) of the
Criminal Code. Hugessen A.C.J. had no difficulty upholding the
constitutionality of those sections of the Code which permit a judge to
order compensation or restitution as part of a criminal sentence. In his
opinion, there was an important public interest to be served in focusing on
the needs of the victim in the sentencing process. 19 Accordingly, since for
Hugessen A.C.J., **4 criminal prosecution is one in which the interests and
protection of the body politic as a whole are concerned’”," it followed that
the Code sections establishing compensation and restitution were constitu-
tional. He concluded that **an order for restitution to the victim of a crime

" See Reginu v, Zelensky, supra note 8; Rex v. Cohen, 32 Mun. R. 409, 38 C.C.C.
334, (1923] | D.L.R. 687 (C.A. 1922); Turcotte v. Gugnon, supra note 11: Re Torek,
20.R.(2d)228, 15C.C.C. (2d) 296, 44 D.L.R. (3d) 416 (H.C. 1974); Regina v. Groves,
17 O.R. (2d) 65, 37 C.C.C. (2d) 429, 79 D.L.R. (3d) 561 (S.C. Chambers 1977).

¥ Supra note 11.

'o1d. at 317-18, quoting with approval from Law REFors Comsission oF
CANADA. supra note 5. a1 31
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is not only incidental to criminal law and procedure; it may be an inherent
part of the sentencing process’”.'® .

Hugessen A.C.J. then proceeded to the issue raised by the actual fact
situation in Turcotte v. Gagnon, namely, the constitutionality of the
enforcement mechanisms in section 653(2). The argument against the
validity of this section was that the enforcement proceedings which would
take place pursuant to section 653(2) would, in effect, be civil actions
between private litigants, a subject matter outside the scope of Parlia-
ment’s criminal law power. Hugessen did not accept this argument. In
reasoning that was quoted with approval by Chief Justice Laskin in
Zelensky,'® Hugessen A.C.J. stated:

[1] take it that the superior court in which the order of the criminal court it [sic]

filed is not called upon to exercise a judicial function in uny normal sense of

that word, but rather a purely administrative one, which has as its sole purpose

to allow the civil execution process to be used to enforce what is already a
binding order given by the criminal court.

... Proceedings such as the present ones taken in a civil court in order to effect

the execution of such an order do not cause it thereby to lose its criminal law

character. In effect, all that Parliament has done is to impose upon the

provincial superior courts, which are equipped for such purpose, the duty of
providing for the execution of an order already given by a court of competent
jurisdiction.?®

The constitutionality of sections 653(1) and 663(2)(e) was tested and
upheld in two recent Ontario cases.?' The judgments by Justices Haines
and O’Driscoll were comparable in both their general direction and high
quality to that of Hugessen A.C.J. in Quebec.

In Re Torek?? the validity of section 653 was challenged. Mr. Justice
Haines conceded that the right to bring and defend an ordinary civil action
is a civil right, which is normally within provincial legislative jurisdic-
tion.2® In addition, he acknowledged that section 653 deprives an accused
of many of the protections he would have in an ordinary civil action, such
as the right to have prior notice of the claim and the right to discovery.**
But these considerations did not persuade Mr. Justice Haines that the
section was ultra vires. Without stating it explicitly, Haines J. applied the
aspect doctrine?® and found a valid criminal purpose underlying section

Y8 1d. at 317.

19 Supra note 6, at 958-59, 41 C.C.C. (2d) at 109-10, 86 D.L.R. (3d) at 191-92.

20 Supra note 11, at 312, 318.

21 Re Torek, supra note 14; Regina v. Groves, supra note 14,

22 Supru note 14.

23 4 a1 230, 15 C.C.C. (2d) at 298, 44 D.L.R. (3d) at 419.

24 74 ar 229-30, 15 C.C.C. (2d) at 298, 44 D.L.R. (3d) at 418.

25 This is one of the oldest and most important principles of constitutional
interpretation. It was first enunciated in Hodge v. The Queen, 9 App. Cas. 117, at 130,33
L.J.P.C. 1, at 6 (1883), where the Privy Council stated that **subjects which in one aspect
and for one purpose fall within sect. 92, may in another aspect and for another purpose full
within sect. 91",
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653. For him, **proceedings under s. 653 can be considered to be part of
the sentencing process’’;* this was sufficient to establish their constitu-
tionality under section 91(27) of the B.N.A. Act.

The only criticism that may be made of Haines J."s judgment, which
generally is both thorough and well-reasoned, is his spurious reliance on
section 601 of the Criminal Code as a prop for the constitutionality of
section 653. He said: “*It is worth noting that in s. 601 .. .the word
‘sentence’ is defined to include an order made under s. 653.”"*" 1In a
constitutional sense this fact is not at all worth noting; it is irrelevant, as
both the Chief Justice?® and Mr. Justice Pigeon®® hinted in their judgments
in Zelensky. Inclusion in a definition does not determine validity,
particularly when, as in this case, the definition section is found in a
completely unrelated part of the Code.*

The second recent Ontario case concerning the compensation and
restitution provisions of the Criminal Code is Regina v. Groves.®' In that
case Mr. Justice O'Driscoll decided that section 663(2)(e) of the Code,
which permits a judge to make a restitution order part of a sentence of
probation, was intra vires Parliament’s criminal law  power. The
judgment, which was rendered after the decision of the Manitoba Court of
Appeal in Zelensky, but before that of the Supreme Court, is remarkable
for its anticipation, not only of the result in Zelensky, but also of the broad
outlines of the reasoning advanced in the Chief Justice’s opinion. Using as
starting points the presumption of constitutionality*® and the breadth of
Parliament’s criminal law power,* O'Driscoll J. easily concluded that
sentencing is part of that power and section 663(2)(¢) was part of
sentencing. But he recognized, correctly, that this did not conclude the
matter:

To say that s. 663(2)(e) is part of sentencing does not remove the necessity of

determining its constitutional validity. . . .

To answer this question one must examine how the concepts of
“restitution’’ and *'reparation’” relate to the principles of sentencing. If the
whole purpose of the provision in s. 663(2)(e) were to save the victim the
necessity and expense of a civil suit, such would render the provision ultra
vires because it would not be in **pith and substance™" legislation in relation to
criminal law.*

O'Driscoll J. then embarked on an examination of the purposes of
section 663(2)(¢) and their relationship to the accepted purposes of

% Supra note 14, at 230, 15 C.C.C. (2d) wt 298, 44 D.L.R. (3d) at 419.

2.

¥ Supra note 6, at 955, 41 C.C.C. (2d) at 107-08, 86 D.L.R. (3d) at 189-90.

W 4 al 984, 41 C.C.C. (2d) at 128, 86 D.L.R. (3d) at 210, citing Regina v.
Scherstabitoff, 40 W.W.R. 575, [1963] 2 C.C.C. 208, 39 C.R. 233 (B.C.C.A. 1962).

30 f4. a1 955,41 C.C.C. (2d) at 107-08, 86 D.L.R. (3d) at 189-90. The definition is
found in the part of the Code relating to appeals.

3 Supra note 14. '

32 14 at 74, 37 C.C.C. (2d) at 439, 79 D.L.R. (3d) at 570.

33 J0 at 69, 37 C.C.C. (2d) at 433, 79 D.L.R. (3d) at 565.

34 74 a1 70-71. 37 C.C.C. (2d) at 435, 79 D.L.R. (3d) at 566-67.
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sentencing policy. He concluded that the three purposes of section
663(2)(e) were rehabilitation of the offender, deterrence and protection of
the public. All of these are legitimate goals of criminal sentencing.3?
Hence the constitutional nexus between section 663(2)(¢e) of the Criminal
Code and section 91(27) of the B.N.A. Act was established.

The picture, therefore, in Quebec and Ontario was one of judicial
acceptance of the constitutionality of the various compensation and
restitution sections of the Code. In Manitoba, prior to Zelensky, there was
a similar picture. In an early case, Rex v. Cohen,® Chief Justice Perdue
remarked (albeit clearly obirer) that section 91(27) of the B.N.A. Act
supported the compensation and restitution sections of the Criminal
Code.*” More recently, in 1970, the Manitoba Court of Appeal upheld the
predecessor of the present section 663(2)(e).%

So, as the Manitoba Court of Appeal began its deliberations in
Zelensky,*® it did so against a background of judicial acceptance of three
different compensation and restitution sections, in three different jurisdic-
tions, including Manitoba itself. Yet the Court of Appeal declared in
Zelensky that section 653(1) of the Code was unconstitutional. The
decision was three-two;*® the judgments unremarkable in either organiza-
tion or depth of analysis. ;

The dissenting judgment of Monnin J.A. (Guy J.A. concurring) was
relatively simple. He cited Regina v. Lirtler,** Turcotte v. Gagnon?
(quoting Rex v. Cohen*®) and Re Torek** as cases supporting the validity of
the section. He also supported the reasoning of Torek. He concluded:

In pith and substance s. 653 is part and parcel of the sentencing process set out
in the Criminal Code of Canada. If it were not, the hands of our courts would
be sadly tied and the victims of crimes would of necessity have to seek
recovery of property and moneys illegally taken away from them through civil
courts on the basis that one cannot mix that which is criminal with that which is
civil, and on the further basis that provincially appointed judges are not fit
persons to deal with matters of civil law. Can one think of a more ridiculous
proposition and one bound to bring the entire legal process — already badly
challenged — in disrepute? Distinctions for the sake of distinctions have no
place in courts of law.®

Although one may sympathize with the general sentiments expressed
by Mr. Justice Monnin in the last two sentences of this passage, it is
doubtful that the first two sentences are particularly persuasive in

3% fd. at 74, 37 C.C.C. (2d) at 429, 79 D.L.R. (3d) at 570.

3 Supra note 14,

3 Id. at 411, 38 C.C.C. at 335, [1923] | D.L.R. at 688-89.
“ Regina v. Butkans (unreported, Man, C.A., June 18, 1970).
¥ Supra note 8.

40 See id. for identification of majority and dissenting justices.
427 C.C.C. (2d) 216, 65 D.L.R. (3d) 443 (Que. C.A. 1974).
2 Supra note 11,

43 Supra note 14,

4 1d.

4 Supra note 8, at 160, 33 C.C.C. (2d) 152-53, 73 D.L.R. (3d) at 602.
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establishing the constitutionality of section 653(1). If we are to be
convinced that section 653(1) is part of the sentencing process of the Code,
then it would have to be on the basis that compensation meshes with some
of the traditional and accepted gouls of sentencing. Basically, those goals
are rehabilitation, deterrence and punishment or retribution — all of which
are primarily offender-focused. But Monnin J.A. did not tie section 653
to any of these goals; rather, his reason for upholding section 653(1) was
victim-focused — it relieved the victim from having to go to the civil
courts to recover property or money taken from him. Even though in
policy terms this is undoubtedly desirable, it hardly relates to sentencing
and, therefore, does not support the conclusion Monnin J. reached in the
first sentence.

The mujority judgments were written by O'Sullivan J.A. and Matas
J.A. (Hall J.A. concurring). Matas J.A. commenced by quoting Lord
Atkin's statement in Attorney-General of British Columbia v. Attorney-
General of Canada that the only limitation on the federal criminal power
was that Parliament could not enact legislation in the guise of criminal law
which encroached on provincial jurisdiction.* Next, he pointed out three
differences between section 653(1) and section 655(1). First, section
653(1) uses the verb **may’’, whereas section 655 uses **shall’"; secondly,
section 653 requires an application by the victim; and thirdly, section 655
refers to property before the court which was capable of restoration to the
victim, whereas there is no such limitation in section 653.%7 These
distinctions led Matas J. A. to the consideration of section 653 in isolation.

Matas J.A. considered the key issue to be whether the procedure for
compensation was necessarily incidental to the criminal law power.*
While acknowledging that Parliament must have wide powers over
sentencing with the changing times, he still felt an examination was in
order to determine whether the legislation was a valid criminal function or
merely an expedient conjunction of civil and criminal remedies.*® He then
proceeded to consider the appropriateness of compensation, mentioning
the lack of discovery and the possibility of the accused being deprived of
the right to make full answer and defence.®® It seems that his views on
these functions were very important to his decision. He agreed that
compensating victims was a worthy goal and that a valid object of
sentencing was preventing the criminal from profiting from his crime. But
he felt that the former did not necessarily flow from the latter. Instead, he
mentioned using fines to prevent profits and using other means of
compensating victims.® All of this led Matas J.A. to the conclusion that

®Id. at 172, 33 C.C.C. at 162, 73 D.L.R. (3d) at 611, citing with approval
Attorney-General for British Columbia v. Attorney-General for Canadu, [1937] A.C. 368,
at 375-76, 67 C.C.C. 193, at 195, [1937] | D.L.R. 688, at 690 (P.C.).

old. w173, 33 C.C.C. (2d) wt 163, 73 D.L.R. (3d) ut 612-13.

W Jd. w175, 33 C.C.C. (2d) at 164-65, 73 D.L.R. (3d) a1 614.

¥ Id. at 175-76, 33 C.C.C. (2d) ut 165, 73 D.L.R. (3d) ut 614.

S0 1d. at 178-79, 33 C.C.C. (2d) ut 167-68, 73 D.L.R. (3d) a1 616-17.

SUtd. ut 180, 33 C.C.C. (2d) at 168, 73 D.L.R. (3d) at 617-18.
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section 653(1) was not supported by section 91(27) or by the necessarily
incidental doctrine; rather it was an encroachment on the provincial
property and civil rights power.

Matas J.A."s judgment suffers throughout from a fundamental error,
namely confusion between the constitutionality of compensation and the
merits of compensation. This confusion is clearly manifested when he
states the following:

No doubt compensating victims of crime is a worthy goal. And 1 agree with the
statement by Haines J. in Torek, that it is a valid object in sentencing *‘to
prevent a convicted caminal from profiting from his crime by serving u juil term
and then keeping the gains of his illegal venture', . . 52

In terms of constitutional analysis he needed to go no further. He had
established a valid nexus between compensation (the impugned section)
and an accepted purpose of sentencing (punishment). Since sentencing has
always been accepted as a component of Parliament’s criminal law power,
this should have concluded the matter in favour of the constitutionality of
section 653(1). Yet, Mr. Justice Matas continued: **But the two objectives
do not need to be tied together. . . . There are other constitutionally valid
ways of accomplishing this purpose.’*®® Here Matas J.A. crossed the line
dividing jurisdictional considerations from considerations of the wisdom
of legislation. The existence of other methods, or the merits of those
methods, are irrelevant from a constitutional perspective. Rather, the sole
question is whether there is a rational connection between the method
chosen by Parliament to accomplish a purpose, and one of its heads of
legislative power. Having specifically found that there was such a
connection in this case, Matas J.A. unfortunately failed to recognize that
this concluded his judicial function.

The short concurring judgment of O'Sullivan J.A. seemed to be based
on the assumption that section 653 conferred ‘*a right’’ on the victim of a
crime to claim compensation from the offender.* What O’Sullivan J.A.
failed to recognize was that even if the victim established his claim, he
would not be automatically entitled to compensation. In a civil court, the
establishment of entitlement and award of damages are closely connected;
if you prove you lost $100 because of the actions of the defendant, then
you will be awarded $100. Such is not necessarily the case under the
compensation and restitution sections of the Code. There, because these
orders are components of the sentencing process, the judge imposing
sentence focuses on the offender, not the victim. Accordingly, the amount
the victim lost may be only one factor in the judge’s mind as he imposes
sentence. The victim has no “‘right’’ to recovery as he would have in an
ordinary civil case if he established his claim. Rather, under section 653,
his recovery is dependent entirely on the discretion of the judge, who may
or may not attach significance to his loss.

TR
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In summary then, none of the judgments in Zelensky at the Court of
Appeal level was particularly strong. An impartial observer, however,
keeping in mind both the substantial provincial superior court support for
the constitutionality of a variety of compensation and restitution sections in
the Code, and the traditional support of the Supreme Court of Canada for
federal legislation generally,®® could not with any confidence have
predicted that the decision of the Manitoba Court of Appeal would have
been upheld.®®

C. Regina v. Zelensky — Supreme Court of Canada

The Supreme Court of Canada, in a six-three decision, reversed the
decision of the Manitoba Court of Appeul.3” The dissenting judgment by
Mr. Justice Pigeon was a strong judgment, although perhaps top-heavy in
its description of the facts.®® It was well-organized and dealt clearly and
separately with the two potential bases — the criminal law power and the
necessarily incidental doctrine — for the validity of section 653.

As for the criminal law power, Pigeon J.’s conclusion that it did not
support section 653 flowed from two dominant features of his judgment —
first, his characterization of section 653; secondly, the importance he
attached to the unique civil consequences of section 653(1). His
characterization was brief: **As to the nature of the enactment, it obviously
deals with a matter that is prima facie within provincial jurisdiction
*satisfaction or compensation for loss of or damage to property’ *".%% His
analysis of the features of section 653(1) was more complete:

Unlike practically every other procedural provision of the Criminal Code, the

remedy contemplated in s. 653 has the characteristics of a civil remedy. It is

available only *‘upon the application of a person aggrieved™™. It is not
sunctioned by a penalty but is “‘enforceable ... as. .. a judgment
rendered . . . in civil proceedings™. In short the substance of s. 653 is that it
cnables a4 person who has suffered loss of or damage to property by the
commission of an indictuble offence, to obtain from the court of criminal

Jurisdiction a civil judgment against the offender.®°
This characterization and analysis led Pigeon J. to the conclusion that
section 653(1) was outside the ambit of section 91(27) of the B.N.A. Act.

5 Since 1949, only two minor sections of two federal statutes have been declured
unconstitutional by the Court: 5. 7(¢) of the Trade Marks Act, R.S.C. 1970, ¢. T-10 and
s. 2(2) of the Agricultural Products Marketing Act, R.S.C. 1970, ¢. A-7. Se¢ MuacDonald
v. Vapour Canada Lud., [1977] 2 S.C.R. 134, 66 D.L.R. (3d) 1 (1976); Reference re
Agricultural Products Marketing Act, [1978] 2 S.C.R. 1198, 84 D.L.R. (3d) 257.

% The author made the rash prediction w his Constitutional Law class that the Court
of Appeal decision would be reversed 9-0.

¥ Supra note 6.

%% The judgment is twenty pages in length. Thirteen pages are devoted o a
description of the fucts and some analysis of non-constitutional points.

3 Supra note 6, at 979, 41 C.C.C. (2d) ut 124-35, 86 D.L.R. (3d) ut 206-07.
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There is much to admire in Pigeon J.'s discussion. Section 653(1)
does have distinct provisions which, at first blush, appear to be primarily
civil in nature. He presents clearly the arguments to support such a
finding. But, the judgment loses much of its force by failing to deal with
the arguments on the other side. For example, it is not **obvious'’ that the
subject matter of section 653(1) is compensation for loss of or damage to
property. Certainly that is one possible characterization. However,
section 653 is found in the sentencing chapter of the Criminal Code and the
actual words of section 653(1) clearly refer to compensation in a
sentencing context. Consequently, Pigeon J. should have, at a minimum,
acknowledged the possible sentencing cum criminal law characterization
of section 653(1), and attempted to rebut the characterization.

Likewise, it is true that one possible analysis of *‘the substance’’ of
section 653(1), is that it enables a victim to obtain a civil judgment from a
criminal court. But surely, before coming to that conclusion, some
discussion of other potential ‘‘substances’ would be appropriate. Could
not the essence of section 653(1) be criminal sentencing? Is compensation
not consistent with the traditional goals of sentencing — deterrence,
punishment, rehabilitation? For example, in Zelensky itself, could not an
order for compensation and restitution, in the amount of $25,000, be
considered a very significant punishment and deterrent to the offender,
irrespective of any attention the court might pay to the victim? In other
words, it is not obvious, as Pigeon J. seemed to think, that there is not even
an arguable nexus between compensation and criminal sentencing. His
conclusions would have been much stronger if he had acknowledged the
potential strength of the arguments in support of constitutionality, and had
tried to rebut them.

A similar criticism can be levelled against that part of Pigeon J.'s
Judgment dealing with the possible application of the necessarily incidental
doctrine to section 653(1). He took two pages to set out, carefully, the
nature of that doctrine and to establish its applicability to section 91(27) of

the B.N.A. Act.®" Having done that, though, he leaped directly to his
conclusion:

I cannot find anything which would made it possible for me to consider subss.
(1) and (2) of s. 653 of the Criminal Code as necessarily incidental to the full
exercise by Parliament of its authority over criminal law and criminal
procedure. A compensation order is nothing but a civil judgment.8?

With respect, this conclusion is not at all self-evident. The same
considerations suggested above, in the discussion of the criminal law
power, apply here. Is there not, arguably, a rational connection between a
compensation order and a valid sentencing objective such as punishment or
deterrence? Or, is there not a potentially rational connection between those
compensation and restitution sections of the Code which were admittedly
good (Pigeon J. himself strongly hinted that all of these sections except
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section 653(1) and (2) were valid), and those which were alleged to be
ultra vires? These issues should have, at least, been canvassed before Mr.
Justice Pigeon reached his conclusion that he **cannot find anything'’ to tie
section 653(1) and (2) to a subject matter necessarily incidental to the full
exercise of Parliament's criminal law power. Without this analysis, his
conclusion is unsupported and unpersuasive.

In summary, Pigeon J.'s judgment was a significant improvement
over the majority judgments in the Manitoba Court of Appeal. He avoided,
rigourously, the major pitfall of those judgments, namely, confusion
between considerations of jurisdiction (legitimate for judicial attention)
and of merits (not legitimate). The main strength of his judgment was his
analysis of the effects -and potential effects of the distinct civil
characteristics of section 653(1) and (2). This was valuable because those
distinct characteristics cast doubts on the nexus between that section and
valid criminal law purposes. Unfortunately, Pigeon J. looked only at the
civil side of the coin. If he had supplemented this analysis with an
identification and rebuttal of the arguments denying the importance of
these civil characteristics (for example, if he had responded to some of the
reasoning by Hugessen A.C.J., Haines and O'Driscoll J.J. in Turcotte,
Torek and Groves or, even better, to the views of Laskin C.J. in this
case), his conclusion of ultra vires would have been more persuasive —
although still, in my view, incorrect.

The first point which can be made about the Chief Justice's majority
judgment in Zelensky is that it differed markedly, in terms of style, from
Pigeon J.’s judgment. Whereas the emphasis in Pigeon J.'s judgment was
on a close, almost technical, analysis of section 653, Laskin C.J.'s
Judgment was more broadly conceived. He made an historical analysis of
the compensation and restitution sections of the Code,® was prepared to
consider those sections as a comprehensive scheme® and appeared to
attach significance to the thinking of the Law Reform Commission in this
area.® This is, of course, typical of the Chief Justice’s approach in most
constitutional cases. His policy-oriented (at times philosophical) approach
to constitutional issues is in sharp contrast to the Austinian analytical
framework which characterizes the judgments of such justices as Martland,
Ritchie and Pigeon JJ.

In substantive terms, the chief merit of Laskin C.J.'s judgment was
the thorough framework he established before considering section 653.
This framework consisted of four components and contributed substan-
tially to the persuasiveness of his ultimate conclusion that section 653 was
constitutional. The first component of the background framework was an
historical analysis of the Code sections dealing with compensation and
restitution. Secondly, there was a review of the case law defining the
scope of Parliament’s criminal law power. This examination established

53 I1d. at 948, 41 C.C.C. (2d) at 102, 86 D.L.R. (3d) at 184,

’ .:m




726 Onawa Law Review [Vol. 11:713
that :im power is broad,® capable of growth®” and includes criminal
sentencing. .,::_.a_v: Chief Justice Laskin reviewed all of the compensa-
tion and restitution provisions of the sentencing chapter of the Code. .In
nOmn_cama. that they constituted a scheme of criminal law administration
under which property taken, destroyed or damaged during an offence is
mmnocina for after culpability is determined and returned to the victim.®®
Mu:._m:w. he reviewed a number of leading cases in which the no:m.:::oum.:-
ity of other non-traditional penalties or sanctions was upheld.®® This
mcE-m_.o:.mng analysis established a background conducive to a favourable
examination of section 653, an examination to which the Chief Justice then
turned.
~ Although he had concluded that section 653 was part of a broad
O_._.E_sm_ Code scheme of compensation and restitution and that these were
f...m:a parts of the sentencing process, he recognized that there were distinct
features of section 653 which called for separate treatment. The two
Ecc_oim:n features of section 653 — which for Pigeon J. were
aﬁQESm:eﬁ of invalidity — are that the trigger for a compensation order
1s an application by the victim, not the court acting on its own motion and
secondly, that the compensation order can be registered and enforced in m
civil court as if it were a civil order.
The Chief Justice, relying heavily on Associate Chief Justice
Hugessen’s judgment in Turcorre v. Gagnon, effectively answered the
second problem. He concluded that section 653 was not invalid because it

relied on provincial superior courts for automatic enforcement. Citing
Hugessen A.C.J., he stated:

ﬁ::a fact _::: Parliament has made the compensation order enforceable as a
_cnmg,n_.__ in a civil action is more a call on the administrative side of the
msz:on Court than on the judicial side but it is, in any event, a means open Lo
Parliament to provide for the execution of an order validly made.

... This . . . is machinery which cannor control the issue of validiry ™

This is surely correct. Assuming the compensation order is a valid

criminal order, it does not lose its criminal nature because, subsequently,

”M Id. at cmo..u_. 41 C.C.C. (2d) at 104, 86 D.L.R. (3d) at 186.

Id. There is some eloquence in the Chief Justice's articulation of this view:
We cannot, Eﬁn?:n approach the validity of s. 633 as if the fields of criminal .
law and 2._95& procedure and the modes of sentencing have been frozen as of
some particular time. New appreciations thrown up by new social conditions
Or re-assessments of old appreciations which new or altered social S:Q:EE.,.
induce make it appropriate for this Court to re-examine courses of decision on
the scope _c_. legislative power when fresh issues are presented to it, always
_.nnwn:d.wn.::m‘ Ow, course, that it is entrusted with a very delicate role in
HM“HL.HHW“Hnm_h_.nm:_w of the constitutional limits imposed by the Brirish
”” fd. at 949, 41 C.C.C. (2d) at 103, 86 D.L.R. (3d) at 185.

Id. at 953-58, 41 C.C.C. (2d) at 105-10, 86 D.L.R. (3d) at 187-92.
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another arm of the judicial process needs to be invoked for enforcement
purposes. Once the court has declared the purposes of a legislative
enactment to be constitutional, the choice of means 10 implement those
purposes is solely a function of that legislature.

The Chief Justice's response to the first problem of section 653 was
brief. He compared sections 653(1) and 663(2)(¢) of the Code and
concluded: *'1 find little 1o choose, except on the side of formality, in the
requirement of s. 653 that the compensation order must be based on an
application by the person aggrieved rather than be made by the Court suo
motu. . "7 The underlined passage captures, succinctly, the essence of
the insignificance of the factual distinction between the two sections. Both
sections deal with compensation or restitution in a sentencing context, and
authorize a judge, at his discretion, 10 include these punishments in a
sentence. Presumably, in so doing, the judge will adopt the traditional
offender-focus and assess compensation or restitution in the context of the
accepted purposes of sentencing — punishment, deterrence and rehabilita-
tion. The fact that under section 653(1) this whole process is initiated by
the victim does not deny the essential criminal law features of the section
— namely, offender-orientation and judicial discretion in making the
order.

Having rebutted the arguments in favour of the essential nature of
section 653, and having established a general background conducive 10 4
finding of validity (these are two points of excellence in the judgment), the
Chief Justice concluded that **s. 653 is valid as part of the sentencing
process’”.™

However, in spite of the two strengths of the judgment, the conclusion
of constitutionality would have been more persuasive if the judgment had
been clearer or more thorough in two respects. The first, and minor,
criticism is that the Chief Justice never clearly separated the criminal law
and the necessarily incidental basis for validity. Although one suspects
that the Chief Justice prefers not to rely on the necessary incident doctrine
if it is at all possible to uphold a statutory provision under a specific head
of power,™ and although most of the judgment is clearly concerned with a
discussion of section 91(27) of the B.N.A. Act, the combination of Laskin
C.J.'s failure to specifically mention the doctrine, while at the same
time talking in terms of rational connections between admittedly valid and
challenged parts of legislation (the accepted formulation of the doctrine)
and his citation of Papp v. Papp,™ leave the reader wondering whether
Chief Justice Laskin might invoke the doctrine to uphold the legislation.

T 14, a1 954, 41 C.C.C. (2d) ut 107, 86 D.L.R. (3d) at 189 (cmphasis added).

72 44 w960, 41 C.C.C. (2d)at 111, 86 D.L.R (3d) at 193 (emphasis added).

M See, e.g., Tomell Investments Lid. v, Eust Marstock Lands Lid., [1978] 1 S.C.R.
974,77 D.L.R. (3d) 145 (1977), wherein Chief Justice Laskin upheld the validity of s. 8(1)
of the federal Interest Act, R.S.C. 1970, ¢. I-18, unders. 91(19) of the B.N.A. Act. Seven
members of the Court, instead, invoked the ancilliury doctrine to uphold the section.

74 119701 1 O.R. 331. 8 D.L.R. (3d) 389 (C.A.). This is the leading case on the
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Because of the distinct civil features of section 653, its validity was more
doubtful than the other compensation and restitution sections of the Code.
Judicial validation of section 653, thus, carries with it an implicit
validation of all the Code sections dealing with these subject matters.
Accordingly, Zelensky stands for the proposition that the constitution will
permit, under section 91(27), experimentation with new forms of
sentencing such as compensation and restitution. This is good news for
those law reformers, legislators and judges who think that the traditional
punishments such as jail and fines are not effective in some cases. These
people should now feel comfortable in searching for, and applying, new
sanctions in the knowledge that these sanctions will be upheld, provided
they mesh with the same valid objectives of sentencing.

D. Zelensky as Representative of, or Inconsistent with, a Pattern of
Decisions in the Constitutional| Criminal Area

There has been a large number of cases in recent years raising
constitutional issues in a criminal law context.’? For example, the
Supreme Court of Canada has delivered seven significant decisions in
cases in which provincial statutes were attacked as infringing Parliament's
criminal law power. In Attorney General for Canada v. Dupond®? a city
by-law which granted a local committee authority to prohibit the holding of
assemblies, parades and gatherings if the committee has reason to believe
that the public peace or safety was endangered, was held not to be a
criminal law, even though the provincial enactment consisted of a
prohibition and made failure to observe the prohibition an offence. In
Faber v. The Queen,® the Court held that a provincial coroner’s inquest
was not a proceeding in a criminal matter. In Di lorio v. Warden of the
Common Jail of Montreal® and in Keable v. Attorney General for
Canada,® provincial inquiries into criminal activity were upheld as falling
within the administration of criminal justice. In Nova Scotia Board of
Censors v. McNeil,*" the Court upheld a provincial movie censorship
regime, and declared that the regulation of public morals was not
necessarily legislation of a criminal nature. Finally, in two slightly earlier
decisions, Ross v. Registrar of Motor Vehicles®® and Bell v. Attorney

¥ This is not the place to discuss in detail the recent decisions of the Supreme Court
of Canada in the copstitutional/criminal law field. For a more comprehensive discussion
(although now somewhat dated) see J. MACPHERSON, DEVELOPMENTS IN CONSTITU-
TIONAL Law 58-67 (1978); see alse Arvay, The Criminal Law Power in the Constitution:
And Then Came McNeil und Dupond, in this volume.
[1978] 2 S.C.R. 770, 5 M.P.L.R. 4, 84 D.L.R. (3d) 420.

-3
o

¥ [1976] 2 S.C.R. 9,27 C.C.C. (2d) 171, 65 D.L.R. (3d) 423 (1975).
* [1978] 1 S.C.R. 152, 35 C.R.N.S. 57. 73 D.L.R. (3d) 491 (1976).
¥ [1978] 2 S.C.R. 135, 41 C.C.C. (2d) 489, 87 D.L.R. (3d) 708.
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General for Prince Edward Island,® the Court upheld sections of
provincial legislation which provided for automatic suspension of a
driver’s licence after a conviction for **drunk driving’" offences under the
Criminal Code.

Was there, then, a trend before Zelensky away from the traditional
broad definition of Parliament’s criminal law power? At first instance, the
decision and the language in Zelensky seem inconsistent with the decisions
in the seven cases listed above, and, in particular, with some of the
reasoning in cases such as McNeil and Dupond which appeared to restrict
the scope of section 91(27) of the B.N.A. Act.

The question just posed, however, must be answered in the negative.
The Court’s decision in Zelensky is in fact reflective of a broader trend in
the life of the present Court, namely, functional concurrency, or the trend
to uphold almost all statutes enacted by both levels of government. Thus,
in the criminal law area, section 91(27) has not proved useful as a shield
against provincial legislation. But that fact does nothing to deny the
strength of section 91(27) as an effective sword in the federal hand, one
which the courts seldom stay.

This judicial tolerance of the legislation of both levels of government
flows directly from open judicial attachment to both the aspect doctrine
and the presumption of constitutionality. The aspect doctrine,* probably
the seminal principle of Canadian constitutional law, directs courts to view
legislation, if possible, from a perspective or “aspect”” which will result in
its validity. The presumption of constitutionality, although not cited by the
courts as frequently as the aspect doctrine, has an ancient Canadian
pedigree — it was enumerated by Mr. Justice Strong in Severn v. The
Queen,*! the first Canadian constitutional case. Recently, a number of the
current justices, including Dickson J. in CIGOL®? and Ritchie J. in
McNeil ,* have professed the importance of this principle.

The effects of the application of the aspect doctrine and the
presumption of constitutionality have been particularly evident in the
Supreme Court’s treatment of federal legislation. Since the Supreme Court
became our final court, only two very minor sections of two major federal
economic  statutes have been declared unconstitutional.** Provincial
statutes have not fared quite as well,% but still the overall picture is one of
substantial judicial tolerance.

[1975] 1 S.C.R. 25,5 N. & P.E.].R. 173, 42 D.L.R. (3d) 82 (1973).
Supra note 25.
2S.C.R. 70, at 103, | Cart. B.N.A. 414, a1t 446-47 (1878).
Cunudian Indus. Gas & Oil Lud. v. Government of Saskatchewan, [1978] 2
S.C.R. 545, a1 573-74, [197716 W.W.R. 607, at 630, 80 D.L.R. (3d) 449, a1 468 (1977).
¥ Supra note 87, at 687-88, 25 N.S.R. ul 152, 84 D.L.R. (3d) at 20.
¥ Supra note 55,
¥ The decisions in CIGOL, supra note 92, and Central Cunada Potush Co. v.
Government of Saskutchewan, 11979] 1 S.C.R. 42. 23 N R 481 (19T} indicatn ther
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