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TO THE HONOURABLE ALEX. B. MACDONALD, Q.C., 
ATTORNEY-GENERAL FOR BRITISH COLUMBIA: 

The Law Reform Commission of British Columbia has the honour to 
present the following: 

REPORT ON CIVIL RIGHTS 
(Project No. 3) 

Part 11—Costs of Accused on Acquittal 

This Report has been prepared in the Commission's study on Civil 
Rights, which is Project No. 3 in the Commission's Approved Programme. 

Strive as we may for perfection, institutions created by man are fallible. 
So, in the administration of criminal justice, it is inevitable that from time 
to time persons will find themselves before the Courts, charged with offences 
which they did not commit. We have concluded that the losses suffered by 
such persons should be borne by society as a whole. 

Thus, in this Report, we recommend a scheme aimed at compensating 
those individuals who are charged with offences under Provincial law and 
subsequently acquitted or otherwise discharged. 
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CHAPTER I. INTRODUCTION 
Of the many facets of Canada's judicial system perhaps the most signifi-

cant is that which is concerned with the administration of criminal justice. A 
basic purpose of the criminal justice system is, as stated in the Ouimet Report:' 

. . . to protect all members of society, including the offender himself, 
from seriously harmful and dangerous conduct. 

Although protection of society may be the basic purpose of the criminal law, 
the Ouimet Committee also took the view that it was self-evident that the 
innocent must be assured of recognition at all stages of the criminal process.2  

Although Provincial offences are not regarded as "criminal" in the true 
sense of the term,3  the institutions and procedures adopted to administer them 
largely parallel those of the criminal law. The provisions of the Summary 
Convictions Act 4  which govern the prosecution of Provincial offences in this 
Province are essentially a shorter version of those contained in the Criminal 
Code.5  Even where gaps occur in the Summary Convictions Act they are 
filled mutatis mutandis by the appropriate provisions of the Criminal Code.° 
Provincial offences are, in essence, treated by our criminal justice system in 
the same way as is murder, so far as the rules of evidence and trial procedures 
are concerned. 

Our criminal justice system places high value on safeguards against the 
conviction of innocent persons, and the accused is presumed to be innocent 
until convicted as the result of due process of law. Criminal proceedings start 
at the time the accused is arrested7  or brought before a Court, but the pre-
sumption of innocence means that the prosecutor must prove his case against 
the accused beyond a reasonable doubt. It has been expressed in the famous 
extract from Woolmington v. Director of Public Prosecutions8  delivered by 
Viscount Sankey: 

Throughout the web of English Criminal Law one golden thread is always 
to be seen, that it is the duty of the prosecution to prove the prisoner's 
guilt . . . If at the end of and on the whole of the case, there is a rea-
sonable doubt, created by the evidence given by either the prosecution or 
the prisoner . . . the prosecution has not made out the case and the 
prisoner is entitled to an acquittal. 

This basic presumption is crystallized in section 2 (10) of the Canadian 
Bill of Rights,8  whereby Federal legislation is to be construed so as not to:, 

. . . deprive a person charged with a criminal offence of the right to be 
presumed innocent until proved guilty according to law in a fair and public 
hearing by an independent and impartial tribunal, or the right to reasonable 
bail without just cause. 

Under section 59' (a) of the Summary Convictions Act the same proposition 
is contained, albeit in abbreviated form, whereby a person "shall be deemed 
not to be guilty of La Provincial] offence until convicted thereof." 

1 Report of the Canadian Committee on Corrections. Toward Unity: Criminal Justice and Correc-
tions 11 (Queen's Printer, Ottawa, 1969). 

2 Ibid., 12. 
3  For constitutional purposes, only the Parliament of Canada may legislate with respect to, 

"crimes." See British North America Act, 1867, 30 Vic., c. 3, s. 91(27). 
4  R.S.B.C. 1960, c. 373. 
3  R.S.C. 1970, c. C-34. 
6  Summary Convictions Act, supra, n. 4, s. 101. 
7  It was an attempt to give meaning to the presumption of innocence that led to the ball reform 

amendments to the Criminal Code in 1971. See S.C. 1970-71, C. 37. 
8 [1935] A.C. 462, 481-482. 
9  S.C. 1960, C. 44. 
10 Provincial Court practice is to observe the standard criminal-trial procedures when dealing with 
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As a corollary of the presumption of innocence, our trial process requires 
the prosecutor to present his case against the accused and establish beyond a 
reasonable doubt that the accused is guilty. This imposes no duty on the 
accused to answer the case against him, although he may run the risk of "non-
persuasion" if he fails to explain apparently condemning evidence. If the 
accused is convicted, he is subject to a variety of penalties and controlled 
rehabilitation devices, including fines, imprisonment, and probation. 

If acquitted, the accused is regarded in law as being entirely innocent of 
the offences with which he was charged, but whether or not an accused is 
convicted the machinery of criminal justice inevitably carries with it humili-
ation, inconvenience, and financial loss. An acquittal won in Court is a hollow 
victory to the innocent person if he has been financially destroyed in the process 
of establishing his innocence. What, then, are society's obligations to such 
accused and how are they to be met? 

In May 1973 this Commission circulated a working paper which explored 
the problem. The theme of the working paper was stated to be that although 
suffering as a result of psychological and social damage may be one of the 
risks an individual member of the community may have to run as a condition 
of belonging to it, reasonable compensation for financial costs incurred in his defence should, in proper cases, be paid to him if he is charged, tried, and 
acquitted. This proposal, it was suggested, is a corollary of the concern of the 
law to protect the innocent. 

The working paper set out, as a proposal for reform, a specific scheme 
for the award of costs to the acquitted accused. That proposal is set out in full 
as Appendix A to this Report. 

Our working paper, which solicited comment on the proposal, was widely 
circulated among members of the criminal bar, groups having an interest in 
criminal justice, each Judge of the Supreme Court and County Courts in the 
Province, each member of the Court of Appeal, each Provincial Court Judge 
in the Lower Mainland who regularly hears criminal cases, each District Judge 
of the Provincial Court, and various prosecutors. The response was disap-
pointing. We received only six replies which related to the substance of the 
proposals made; three from County Court Judges, one from a municipal 
prosecutor, one from the British Columbia Civil Liberties Association, and 
one from the Director of the Project on Criminal Procedure currently being 
carried out by the Law Reform Commission of Canada. The latter response 
took the form of a study paper on this topic which was circulated for comment 
and criticism in August 1973. 

Since the circulation of our working paper there have been a number of 
new developments in addition to the circulation of the study papr referred to 
above. In England the various statutes which provided for costs in criminal 
cases have been consolidated into a single Act.11  Consequent on that con-solidation has come a new practice direction which radically alters the pre-
sumptions governing the exercise of discretion to award costs under the English legislation.12  In British Columbia the Crown Costs Act has recently been repealed and the Crown Proceedings Act enacted.13  

The final conclusions reached, and recommendations made in this Report 
are, therefore, based on the tentative conclusions set out in the working paper, 
re-examined in the light of the response received and the new developments referred to above. 

it see Chapter V. 1 2 Ibid. 1,  See Chapter 11. 
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In England, until the Victorian era, the only way in which a subject could 
obtain a remedy against the Crown was by bringing a petition of right.10  In 
1860 The Petitions of Right Act, 186011  was enacted regulating proceedings 
against the Crown and providing for costs to be awarded to and against the 
Crown in certain cases. This enactment, however, did not relate to criminal or 
tort matters. The Petitions of Right Act, 1860 was amended by the Adminis-
tration of Justice (Miscellaneous Provisions) Act, 1933 12  which provided that 
in any civil proceedings or arbitrations to which the Crown is a party the costs 
shall be in the discretion of the Court or arbitrator. Finally, the Crown Pro-
ceedings Act, 194718  swept aside most of the immunities, other than immu-
nities relating to criminal proceedings, which the Crown formerly enjoyed 
against its subjects. None of that legislation in any way affected criminal 
proceedings which, so far as indictable offences were concerned, had been 
largely governed by the Costs in Criminal Cases Act, 1908.14  That Act has 
been variously amplified and has been recently re-enacted as the Costs in 
Criminal Cases Act, 1973.15  The legislation upon which it is based has been 
followed by broadly similar legislation in New Zealand 1° and New South 
Wales.' 7  

In Canada the position is complicated by the constitutional division of 
powers. Two provinces18  require a petition of right and retain the old com-
mon law doctrine of sovereign immunity in relation to tort actions. The 
Federal position has almost paralleled the English developments.19  In 1875 
a Petitions of Right Act 20  was passed which mirrored the rules in force in 
England under The Petitions of Right Act, 1860.21  The 1875 Act, which 
gave jurisdiction to the superior Courts of the provinces, was replaced in 1887 
by legislation granting that jurisdiction to the Exchequer Court, which had 
been created in 1876.22  The need to apply for the Governor-General's fiat, 
which was discretionary, was removed in 1951.23  In 1958 the Crown 
Liability Act 24  enlarged the substantive liability of the Crown and removed 
most of its immunities at common law. 

In British Columbia a petition of right was required, and the common 
law doctrines of sovereign immunity were retained, until 1974. The enactment 
of the Crown Proceedings Act 25  altered this, and the law of British Columbia 
is now comparable to that which prevails Federally and in most other prov-
inces.20  
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12  23 & 24 Geo. 5, c. 36, s. 7. 13  10 & 11 Geo. 6, c. 44. 14 8 Edw. 7, c. 15. 
15  21 & 22 Eliz. s. c. 14. There had been discrete instances of a statutory authority to award limited 

costs in summary matters. Section 18 of the Summary Jurisdiction Act, 1848 gave the Justices a discretion 
toward costs as between prosecutor and defendant. The Costs in Criminal Cases Act, 1908 "cohtalned 
a very restricted power to allow costs to the defence . . .": Devlin L.J. in Berry v. British Transport 
Commission, (1962] 1 Q.B. 306, 324; (1961] 3 All E.R. 65 73. 

16 Statutes of New Zealand 1967. 
17  Statutes of New South Wales 1967, Act No. 13. 
is Prince Edward Island and Newfoundland. See generally Law Reform Commission of British Columbia, Report on the Legal Position of the Crown (LRC 9, 1972). 19 On the development of the present law of Crown immunity in Canada see Bourinot, Petition of 

Right (Annotation), [1928] 2 D.L.R. 625-656; French, Rights in Contract and in Tort in Relation to the 
Crown, (1956) 6 Chitty's L.J. 76; Jamieson Proceedings By and Against the Crown In Canada, (1948) 26 Can. B. Rev. 373; Kennedy, Suits by and Against the Crown, (1928) 6 Can. B. Rev. 329; McLaurin, The 
Crown as Litigant, (1936) 14 Can. B. Rev. 606; Strayer, Crown Immunity and Judicial Review in Lang (ed.), Contemporary Problems In Public Law, 79 (1968); Liability of the Crown in Tort, (1936) 14 Can. B. Rev. 499. 

20 S.C. 1875, c. 12. 
21 Strayer, Crown Immunity and Judicial Review in Lang (ed.), Contemporary Problems In PubUc 

Law, 79 (1968). 
22 AUdefte, Practice of the Exchequer Court of Canada, 84-85 (2nd ed. 1909)• 
28 Section 18 (1) (c) of the Petition of Right Act enacted by amendment, S.C. 1952 c. 98. 
24 S.C. 1952-53, c. 30; Strayer, supra n. 21 at 80. 25 S.B.C. 1974, C. 24. 
26 The Crown Proceedings Act Implemented most of the recommendations which this Commission 

made in the Report on Legal Position of the Crown, supra n. 18. 
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The specific issue of the award of costs against the Crown is one which 
has been readily resolved by the Courts in other provinces. The general rule 
formerly applied in Canada under the common law was that set out in Johnson 
v. The King.27  In the absence of statutory modification or "exceptional cir-
cumstances" governing the matter, the Crown neither received nor paid costs. 
This rule, however, is not one which is generally adhered to by Canadian 
Courts today.28  In summarizing contemporary judicial practice, Limerick 
J.A. in R. v. Guidry for the Appeal Division of the Supreme Court of New 
Brunswick stated: 29 

. . . [T]he Appeal Court of Ontario had adopted the view that such a 
rule of common law is an anachronism and the Crown should receive and 
pay costs and do award costs against the Crown. "The rule of dignity 
which formerly prevailed that the Crown (and the Attorney-General act-
ing for the Crown) neither asks nor pays costs, is practically superseded." 

The Appeal Court of Manitoba in Attorney-General for Manitoba v. 
Attorney-General of Canada, 50 Man. R. 17 at p. 23 [1942] 1 W. W.R. 
688, [1942] 2 D.L.R. 96 held. "Unless the Legislature intervenes, it will be 
for the Judges to determine whether the sensible attitude that apparently 
obtains in Ontario shall be followed or Johnson v. The King, supra, alone 
shall be looked at for guidance. . . ." 

In summary, the former "general rule" that costs are not awarded to or 
against the Crown seems in some jurisdictions to have fallen into desuetude 
so far as judicial practice is concerned and has been reversed in a number of 
provinces by statutes dealing with specific subject-matter. 

In British Columbia it is somewhat difficult to assess the extent to which 
the "general rule" prevails, because until very recently the old common law 
position was enshrined in section 2 of the Crown Costs Act,30  which provided 
that: 

No Court or Judge may adjudge, order, or direct that the Crown, or 
any officer, servant, or agent of and acting for the Crown, shall pay or re-
ceive any costs in any cause, matter, or proceedings except under the pro-
visions of a Statute which expressly authorizes the Court or Judge to pro-
nounce a judgment or to make an order or direction as to costs in favour 
of or against the Crown. 

That provision was more stringent than the rule set out in Johnson v. The 
King, 31  as it could not be relaxed in "exceptional circumstances." 

The Crown Costs Act was initially passed in 1910.32  The reasons for 
its enactment have not been obscured with the passage of time. The immediate 
cause is found in the judicial policy then being applied. The practice in British 
Columbia concerning the award of costs in Provincial offences prior to this 
Act has been set out in two decisions: R. v. Little3  8  and In re Narain Singh.34  
In Little, costs were awarded to the Crown in a certiorari application to quash 
a conviction under section 4 of the Coal Mines Regulation Act.85  In dis-
missing the certiorari application, the Full Court held that costs would be 

27 [1904] AC. 817, 825 (P.C.). 
28 For a discussion of the question whether costs may be awarded against the Crown, see Goollah v. 

The Queen, (1967) 59 W.W.R. 705, 717, 735, In which the case law on the matter was reviewed by the 
Manitoba Court of Appeal and in which It was held that in appropriate cases costs may be awarded 
against the Crown. 

29 [1965] 47 C.R. 375, 380; [1966] 2 C.C.C. 161. This case dealt with costs on appeal under the 
Summary Convictions Act, S.N.B. 1960, C. 72. It was held that the Court had the power to award costs 
against the Crown. 

80 R.S.B.C. 1960, C. 87. 81 Supra n. 27. 
82 (1910) Journals of the Legislative Assembly (B.C.), 58. 
tts (1898) 6 B.C.R. 321. 34  (1908) 13 B.C.R. 477. 
85  R.S.B.C. 1897, c. 138. Little was charged with being the manager of a coal mine and allowing a 

Chinese to be employed at the mine. 
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practice in this province. H. C. Brewster protested against such a reaction- 
ary piece of legislation going through, and expressly autho 

In outlining the policy lying behind the Bill in some detail, the same corn- 
ings? 

mentator reported: 42 

Mr. Bowser [the Attorney-General], moving the second reading of a 
bill respecting Crown costs, said the practice of British courts, settled by 
the House of Lords, was that the Crown, acting for the people and in the 
public interest alone, could not either receive or pay costs. The B.C. 
courts, as he considered, were misinterpreting the law, and in a recent case 
the Chief Justice had laid it down that the courts did not feel like depart- 
ing from the practice of ten years past. In that case an Indian agent had 
laid information, the magistrate in all good faith had recorded a conviction 
and then the Attorney-General's department was dragged in to defend a 
conviction, and be mulcted in costs, in a matter with which it had never 
had anything to do. 1 

H. C. Brewster looked upon the bill as quite unnecessary. It placed 
any man who might be wrongfully brought before the courts in a position 
of helplessness in the matter of costs. In the recent case referred to Chief 
Justice Hunter, in Full Court, in stating that the court did not intend to 
depart from the practice of the past added: "Especially as in our opinion 
the practice is reasonable." Suppose the province had an inefficient Attor-
ney-General the public accounts would show these costs being paid owing 
to that cause, and the people would demand a better man in the office. 

"I think," added Mr. Brewster, "that what the people demand is more 
progressive and less reactionary legislation. I am sorry the Attorney-
General has brought in this Bill, and I do not think it should pass unless 
he gives us some better excuse for it than he has done." 

86  (1898) 6 B.C.R. 321, 322 per McColl C.J. 
37  British Columbia Immigration Act, S.B.C. 1908, c. 129. 
88  R.S.C. 1906, c. 93. 30 (1908) 13 B.C.R. 477, 481. 
40 (1910) 39 Journals of the Legislative Assembly, 33. 
41 Victoria Daily Times, Thursday, February 10, 1910. 
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awarded to the Crown stating: ". . The old rule [that the Crown neither 
asks for nor pays costs] has been broken into of late years."3  6  

That decision was followed by the Full Court in In re Narain Singh and 
costs were granted against the Crown in a successful habeas corpus application 
where a number of immigrants had been gaoled under Provincial legislation37  
which was held to be ultra vires in the light of the existing Federal Immigration 
Act.38  In delivering the judgment, Hunter C.J. held: 3 9  

In this case the Court had decided to adhere to the rule of practice 
laid down 10 years ago in the case of Regina v. Little (1898), 6 B.C.R. 
321, in which it was established that the Court would and should on occa-
sion give costs either for or against the Crown. That practice as then 
established has never been interfered with by the authorities, although they 
have had frequent occasion to change the rule; and therefore it must be 
understood so far as we are concerned, that we will not interfere with it, 
especially as in our opinion the practice is reasonable. 

42 ibid. 

The plain word 
tion. It may, howe 
remedial 4  and that 
before its enactment 
a petition of right. 
3 (2) (e), the Crow 
2, which inter alia 
"authorizes proceed 
due enforcement of 

Thus it is not 
governed by section 
common law. If the 
be predicted with cc 
common law and e> 
award costs in crimi 

R.S.B.C. 1960, c. 3; 
Court), and s. 94 (Appeal 

44 Supra n. 25, s. 17. 
43  S. 56 of the Summa 

to this Act and no others a 
Justices under this Act" It 
under a statute of general a 

46  Rule of constructioi 
Act and every provision or 
to direct the doing of any 
punish the doing of anythin 
fair, large, and liberal corn 
the Act, and of such provis 



With the benefit of hindsight it is legitimate to point out that if the Attor-
ney-General's office were concerned about private informations being laid and 
then taken up by the Crown resulting in the Crown being "mulcted in costs," 
narrower statutory provisions could have been enacted to remedy the situation. 
As it was enacted, section 2 (1) of the Crown Costs Act was of general appli-cation and subject only to specific statutory exception. 

Accordingly, in prosecutions of Provincial offences no costs could be 
awarded to an accused or the Crown in the absence of specific statutory 
authority empowering the Court to grant them. Statutory authority concerning 
Provincial offences is contained in the Summary Convictions Act. 43  

In 1974 the Crown Costs Act was repealed by the Crown Proceedings Act. 44  If that and no more were done, the law relating to costs arising out 
of Provincial offences, except those governed by the 

Summary Convictions Act, 4  5  would once more be governed by the common law. 
The Crown Proceedings Act does, however, make provision for costs in section 11 (1): 

In proceedings against the Crown and proceedings in which the Crown 
is a party the rights of the parties shall, subject to this Act, be as nearly as 
possible the same as in a suit between person and person, and the court may 

make any order, including an order as to costs, that it may 
make in proceedings between persons; and 
otherwise give such appropriate relief as the case may re-
quire. 

Does that provision, in effect, oust the common law rules relating to costs 
and expressly authorize the Court to award them in causing criminal proceed-
ings? 

The plain wording of section 11 (1) seems to lend itself to that interpreta-
tion. It may, however, be argued that the Act is to be interpreted as being 
remedial.' 6  and that its ambit should extend only to those civil actions which, 
before its enactment, could not be pursued or could be pursued only through 
a petition of right. Some weight is lent to that interpretation by section 3 (2) (e), the Crown Proceedings Act, which provides that nothing in section 2, which . inter alia abolishes the fiat and makes the Crown liable in tort, 
"authorizes proceedings against the Crown in respect of anything done in the 
due enforcement of the criminal law or the penal provisions of any Act." 

Thus it is not clear whether costs arising out of Provincial offences are 
governed by section 11 (1) of the Crown Proceedings Act or are a matter of 
common law. If the latter is the case other difficulties emerge because it cannot 
be predicted with certainty how British Columbia Judges would interpret the 
common law and exercise such newly acquired freedom as they may have to 
award costs in criminal matters. It is likely, however, that the rule in Johnson 

-13 R.S.B.C. 1960, c. 373, ss. 55 (Trial), ss. 79, 82, 83 (Appeals), s. 91 
(e) (stated case to Supreme Court), and S. 94 (Appeal to Court of Appeal on question of law). See Co. III infra. 44 Supra n. 25g. 17, 

45  S. 56 of the Summary Convictions Act provides: "The fees and allowances mentioned in the tariff to this Act and no others are the fees and allowances that may be taken or allowed in proceedings before Justices under this Act" [emphasis added]. This would seem to over-ride any right at common law or 
under a statute of general application to award costs. 

46 Rule of construction (I) of s. 23 of the Interpretation Act, R.S.B.C. 1960, c. 199, states: "every Act and every provision or enactment thereof shall be deemed remedial, whether its immediate purport be 
to direct the doing of anything that the Legislature deems to be for the public good, or to prevent or 
punish the doing of anything that it deems contrary to the public good; and shall accordingly receive such 
fair, large, and liberal construction and interpretation as will best ensure the attainment of the object of 
the Act, and of such provision or enactment, according to their true intent, meaning and spirit;". 
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v. The King47  would not prevail and the liberal trends evidenced by the 
Little 4  8  and Narain Singh 4  9  cases at the turn of the century and contemporary 
judicial practice in other provinces would be adopted. 

The repeal of the Crown Costs Act will, in fact, have a relatively narrow 
effect. As costs at trial and on appeal with respect to Provincial offences are 
the subject of special provisions of the Summary Convictions Act,50  the right 
to award costs to the acquitted accused, either at common law or under the 
Crown Proceedings Act, is ousted in favour of the more specific provisions.51  

The actual impact of the repeal of the Crown Costs Act would seem to be 
limited to proceedings relating to the extraordinary remedies of certiorari, 
prohibition, mandamus, and habeas corpus52  arising out of Provincial 
offences,52  and costs may now be available. 

47 Supra n. 27. 4 3 Supra n. 33. 45 Supra n. 34. 50 Supra n. 43. 
51 The relevant sections of the Summary Convictions Act are examined in greater detail In the follow-

ing chapter. 
52 It will be recalled that it was a successful application for habeas corpus that prompted the enact-

ment of the Crown Costs Act. 
53  The law relating to the availability of costs on applications for extraordinary remedies arising out 

of Criminal Code proceedings is unsettled. Section 438 (2) (c) of the Code confers on the Supreme 
Courts of the provinces the power to regulate, in criminal matters, the pleading, practice, and procedure 
in the Court, including proceedings with respect to mandamus, certiorari, habeas corpus, prohibition, ball, 
and costs; and the proceedings on an application to a summary conviction Court to state a case. The 
question which arises from this section Is whether the right to make rules to regulate costs in criminal 
matters includes the substantive right to award such costs, or only gives the right to regulate the amount 
of such costs and the procedure under which they are awarded, taxed, and collected. This Is an issue 
which has not been Judicially resolved by the Supreme Court of Canada, and judicial practice varies 
among the provinces. See Re Christianson. (1951) 3 W.W.R. 133; R. v. Cunningham, (1953) 3 W.W.R. 
345; Re Bence, [1954] 2 D.L.R. 460; Re Ange, [1970] 5 C.C.C. 371, 374 (per Laskin IA.); Re Sheldon, 
(1972) 8 C.C.C. (2d) 355. CI, Ruud v. Taylor, (1965) 51 W.W.R. 355; R. v. McCienis, [1970] 3 O.R. 
791; R. v. Smythe, [1971] 2 O.R. 209; Hrlschuk v. Clarke and Policha, (1970), 73 W.W.R. 236; Evans v. 
Pesce, (1969) 70 W.W.R. 321. 
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CHAPTER III. COSTS OF ACCUSED UNDER THE 
SUMMARY CONVICTIONS ACT 

A. Current Law and Practice 

I. COSTS AT TRIAL 

Section 55 of the Summary Convictions Act purports to grant the trial 
Court wide powers in the matter of costs: 

(1) The Justice may in his discretion award and order such costs as 
he considers reasonable and not inconsistent with the fees established by 
section 56 to be paid 

to the informant by the defendant, where the Justice convicts 
or makes an order against the defendant; or 
to the defendant by the informant, where the Justice dis-
misses an information. 

(2) An order under subsection (1) shall be set out in the conviction, 
order, or order of dismissal, as the case may be. 

(3) \ For the purposes of this Act, costs awarded and ordered to be 
paid by a person under this section shall be deemed to be all or part, as 
the case may be, of a fine imposed against him. 

Section 56 of the Summary Convictions Act provides that: 
The fees and allowances mentioned in the tariff to this Act and no 

others are the fees and allowances that may be taken or allowed in pro-
ceedings before Justices under this Act. 

Section 55 does not seem to have been the subject of any reported deci-
sions, but its terms are relatively clear and the legislative intent apparent. 
Under subsection (1) the trial Justicel has a discretion to award reasonable 
costs to any of the persons outlined in paragraphs (a) and (b) so long as the 
conditions outlined in those paragraphs are met and if in his view the award 
is consistent with the fee structure established by section 56. 

It is appropriate to deal with this last matter first since it highlights one 
of the more striking anomalies which was taken up in the Hyde Report2  
presented to the Vancouver Bar Association, Criminal Justice Subsection in 
1969. In this context the Report states: 3  

The Summary Convictions Act . . . s. 55 provides that costs, not 
inconsistent with the fees and allowances set out in s. 56, are payable to 
a defendant by an information. This is discretionary in the Justice and is 
almost identical to the Code s. 716 [now s. 744]. 

Under s. 56, the fees and allowances mentioned in the Tariff and no 
others are the fees and allowances that may be taken or allowed in proceed-
ings before Justices under the Act. 

In 1966 [S.B.C. 1966, c. 45, s. 22 (d)] the Legislature amended the 
Tariff by the Statute Law Amendment Act, and deleted all but item 1 of the 
Tariff. The result appears to be that the only costs that may now be 
assessed under the Summary Convictions Act is the $5.00 costs of arrest. 
Insofar as a successful defendant is concerned, therefore, the costs are 
nil that he can recover. (4) 

This conclusion is similar to that drawn by Kerwin C.J. in Attorney-General 
for Quebec v. Attorney-General for Canada 5  with respect to the effect of the 

I Defined In s. 2 of the Act as being a "Justice of the Peace, and includes two or more Justices, if two or more Justices act or have Jurisdiction, and also a Judge of the Provincial Court or any person 
having the power or authority of two or more Justices of the Peace." 

2  Report of Sub-Committee on Costs in Criminal Acquittals, Vancouver Bar Association, Criminal Justice subsection. 
a Ibid. at 6. 4  Emphasis added. 
5  [1945] S.C.R. 600, 607-608. See also R. v. Abram, [1946] 1 C.R. 151. 
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identical terms of sections 735 and 736 of the former Criminal Code (now 
section 744) : the costs referred to in the section are meant to be only those 
fees and allowances contained in the tariff. 

Although the matter seems closed as a consequence of that decision, it 
is arguable that another construction could be placed on section 55. Section 
55 refers to the award of costs which are not inconsistent with the fees estab-
lished by section 56. Section 56 provides that: 

The fees and allowances mentioned in the tariff to this Act and no 
others are the fees and allowances that may be taken or allowed in pro-
ceedings before Justices under this Act. 

It can be argued that the tariff of fees and allowances is merely meant to provide 
a guide to setting the scale of costs and nothing more, as a distinction might be 
drawn between section 55, which speaks of "costs," and section 56 which 
refers to "fees and allowances": two different categories of expense. "Costs" 
have been defined as: 6  

A pecuniary allowance made to the successful party, (and recoverable 
from the losing party), for his expenses in prosecuting or defending a suit 
or a distinct proceeding within a suit. 

"Fees" on the other hand are, inter alia:7  
[R]recompense for an official or professional service or a charge or 

emolument or compensation for a particular act or service. 
The term "allowance" in this context usually refers to costs which the ordinary 
scale does not allow,° but it is arguable that the Legislature was merely 
referring to paragraphs 26, 28, and 29 of the tariff: specified° expenses 
incurred as opposed to a fee for attending and taking part in the trial. The 
construction of section 55 adopted in the Hyde Report would, in effect, render 
that section nugatory.10  Accordingly, the view could be taken that the discre-
tion to award costs in section 55 is in no way contingent on the existence of a 
scale in the tariff to the Act except so far as the scale must be taken as a guide 
by the Court in assessing the amount of costs to be awarded. Such a view, 
however, clearly conflicts with the decision of the Supreme Court of Canada in 
Attorney-General for Quebec v. Attorney-General for Canada"- and probably 
would not prevail in British Columbia Courts. 

A further statutory provision for costs may be found in section 335 of the 
Vancouver Charter,12  which provides that: 

Every fine and penalty imposed by or under that authority‘of this Act 
may, unless other provision is specially made therefor, be recovered and 
enforced with costs on summary conviction before a Justice of the Yeace.13  

This leads to a paradox: "costs" are undefined in the Vancouver Charter and 
the prosecution procedure is defined in the Summary Convictions Act. But 
under the latter Act, effectively, costs at trial cannot be awarded. How then 
do the Courts arrive at the scale of costs in the numerous parking offence 
prosecutions occurring in Vancouver? 

2. COSTS AGAINST INFORMANTS 
The term "informant" is defined in section 2 of the Summary Convictions 

Act as "the person who lays an information." In the ordinary course of events 
an information will be laid by a public official, normally a police officer, 

Black's Law Dictionary 415 (4th ed.). 7  Ibid., at 740. 8  Ibid., at 101. 
°E.g., mileage travelled and actual living expenses when away from ordinary place of residence. 
10  Such an interpretation, in fact, seems to be in conflict with s. 23 (I) of the Interpretation Act, 

R.S.B.C. 1960, c. 199. 
15 Supra n. 5. 12  S.B.C. 1953, C. 55. 13 Emphasis added. 
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although sometimes informations may be laid by private individuals.14  As 
section 55 provides that the costs of the acquitted accused (if awarded) shall 
be borne by the informant, a de facto limit on recovery is created that amounts 
to one of the Act's more obvious defects. There is a natural reluctance on the 
part of trial Judges to award costs against individual police officers who have 
acted honestly and in the ordinary pursuit of their duties. 

The earlier legislation did not impose this limitation on the award of 
costs. Section 47 and 48 of the earlier Summary Convictions Act' 5  provided 
that: 

In every case of a summary conviction or of an order made by a 
Justice, such Justice may, in his discretion, award and order in by the con-
viction or order that the defendant shall pay to the prosecutor or complain-
ant such costs as to the said Justice seem reasonable in that behalf and 
not inconsistent with the fees established by law to be taken on proceedings 
had by and before Justices. Code, s. 735. 

Whenever the Justice, instead of convicting or making an order, 
dismisses the information or complaint, he may, in his discretion, in and 
by his order of dismissal, award and order that the prosecutor or complain-
ant shall pay to the defendant such costs as to the said Justice seem rea-
sonable and consistent with law. 

Under these provisions the Court has a discretion to award costs to or against 
the prosecutor or complainant and the defendant. The change in text was 
wrought in 1955, apparently to bring the language into conformity with that 
adopted during the revision of the Criminal Code in 1933.16  

In summary, restricting costs to those recoverable from and by informants 
renders section 55 of the Summary Convictions Act of very little real effect. 
When that feature is combined with the construction placed on the comparable 
Criminal Code provision by the Supreme Court of Canada17  (that only the 
tariff [or other statutory items] can be recovered), then section 55 is rendered 
nugatory in every sense except for the informant who may be awarded the sum 
of $5, that being the cost of arresting the defendant under warrant where a 
summons has been previously issued. The only conclusion to be drawn is that, 
for all practical purposes, section 55 is no more than meaningless statement of 
principle. 

Section 55 requires the Court to set out an order as to costs in the order 
for conviction or dismissa1,18  and such costs are deemed to be part of a fine 
where such is adjudged, so the remedies available on nonpayment of costs 
apply in the same way as to fines.' 9  

B. Costs of Appeals 
1. TRIAL DE Novo IN COUNTY COURT 

The ordinary appeal is by way of a trial de novo in a County Court20  
under section 79 of the Summary Convictions Act, which provides that: 

Where an appeal has been lodged in accordance with this Act from 
a conviction or order made against a defendant, or from an order dismiss- 

14 In private prosecutions it will be a private Individual but, in some proceedings taken by the 
Crown, private individuals may also have laid the Information. The term "prosecutor" is also defined 
by s. 2 of the Summary Convictions Act to mean "an informant, or the Attorney-General or their re-
spective counsel or agents." 

15  S.B.C. 1915, C. 59. These provisions applied until amended by s. 54 of the Summary Convictions 
Act, S.B.C. 1955, c. 71, which remains in force today. See now R.S.B.C. 1960, c. 373. 

16  Section 615 of the Criminal Code, R.S.C. 1953, c. 51. The former Code provision was identical 
in terms to the Summary Convictions Act (B.C.) sections. The reason for the change from "prosecutor" 
to "Informant" remains uncle Sr. 

IT Attorney-General for Quebec v. Attorney-General lor Canada, supra n. 5. 
18 S. 55 (2). 16  S.55 (3)• 
20 An  "Appeal Court" under ss. 72-84 means "the County Court of the County In which the 

conviction or order was made or sentence passed." See s. 71. 
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7 and of sections 42 to 46, 50 to 55, and 67 to 70, in so far as they are not These appe 
inconsistent with sections 72 to 84, apply mutatis mutandis. Act, which provi 

9 At first sight, because section 55 seems to apply mutatis mutandis to the 4. (1  Court, be 
appeal, the same criticism levelled at the trial position can be made concerning against 
appeals. The criticism levelled at the trial position must, however, be tempered (c 
with respect to the trial de novo as a result of section 82 (1), which provides 
that: (I 

Where an appeal is heard and determined, or is abandoned or is dis- 
missed for want of prosecution, the Appeal Court may make any order 
with respect to costs that it considers just and reasonable. 

This provision obviously alters the effect of section 55 so far as it applies to 
appeals because it grants the County Court a discretion to award costs that it 
considers just and reasonable without reference to a tariff or schedule. If 
County Courts exercised their discretion as granted, the position with respect 
to costs would not be unsatisfactory. 

The difficulty is that, for the purpose of ensuring uniform judicial practice 
in matters such as costs in criminal cases, in some Counties Judges have decided 
not to award costs in any event21  involving a summary conviction appeal, 
whether Provincial or under the Criminal Code. The rationale, apart from 
standardizing judicial practice, seems to be that since costs cannot be awarded 
by the Court of Appeal on indictable offence appeals under section 589 (3) of 
the Criminal Code, it would be inequitable to permit such costs in summary 
conviction matters, which are generally held to be of lesser social gravity, on 
appeal by trial de novo.22  This reasoning is not entirely convincing. If it is 
desirable to award costs in any criminal proceedings, it should not be a bar in 
lesser offence appeals that indictable offences are not susceptible to awards of 
costs. The existence of an inequity should not be a reason for extending it. At 
best, there is a diversity of judicial practice in the matter, and in Vancouver 
County, which is most concerned with such appeals, the practice is not to 
exercise the discretion at all. 

2. APPEALS BY WAY OF STATED CASE 

Under section 85 (1) a party to proceedings under the Summary Con-
victions Act may appeal a conviction, order, determination, or other proceeding 
of a Justice on the ground that it is erroneous in law or is in excess of juris-
diction. An appeal of this kind is launched by applying to the Justice to state a 
case outlining the facts as found and the grounds on which the proceedings 
are questioned. The appeal is heard in the Supreme Court23  which, under 
section 91 (e), is empowered to make "any order with respect to costs that it 
considers proper, and that could be made by a Justice, but not against the 
Justice who states a case."24  With respect to these appeals the discretion 
vested in the Supreme Court seems to be limited in the same way as that of a 
Justice under section 55. 

21 This information was volunteered by a Vancouver County Court Judge who said it was the 
practice in that County and others. 

22 This explanation was also made by the same County Court Judge. 
28 S. 91. 
24 Except as provided in s. 89 (2), e.g., where a Justice has refused to state a case. 
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3. APPEALS ON QUESTIONS OF LAW TO THE COURT OF APPEAL 
These appeals may be taken under section 94 of the Summary Convictions 

Act, which provides that: 
94. (1) An appeal to the Court of Appeal may, with leave of that 

Court, be taken on any ground that involves a question of law alone 
against 

a decision of a Court in respect of an appeal under section 
79; or 
a decision of the Supreme Court in respect of a stated case 
under section 91. 

Sections 581 to 595 [now ss. 601 to 616]25  of the Criminal 
Code apply, mutatis mutandis, to an appeal under this section, and the 
Court of Appeal may grant a new trial. 

Notwithstanding subsection (2), the Court of Appeal may make 
any order with respect to costs that it considers proper in relation to an 
appeal under this section. 

Section 94 (3) seems to give the Court of Appeal a complete discretion to 
award costs. 

C. Conclusiorvs 
In summary the existing provisions relating to the award of costs in 

Provincial offences are defective in that: 
(a) The right to costs arising out of the extraordinary remedies is 

unsettled following the enactment of the Crown Proceedings 
Act and the repeal of the Crown Costs Act. 

(b) The right to costs arising out of trial under the Summary Con-
victions Act 

is conditional on an essentially nonexistent tariff; 
is nonexistent in cases where the charge has been 

withdrawn by the Crown, where a stay of proceedings has been 
entered or where unnecessary, or a large number of remands 
or adjournments have caused a party to incur additional ex-
penses; 

provide only for payment by the informant person-
ally if costs are awarded to the accused. 

(c) Where a wider discretion to award costs exists, such as in 
appeals by way of trial de novo, judicial practice is not uniform. 

(d) Those fees and expenses provided for in the tariff in the Sum-
mary Convictions Act are unrealistically low. 

25 These in no way relate to the power to award costs except in so far as s. 610 (3) excludes 
the power to award costs In appeals concerning indictable offences. 
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CHAPTER IV. JUDICIAL IMPRESSIONS OF 
Provincial Court.  

THE EXISTING POSITION 
tionnaire, related
resulting in additi 

A. Summary of Judicial Views 
The same concern 
Crown when it ha 

In the course of this study a questionnaire was prepared and circulated that falls directly 
in an attempt to survey judicial views of the existing powers to award costs in no indictable Prc  
Provincial offence proceedings. Copies of the questionnaire were sent to the extended to sumrr 
22 Provincial Court Judges and the five County Court Judges in Vancouver. 
Replies were received from eight Provincial Court Judges and two County B. Conclusions 
Court Judges. Any conclusi 

The following table summarizes the results of that survey: having regard to 1  
County least one thing, hi 

of the opinion that 
under the Srimm< 
unanimous views • 
and expenses to 
accused). 

There is a di.  
; susceptible to an

stated guidelines a 
trial Court should 
to the nature of c 
in the view that tl 

'See s. 732 (1) of 
Summary Convictions A  

t 2 AS in s. 5 (2) of  

Provincial 
Court 

Do you consider the provisions relating to the granting of costs in 
cases falling under the Summary Convictions Act, R.S.B.C., c. 373, 
to be adequate?  

No  8 

Yes  
If you feel the provisions are inadequate, does this criticism apply 
to costs to be awarded to: 

Court 

2 

Witnesses  1 
The accused 
Both witnesses and the accused? 7 2 

‘3. In the event of legislation enabling a Court to award costs to an 
accused in a trial involving Provincial offences being enacted, in 
what type of cases should it apply? 

award that may bi  
The Court should be granted a complete discretion subject to 

a maximum scale [see, e.g., s. 1 of The Costs in Criminal 
Cases Act, 1952 (U.K.)]  3 1 

The Court should have a discretion to be effected in the light 
of, but not bound by, stated statutory guidelines and subject 
to a maximum scale [see, e.g., s. 5 (2) of The Costs in 
Criminal Cases Act, 1967 (N.Z.)]  4 1 

The Court should have no discretion and the situations in which 
costs should be awarded should be spelled out in such legis- 
lation  1 

4,•The nature of costs that may be awarded 
Should be left to the discretion of the Court, subject to a maxi- 

mum scale  6 1 
Should be clearly defined in any proposed legislation  2 1 

5. Any proposed legislation should also make provision for costs to 
be awarded in favour of the Crown in appropriate cases. 

Yes  6 2 

No  1 
Not sure  1 

One Provincial Court Judge took the view that: 
. . . awarding of costs to either party in a criminal proceeding or quasi-
criminal proceeding, . . . might delay justice and be fairly costly as 
regarding administration. In most cases of a criminal nature where there 
is a trial, there are sufficient complications without bringing in the question 
of costs . . . there is some advantage to keep the administration of 
justice as simple as possible. 

The same Judge was of the opinion, however, that the scale of witness fees 
(both Crown and defence) is too low and should be amended. 
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This view regarding the scale of witness fees was repeated by another 
Provincial Court Judge. A further concern raised, not covered by the ques-
tionnaire, related to cases where the prosecutor has obtained an adjournment 
resulting in additional costs to the defendant, whether he is acquitted or not. 
The same concern was voiced regarding the use of a stay of proceedings by the 
Crown when it has been refused an adjournment. This last matter is now one 
that falls directly within the purview of this Report since, although there are 
no indictable Provincial offences, the power to stay proceedings has been 
extended to summary conviction offences.I 

B. Conclusions 
Any conclusions to be drawn from the questionnaire must be imperfect, 

having regard to the small sample tested and the few responses received. At 
least one thing, however, stands out clearly: all those Judges responding are 
of the opinion that the existing provisions relating to the award of costs at trial 
under the Summary Convictions Act are inadequate or defective. Almost 
unanimous views were held that the defects relate to the power to award costs 
and expenses to the accused and witnesses (for both the Crown and the 
accused). 

There is a diversity of views concerning the type of case which should be 
susceptible to an award of costs. A small majority favoured a discretion with 
stated guidelines and subject to a maximum scale.2  Most Judges felt that the 
trial Court should have a discretion (subject to legislative scale maxima) as 
to the nature of costs to be awarded and, again, there was almost unanimity 
in the view that the Crown, too, should be capable of obtaining any type of 
award that may be made to an accused. 

1 see  s. 732 (1) of the Criminal Code. This would seem to be incorporated by reference into the 
Summary Convictions Act  by s. 101. 

2 AS  ins. 5 (2) of the Costs in Criminal Cases Act, 1967 (N.Z.). See Appendix C. ' 
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CHAPTER V. COMPARATIVE SURVEY OF EXISTING SCHEMES 
There are several statutory schemes in the Commonwealth relating to the 

award of costs in criminal cases.' It is proposed to consider briefly the three 
major schemes, since there are a number of features unique in each system. 
The practice in the United States of America will also be reviewed. 

A. United Kingdom:2  The Costs in Criminal Cases Act, 19733  
1. GENERAL 

This Act governs the granting of costs in most criminal proceedings. 
Costs may be awarded by Magistrates' Courts,4  Crown Court,5  Divisional 
Court,8  Court of Appea1, 7  and the House of Lords8  to either the accused or 
the prosecutor. Costs may also be awarded to witnesses.° Provision is made 
in almost all cases for the payment of these costs from "central funds" provided 
by the Government.10  Costs may also be awarded between parties at trial 
Court and at various levels of appeal. 

No guidelines are set out in the Act indicating when costs are appropriate. 
The discretion of the Judge is total. Nor is any tariff provided'' beyond the 
general reference to costs "reasonably sufficient to compensate the [party con-
cerned] for the expenses properly incurred by him," and to compensate any 
witness "for the expense, trouble or loss of time properly incurred in or inci-
dental to his attendance."12  The award of costs to a witness for the defence 
does not turn on an award of costs to the accused.12  The amount of costs is 
to be ascertained as soon as practicable by the appropriate officer of the 
Court.14  It seems that there must, in addition, be some evidence of the 
accused's ability to pay before an order will be made against him.15  

In a 1968 Practice Direction by the Criminal Division of the Court of 
Appeal, Lord Parker C.J. made the following observations concerning section 
1 of the 1952 Act:" 

1. There are four major schemes In existence at the present time: the United Kingdom (excluding 
Scotland), Northern Ireland, New Zealand, and New South Wales. Western Australia is in the process 
of reviewing the law relating to the payment of costs in criminal cases, and their Law Reform Committee 
has recommended that an acquitted accused should be awarded his costs subject to the discretion of the 
Court. See working paper Payment of Costs in Criminal Cases (1972). In Tasmania, legislation permits 
costs to be paid to an accused in respect of a new trial rendered necessary by reason of the initial 
proceedings having proven abortive, or because the Jury's verdict was insupportable. See Appeal COVJ Fund Act, 1968 (Tag.), No. 57. 

2 The Costs in Criminal Cases Act, 1973 (U.K.) does not extend to Scotland or Northern Ireland (s. 22). Northern Ireland, however, has enacted similar legislation. See Costs in Criminal Cases Act 
(Northern Ireland) 1968, c. 10. 

8 21 & 22 Eliz. II, c. 14. The Act is included as Appendix B to this Report. It merely consolidated 
the provisions relating to costs in a number of existing Acts, the main one being the Costs in Criminal 
Cases Act, 1952, 15 & 16 Geo. VI and 1 Eliz. II, c. 48 [hereafter referred to as the 1952 Act]. The 1952 
Act was itself a consolidating Act which repealed the Costs in Criminal Cases Act, 1908, 8 Edw. VII, c. 
15, and amended and consolidated other statutes dealing with costs. The 1952 Act was substantially 
amended by the Courts Act, 1971, c. 23. For a comprehensive study of the 1952 Act up to 1969, see G. J. Graham-Green, Criminal Costs and Legal Aid (2nd ed. 1969) For a general review, see (1952) 102 
L.J. 580; (1956) 100 Sol, J. 255; (1959) 26 The Solicitor 184; (1960) 124 J.P. 198; 110 L.J. 679; (1961) 
125 J.P. 440; (1967) 131 J.P. 504; 117 New L.J. 1373; and A. K. R. Kiralfy, The English Legal Sys-tem (4th ed. 1967). 

4  SS. 1,12. 5  Ss. 3, 4. 6 S. 5. 7  Ss. 7, 9-11. 8  Ss. 6, 10, 11 tl Ss. 1, 3, 8. 
l0  An exception would seem to be summary trial of informations in Magistrates' Courts when costs 

may be awarded only between parties. See Appendix B, s. 2. 
11 But, "rates or scales of payments of any costs payable out of central funds" may be prescribed by the Secretary of State under s. 17 (1) (a). 
12 See, e.g., 5. 3 (3). 
18 SS. 1 (7), 3 (8). In some cases costs may not be awarded to character witnesses. See 1 (5), 3 (5). 
145g, 1 (6), 3 (6), 4 (2), 5 (3), 6 (3), 7 (4), 8 (3), 9 (3), 10 (3), 11 (2), 12 (2). 
15 R. v. Pottage, 1922 17 Cr. App. R. 33. An order may be discharged on appeal by the Court of 

Appeal on evidence of means: R. v. Howard, (1910) 6 Cr. App. R. 17; R. v. Jones, (1921) 16 Cr. App. R. 52. Imprisonment may not be ordered In default of payment: R. v. AfcClusky, (1921) 15 Cr. APP. R. 148. 
2 6  [1968] 1 W.L.R. 389; [1968] 1 All E.R. 778, 
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The court's attention has been drawn to several recent cases in which 
on an application being made on behalf of an acquitted person for costs 
under s. 1 of the Costs in Criminal Cases Act, 1952 the judge . . . has 
awarded less than the sum put forward as representing the costs of the 
defence. Once, however, the judge has exercised his discretion in favour of 
making an award of costs there is no further discretion to limit the amount 
awarded to a contribution, such as a percentage of the amount asked for 
because the section refers to payment of "the expenses properly incurred" in 
carrying on the defence. At the same time the acquitted person is not 
entitled to anything more than the costs properly incurred. The proper 
approach is to assume the defendant to be of adequate but not abundant 
means and to ask oneself whether the expenses were such as a sensible 
solicitor in the light of his then knowledge would consider reasonable to 
incur in the interests of his client, the defendant. . . . 

Section 1 (5) of the Act of 1952 provides specifically that the amount 
of costs is to be ascertained by the proper officer of the court and, accord-
ingly, the judge should in general refer the question of amount to the proper 
officer. Should however the judge have no reason to think that the sum 
asked for is in any way excessive there is no reason why he should not, in 
the interests of expedition, award that sum without referring the matter to 
the proper officer. 

There appears to be no reason why these remarks should not apply also to the 
1973 Act. 

The nature of the costs recoverable under this legislation is not subject to 
any general limitation, and includes _counsel's or solicitor's fees.17  All costs 
may be recovered if shown to be reasonably incurred in the prosecution or 
defence. The witnesses' expenses may be laid down by regulations made by 
the Secretary of State.18  

Costs may be awarded on information or complaint which is not pro- 
ceeded with or where an accused is committed for trial but the trial is not 
proceeded with.19  

2. THE EXERCISE OF DISCRETION TO AWARD COSTS 

Neither the 1952 Act nor the 1973 Act contains any guidelines concerning 
the circumstances in which costs should be awarded to the acquitted accused. 
On the face of the legislation the award is purely a matter of discretion for the 
Judge. In fact, this question has been the subject of a number of Practice 
Directions which give some insight into how the English system has operated, 
and will continue to operate in practice. 

Shortly after the 1952 Act came into force a Practice Direction was issued 
by Lord Goddard C.J. which stated that costs should be awarded only in 
"exceptional cases."20  This rule was amplified by Lord Parker C.J. in a 
further Practice Direction in 1959: 21  

The court's attention has been drawn to the difficult question as to the 
lines on which the discretion to award costs to an acquitted person should 
be exercised. . . . The discretion is in terms completely unfettered, and 
there is no presumption one way or the other as to the manner of its 
exercise. 

In a statement issued on May 24, 1952, this court, while emphasizing 
that every case should be considered on its merits, said that it was only in 
exceptional cases that costs should be awarded. . . . While no attempt 
was there made to catalogue the exceptional cases in which costs might be 
awarded, such illustrations as were given were cases where the prosecution 

17 S. 20 (2). 
18  S. 17 (1). For the regulations made under the 1952 Act, see Witnesses' Allowances Regulations, 

s. 1. 1971 No. 107. 
as S.  12. 20 (1952) 36 Cr. App. R. 13. 21 [19591 3 All E.R. 471. 
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could be said to be in some way at fault. On the other hand a suggestion 
has been canvassed that the mere fact of an acquittal should carry with it 
the expectation that the discretion would be exercised in favour of the 
acquitted person. Were either of these views correct, the effect would be to 
impose a fetter on the exercise of the absolute discretion conferred by the 
statute. As we have said, there is no presumption one way or the other as 
to its exercise. Each case must be considered on its own facts as a whole 
and costs may and should be awarded in all cases where the court thinks it 
right to do so. It is impossible to catalogue all the factors which should be 
weighed. Clearly, however, matters such as whether the prosecution have 
acted unreasonably in starting or continuing proceedings and whether the 
accused by his conduct has in effect brought the proceedings, or their con-
tinuation, on himself, are among the matters to be taken into consideration. 
On the other hand the court desires to make it plain that they entirely dis-
sociate themselves from the view that the judge is entitled to base his re-
fusal to award costs on the ground that he thinks that the verdict of the jury 
was perverse or unduly benevolent. The mere fact that the judge disagrees 
with the verdict of the jury is no more a ground for refusing to award costs 
to the acquitted person than the mere fact of his acquittal is a ground for 
awarding them. 

In R. v. Sansbury,22  Devlin J. (as he then was) stated that the Practice 
Direction of Lord Parker had not laid down any new law, but had made it 
clearer that the Judge's discretion was rather wider than had previously been 
thought; and it was made quite clear that the widely held notion that an award 
of costs against the prosecution necessarily involved some reflection on the 
conduct of the prosecution was quite wrong. In other words, misconduct was 
not a condition precedent to an award of costs against the prosecution under the 
1952 Act.23  

As the 1973 Act introduced no changes in principle, one might think that 
the principles set out in the 1952 and 1959 practice directions would continue 
to guide the exercise of discretion to award costs. That has not been the case. 
A further practice direction issued by Lord Widgery C.J. seems to have altered 
the position radically: 24 

Although the award of costs must always remain a matter for the 
Court's discretion, in the light of the circumstances of the particular case, it 
should be accepted as normal practice that when the Court has power to 
award costs out of central funds it should do so in favour of a successful 
defendant, unless there are positive reasons for making a diflerent order. 
Examples of such reasons are: — 

where the prosecution has acted spitefully or without reason-
able cause. Here the defendant's costs should be paid by the 
prosecutor. 
where the defendant's own conduct has brought suspicion on 
himself and has misled the prosecution into thinking that the 
case against him is stronger than it really is. In such circum-
stances the defendant can properly be left to pay his own costs. 
where there is ample evidence to support a verdict of guilty 
but the defendant is entitled to an acquittal on account of 
some procedural irregularity. Here again, the defendant can 
properly be left to pay his own costs. 
where the defendant is acquitted on one charge but convicted 
on another. Here the Court should make whatever order 
seems just having regard to the relative importance of the 
two charges, and to the defendant's conduct generally.25  

22  11959] 3 All E.R. 472. 
23  But the Courts in England seem to have preferred to follow the direction of Lord Goddard. In an 

article explaining costs In Magistrates' Courts, Dr. E. Anthony .1.1'. states that defence costs for the 
acquitted accused would normally be granted only if the Court felt that the proceedings were wrongly 

brought and in effect constituted a criticism of the police. See (1967) 131 3.1'. 504. This is in direct 

conflict with R. v. Sansbury, Ibid. 
24 [1973] 2 All E.R. 592. 
25 Emphasis added. 

The reasons for I 
a response to mo 
practice,26  or it t 
a central fund rai 

The princip 
of academic con' 

B. New Zealan4 

The Costs ii 
English model, bt 
are defined as ". 
prosecution, carr, 
Where an accusei 
a just and reason 
any money taker 
the prosecutor ha 
paid by the accu. 
the same way as a 

If an accuse 
or withdrawn,33  
just and reasonab 
and can be exerci 
however, in exerc 
stances, including 

W 
co 
W 
tic 
de 
W 
m; 
ml 
W 
du 
WI 
gu 

(/) W1 
est 
Or 

Oti 

(g) WI 
or 
ga 
tol 

20 See Comment, (1 
27 The fact that tht 

costs. See R. v. Arron, 
2,  See Chapter VI, 
30  Costs In CI-Juana 
31 Ibid., a. 4 (I), (7 
33  Ibid., s 4 (3), (4 

22 



hand a suggestion 
ould carry with it 
in favour of the 

effect would be to 
t conferred by the 
ay or the other as 

facts as a whole 
the court thinks it 
s which should be 
prosecution have 
and whether the 

ngs, or their con-
nto consideration. 
they entirely dis-

xl to base his re-
terdict of the jury 
le judge disagrees 
ng to award costs 
1 is a ground for 

tted that the Practice 
aw, but had made it 
had previously been 
notion that an award 
me reflection on the 
)rds, misconduct was 
)rosecution under the 

one might think that 
tions would continue 
is not been the case. 
eems to have altered 

matter for the 
articular case, it 
rt has power to 
of a successful 
different order. 

without reason-
.] be paid by the 

!ht suspicion on 
hinking that the 
In such circum-
ty his own costs. 
crdict of guilty 
on account of 
defendant can 

e but convicted 
whatever order 
,ortance of the 
ncrally. 25  

of Lord Goddard. In an 
iat defence costs for the 
troceedings were wrongly 
P. 504. This is in direct 

The reasons for this shift in thinking are not entirely clear. It may have been 
a response to mounting public dissatisfaction with the former, more restrictive, 
practice,26  or it may have been based on the fact that costs are now paid from 
a central fund rather than by local governments.27  

The principles set out in the 1973 Practice Direction have been the subject 
of academic comment which is discussed in a later chapter of this Report.28  

B. New Zealand: The Costs in Criminal Cases Act, 196729  

The Costs in Criminal Cases Act, 1967 (N.Z.) seems to be based on the 
English model, but has been expanded to encompass additional matters. Costs 
are defined as "any expenses properly incurred by a party carrying out a 
prosecution, carrying on a defence, or in making or defending an appeal."30  
Where an accused is convicted, the Court has a discretion to order him to pay 
a just and reasonable sum toward the prosecution's costs and use, to this end, 
any money taken from him on his arrest.31  If an accused is convicted and 
the prosecutor has not prepaid the Court fees, such fees may be ordered to be 
paid by the accused, and costs awarded to the prosecutor are recoverable in 
the same way as a fine.32  

If an accused is acquitted or discharged, or the information is dismissed 
or withdrawn,33  the Court may order that he be paid such sum as it thinks 
just and reasonable toward the cost of his defence. This discretion is absolute 
and can be exercised in any way the Court considers proper. The Court must, 
however, in exercising its discretion, take into account all the relevant circum-
stances, including: 34  

(a) Whether the prosecution acted in good faith in bringing and 
continuing the proceedings: 

(b) Whether at the commencement of the proceedings the prosecu-
tion had sufficient evidence to support the conviction of the 
defendant in the absence of contrary evidence; 

(c) Whether the prosecution took proper steps to investigate any 
matter coming into its hands which suggested that the defendant 
might not be guilty: 

(d) Whether generally the investigation into the offence was con-
ducted in a reasonable and proper manner: 

(e) Whether the evidence as a whole would support a finding of 
guilt but the information was dismissed on a technical point: 

(f) Whether the information was dismissed because the defendant 
established (either by the evidence of witnesses called by him 
or by the cross-examination of witnesses for the prosecution or 
otherwise) that he was not guilty: 
Whether the behaviour of the defendant in relation to the acts 
or omissions on which the charge was based and to the investi-
gation and proceedings was such that a sum should be paid 
toward the costs of his defence. 

26  See Comment, (1973) 123 New L.). 555. 
2 7 The fact that the accused may be in receipt of legal aid seems to be immaterial to the award of 

costs. See R. V. Arron, [1973] 2 All E.R. 1221 
24  See Chapter VI. 29  See Appendix C. 
"Costs in Criminal Cases Art, 1967, s. 2. 
37  Ibid., s. 4 (1), (2). 32  ibid., S. 4 (4). 
33 ibid., s 4 (3), (4), :14 ibid., S. 5 (2). 
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C. New South Wales: The Costs in Criminal Cases Act, 196761 The Costs in Criminal Cases Act, 1967 
is less detailed than the com-parable United Kingdom and New Zealand legislation. A certificate may be 

c, 

awarded at trial to the accused after the merits of the case have been determined 
and acquittal or discharge has resulted.a2 A certificate may also be awarded 
charged. 

The certificate granted by the Court must specify that, in 

5  3  to the accused where, on appeal, his conviction is quashed and 
he is dis-

opinion,a4 
the Court's 

if the prosecution had, before the proceedings were instituted, 
been in possession of evidence of all the relevant facts, it would 
not have been reasonable to institute the proceedings; and 
that any act or omission of the defendant that contributed, or 
might have contributed, to the institution or continuation of the 
Proceedings was reasonable in the circumstances. 

A certificate granted by a Justice must also specify the amounts of costs that the 
Court would have ordered to be paid if an order had been made against the 
informant, prosecutor, or complainant, as the case may be.55 

Section 4 of the Act sets out procedure under which costs granted under 
a certificate are to be recovered. Application is made to the Under Secretary 

, 

of the Department of the Attorney-General and of Justice for payment from 
the Consolidated Revenue Fund. The Under Secretary is required to furnish 
a report to the State Treasurer specifying the amount and any amounts that in 
the Under Secretary's view the defendant may have received or be entitled to 
receive from other sources. The Treasurer then, assuming his belief that the amount is justified, may make payment. Section 

5 provides for the Under Secretary to be 
subrogated to all rights the defendant might otherwise have 

had to recover costs, once payment is made. Section 6 renders a, certificate 
granted under this Act inadmissible in legal proceedings. 
D. American Practice 

There is a paucity of full discussion in American legal periodicals on the question of costs in criminal cases, 56 and particularly on the subject of costs 
to an acquitted accused. Many states have recently amended their criminal law 
and criminal procedure code provisions as a result of the draft American Model 
Penal Code, but the question of costs has not apparently been a matter of any 
significance in this process. Even the President's Commission on Law Enforce-. 51 See 

Appendix D. The 1967 Act was amended in 1971 to enable an applicant for a certificate to adduce evidence of further relevant facts not established In 
the 

original proceedings. This amendment 
was prompted by the decision 

of the New South Wales Court of Criminal Appeal In 
R. v. Williams, the relevant facts as they emerged at the trial. (1970) 91 W.N. (N.S.W.), where it was held that "all relevant facts" under 

B. 3 (1)9a) means all 
32 

Costs In Criminal Cases Act, 1967, s. 2 (a). As Ibid., s. 2 (b). 54 1bId., s. 3 (1) (a), (b). 
S. 3 (1) (a) has been taken to apply only to those defences that the. Crown was unaware of prior to drawing up the 

indictment. See R. v. Lawrence, 
(1969) 90 W.N. 

(Pt. 1) (N.S.W.) 425. 
See also R. v. Spoil. 

(1970) 91 W.N. (N.S.W.) 327. 
55 

Costs In Criminal Cases Act, 1967, s. 3 (2). 80 
 See generally Charging Costs of Prosecution to the Defendant, 

(1971) 59 Georgetown L.J. 991; 
Lovell. 

The Case for Reimbursing Court Costs and A Reasonable Attorney Fee to the Non-Indlgent Defendant Upon Acquittal, (1970) 49 Neb. L. Rev. 515; 
Reimbursement of Defence Costs as a Condi-

tion of Probation for Indigents, 
(1969) 67 Mich, L. Rev. 1404; Stein, 

Imprisonnzent for Nonpayment of Fines and Costs; A New Look at the Law and the Constitution, 
(1968--69) 22 Vand. L. Rev. 611; 

Cheek, 
Attorney's Fees; Where Shall the Ultimate Burden Lie? 

(1967) Vand L. Rev, 1216; Harvey, Jail Fees and Court Costs for the Indigent Criminal Defendant: An Examination of the Tennessee Procedure, 
(1967) 35 Tenn, L. Rev. 74; Crfrntna/ Law—TaxatIon of Court Costs, 

(1964 17 Vand, L. 

Rev. 1572; 
Criminal Cost Assessment in Missouri—Without Rhyme or Reason, 

(1962) Wash. D.L.Q. 

76; Smyth, 
The Assessment and Collection of the Costs of a Criminal Prosecution In Wyoming, 

(1969) 

13 Wyo. L.J. 178. 
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ment and Administration of Justice ignored the question of cost taxation in its 
discussion of sentencing alternatives.57  

The almost universal rule in the United States is that the accused bears 
the cost of his defence, whether he is found guilty or innocent. In this regard 
American practice follows the common law rule that no costs were recoverable 
in any criminal Court action except by statutory provision.58  But those 
statutory provisions which do exist, in most instances, permit only the imposi-
tion of the costs of prosecution 5 u upon a convicted person, and there is no 
reciprocal legislation to permit the award of costs to the acquitted accused.60  
In fact, one Pennsylvania statute, in force for 150 years, allowed a jury to tax 
costs against an acquitted accused if it felt that his conduct merited censure 
but not conviction on the charge.01  The United States Supreme Court, how-
ever, has held the statute to be unconstitutional.62  

There are two recognized rationales for awarding costs against criminal 
defendants, one being recovery of a portion of the expenses attributable to his 
wrongdoing, and the other, punishment by increasing the penalty upon con- 

Where a convicted accused is unable to pay the costs of prosecution, in 
the majority of states he is imprisoned until the costs are paid, or until he has 
served his time in gaol to fulfil his sentence or work out his fine.64  Fourteen 
states unqualifiedly require criminal defendants to work out their costs com-
pletely if they are unable to pay them.65  Several states have recognized the 
inequity of requiring imprisonment for nonpayment of costs and either 

have no provision for taxation of costs ;6 6  or 
by statute exempt all criminal defendants from the payment of 
such costs.6  7  

In still other states,68  statutes specifically exempt persons who cannot pay 
from payment of costs or from imprisonment for nonpayment. Eleven states 6 9  
have statutes which empower the trial Judge to release criminal defendants 
from liability for costs. Apparently, however, these statutes are rarely used.70  
The Federal system 71  and eight states7  2  set a relatively short period for which 

87  President's Commission on Law Enforcement and Administration of Justice, Task Force Re-
port: The Courts 14-28 (1967). 

58  20 Corpus Juris Secundum. See also 20 American Jurisprudence, s. 107 (2nd ed.). 
80  These costs generally include witness fees, transcript costs, and fees of Court officers. But at 

least two states include the fees for Court-appointed attorneys: Virginia and Ohio. This is not the 
practice of the Federal Courts: 28 U.S.C. § 1918 (b) (1964). There are six states which do not tax the 
costs of prosecution to the convicted defendant: California, Connecticut, Massachusetts, Michigan, New 
Hampshire, and New York. See Note, Criminal Law—Taxation of Court Costs, supra n. 56 at 1572, n. 3. 

CO See Reviser's Note, 28 U.S.0 § 1921 (1964) at 6013 where it states: The acquitted defendant is 
not permitted to tax costs against the U.S. Indeed, the allowance of costs in criminal cases is not a 
matter of right, but rests completely within the discretion of the court. Morris v. U.S., 1911, 185 Fed. 73, 
107 C.C.A. 293." 

61 Pa. Stat. Ann. Tit 19, § 1922 (1964). 
02 Glace° V. Pennsylvania, 382 U.S. 399, 402 (1965). See generally (1966) Duke L.J. 792. 
68  For a complete discussion of these rationales of cost assessment in American Courts, see Charging 

Costs of Prosecution to the Defendant, supra n. 56 at 991-1006. 
64  Indigent defendants present special problems. In Wyoming, for example, a defendant was sen-

tenced to less than six months' imprisonment and a fine of $100, but the costs of prosecution were over 
$900. If the defendant had been unable to pay them, he would have been in gaol for over two and a half 
years. See (1959) 13 Wyo. L.J. 178, 181. 

68  Alaska, Arkansas, Idaho, Indiana, Kentucky, Louisiana, Minnesota, Mississippi, Montana, Ne-
braska, North Dakota, Ohio, Texas, and Washington. See Criminal Law—Taxation of Court Costs, supra 
a. 56 at 1573, n. 11. 

06  Arizona, California, Iowa, and New York. 
67  Connecticut, Massachusetts, Michigan, and New Hampshire. 
68 Colorado, Illinois, Kansas, New Jersey, South Carolina, and West Virginia. 
69  Delaware, Florida, Georgia, Montana, Pennsylvania, Rhode Island, South Dakota, Tennessee, Ver-

mont, Virginia, and Wyoming. 
70 See Note, Criminal Law—Taxation of Court Costs, supra n. 56 at 1574, 
71 18 U.S.C. § 3569 (1958). 
72  Alabama, Hawaii, Maine, Maryland, North Carolina, Oklahoma, Oregon, and Wisconsin. 
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an indigent defendant may be imprisoned for nonpayment of costs. None of 
these provisions, however, addresses itself to the question at issue in this 
Report: the award of costs to the acquitted defendant. 

In the United States the acquitted defendant has only one avenue of 
recourse available: an action in tort for malicious prosecution. This has proven to be a very limited remedy.73 

 Many states have codified provisions which deal with proceedings in which the prosecution is malicious and without prob-
able cause. In these instances, the complainant may be ordered by the Court to pay the costs of the action. 74   

In summary, cost taxation in criminal cases in the United States is an 
established judicial practice, "but one of uncertain and often contradictory, 
character."75 For the acquitted defendant the cost of obtaining "justice" may 
have been extremely high, as he is certain to leave the courtroom in a weakened 
financial Condition 76 He may have lost his job, suffered imprisonment, and 
been publicly humiliated. The American legal community has shown little 
interest in the plight of the acquitted defendant. Prof. Edmond Cahn has 
ably: 7 7  summarized the case for providing relief to the acquitted defendant very 

— 
A fair-minded society will not only provide and pay independent coun-

sel to defend all indigent persons who are arrested on serious charges; it will 
also pay the necessary and reasonable defence costs of all accused persons, 
whatever their economic condition, who are eventually found to be not 
guilty. As matters now stand in the United States and most other demo-
cratic countries, the state, by recognizing no duty of reimbursement after 

and personal bankruptcy. acquittal, can compel an innocent man to choose between unjust conviction 

at 522-524. 
" 

For a discussion of the limitations of an action in malicious prosecution, 
see Lovell, supra n. 56 

74  See 

generally Deering's Penal Code, Ann s. 1447 (Calif.); Minn. Stat. Ann., s. 625.07; Mont. Rev. !S § 954.12 and 960.22. Codes Ann. s. 94-5114; Ore. Rev. Slat., s. 137. 210; Wash, Rev, Code 
Ann. § 10.46.210; Wis. Stat. Ann 7r. 

Charging Costs of Prosecution to 
the Defendant, supra n. 56 at 1005. 

74 Lovell, 
The Case for Reimbursing Court Costs, supra n. 

56 at 523. 
77  E. 

Cahn, The Predicament of Democratic Man, 
51-52 (1961), cited in Lovell, ibid. at 535. 
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CHAPTER VI. POLICY CONSIDERATIONS ON THE QUESTION 
OF COSTS IN CRIMINAL CASES 

There are at least two primary policy aspects to the award of costs 
generally. The first is the compensatory aspect whereby the law attempts to 
compensate the successful party for those costs he has incurred in the litigation. 
The second aspect is the punitive and deterrent aspect of costs. Here the law 
is attempting to deter frivolous actions and punish a party who brings them. 
It is evident, though, that neither rationale can be employed to justify the 
existing inadequacies in the practice of awarding costs under the relevant 
provisions of the Summary Convictions Act. 

Are those considerations equally forceful in the context of criminal pro- 
ceedings? In particular, should the wrongly accused person be entitled to 
costs? 

When this question arose in New Zealand the policy issues were stated in 
the following way:1  

There are two possible approaches to this question. The first is that 
exposure to the risk of a prosecution is one of the inevitable hazards of 
living in society and that there is no reason to shield the citizen against the 
financial consequences as long as no malice, incompetence or serious neglect 
can be attributed to the prosecutor. This view has prevailed in the past. 
The second is that it is unjust for an innocent man to have to suffer financial 
hardship, perhaps serious hardship, in establishing his innocence. The ex-
penses of a defended criminal case even in the lower court are often quite 
substantial and counsel's fees together with witnesses' expenses may often go 
into treble figures. 

The issues were resolved by the suggestion that: 2  
It would we think be common ground that by accepting the benefits of 

an ordered society the citizen becomes subject to various dangers and risks, 
among them the risks of being suspected, of being arrested and of being 
prosecuted for offences he has not committed. These dangers are minimized 
by the provision of fair procedure, trained and upright police forces, and 
speedy and efficient access to the Courts. Nevertheless there are and will 
always be cases where innocent men are prosecuted without any fault being 
necessarily laid at the door of the police. It does not seem to us to follow 
that in these circumstances the citizen must also be expected to bear the 
financial burden of exculpating himself. Because We cannot wholly prevent 
placing innocent persons in jeopardy that does not mean that we should not 
as far as is practicable mitigate the consequences. 

This conclusion would seem to apply with equal force in British Columbia. 
The basic proposition that costs should, in appropriate cases, be awarded 

to the acquitted accused did not, however, go unchallenged by two respondents 
to the working paper. One respondent, a County Court Judge, wrote: 

There in my view are many areas of criminal law more urgently in 
need of study and reform. I fear that once the door is opened to payment 
of costs upon acquittal the disadvantage will outweigh the benefits. Judges 
will be plagued by applications for payment of costs as nearly everyone who 
has successfully defended a criminal charge will have some reason for 
thinking he should be reimbursed. There are cases where law enforcement 
authorities are under obligation to lay charges and to leave the question of 
guilt or innocence to the courts without any real assurance of obtaining a 
conviction. Are these authorities to be discouraged in the performance of 
their duties by the opprobrium of having an order for costs against them? 

1 Report of Committee on Costs in Criminal Cases, para. 28 (1966). 

2 Ibid., para. 30. 
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The other respondent, a municipal prosecutor stated: 
The ramifications of some of the condemnatory proposals [in the work-

ing paper] increase with every passing moment of writing, but possibly the 
principal one is of time. Assuming the worst, one can imagine a fairly insignificant matter, a dismissal, an application to the Court for costs 
necessitating an opportunity to prepare and make submissions in support. 
This might well involve allegations of negligence and/or bad faith requiring 
determination of these issues and to whom they should be attributed, fol-
lowed by a reference to a taxing officer as to amount. 

It would not conceivably take many of such instances to necessitate as 
much time, as the attendance to the ordinary business of the Court itself. 

From a good deal of experience it must be observed that the writer 
has experienced very few cases of hardship arising out of the present ab-
sence of "costs provisions," an absolute minimum of unwarranted, negligent 
or bad faith cases, and is aware of no ground swell of feeling in support of 
the need for such provisions. 

These reactions are hardly novel. There have been very few legal 
innovations making available new rights or remedies which have not been 
attacked on the basis that the proverbial "flood-gates of litigation" will be 
opened up to deluge the Courts. It seems safe to say that such gloomy 
predictions almost invariably turn out to be wrong. For this reason we regard 
with some skepticism suggestions that the Courts or its officers will be signifi-
cantly impeded in the discharge of their duties by the availability of costs. 
The other objections raised seem to reject the compensatory nature of costs. 
The suggestion is that just compensation should be sacrificed to administrative efficiency. 

The other end of the spectrum of opinion on this issue is the basic position 
taken by the British Columbia Civil Liberties Association: that the accused 
should be awarded his costs in every case, whether or not he is acquitted. 

We reject both extremes. There are, and will continue to be, cases where 
justice demands that the accused should not be required to bear his own costs. 
In such cases costs would be available. The suggestion of the B.C.C.L.A. is, 
in the final analysis, a call for a vastly expanded system of legal aid. While we ,  do not quarrel with the proposition that a well-administered, readily available 
scheme of legal aid in criminal matters is a desirable thing, we do not consider 
the awarding of costs to the accused in all cases to be an appropriate means of 
achieving this end. We have, therefore, concluded that, in principle, a person 
wrongly accused of an offence should not be required to bear the additional 
burden of the costs of his defence. 

It still remains to give some meaning to the expression "wrongly accused." 
Should it, for example, encompass all those who are acquitted? The following 
broad categories of cases illustrate the diversity of situations to be considered: 

Those cases where charges are brought through malice or an 
absence of reasonable investigation by either the police or 
prosecutor,8  and the accused demonstrates his innocence. 
Those cases where the police have acted reasonably in pro-
ceeding with criminal charges (assuming it is a police prosecu-
tion), but where the accused demonstrates his innocence. This 
category does not relate to technical defences or defences 
turning on the "reasonable doubt" test of innocence. It is 

is evident from the answers to questionnaires completed by practising criminal lawyers across 
Canada In a study carried on under the auspices of the Law Reform Commission of Canada that the 
absence of reasonable Investigation is the major reason for their support of awarding costs to the 
acquitted accused. A secondary function of awarding costs would be to reinforce proper police and prosecution practices. 
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mally be awarded to the innocent' would be the creation of two classes of 
innocence--innocence with costs and innocence without." 

Undoubtedly, to some, Mr. Sharp's point is not a disadvantage at all 
but a benefit as it would tend to inject a measure of realism into the crim-
inal law system. But clearly if that were the goal then rationally it should 
be accomplished directly by adopting, as in Scotland, the third verdict of 
"not proven" and not indirectly through a costs awards system. To others, 
more aware of the disadvantages involved in a third verdict, the point is, if 
not a real disadvantage, at least a real risk that cannot be completely 
guarded against by leaving the question of costs in the discretion of the 
courts. It may be conceded of course that other common law jurisdictions, 
including England, have costs awards systems that compensate acquitted 
accused who "should never have been charged at all," and do so without 
shrouding costs applications or costs awards in secrecy, and that this fact is, 
perhaps, some support for down-playing the concern that to adopt this 
direction will create two classes of innocence. As well those more agree-
able to this direction of costs awards would argue that to adopt Mr. Sharp's 
view would require costs to be awarded as of right to all acquitted accused 
and to all accused where charges have been abandoned. They would argue 
that while this may be the more academically sound position to adopt it 
would likely result in no costs awards system ever being established because 

in all likelihood it would indeed "'stick in one's (the public's) throat' 
to see a man acquitted on a technicality and then receive his costs" and 

since all costs awards would have to come from the public purse such 
a broad scheme would be too expensive. However in response to these 
arguments these points might be made. First, it is very risky to place much 
weight on what other jurisdictions have done particularly when an examina-
tion of them reveals that, despite the theory, it is a rare case indeed where 
an acquitted accused receives costs. Obviously if that is the case there is 
little need to be concerned about the risk of a third verdict. Second, it is 
indeed possible to provide for a wider system of costs to more persons than 
the few "truly innocent" who can demonstrate that innocence without advo-
cating an expensive system of costs for everyone. Third, the concern that it 
would "stick in one's throat" to see a man acquitted on a technicality and 
then receive his costs is quite unjustified and should not go unanswered. 
Quite apart from the value of the general verdict of not guilty to individuals 
who are acquitted, the concept of legal innocence that is accepted in that 
verdict has an independent value which is central to the over-all quality of 
criminal justice. The concern of our system is not to maintain the reputa-
tion of the technically innocent, but that of the system of justice itself. 
Those who would object to the payment of costs to acquitted persons whose 
factual innocence has not been proved would thereby appear to regard the 
rule relating to proof beyond a reasonable doubt and various "technical de-
fences" such as lack of corroboration, or involuntariness in the taking of a 
confession, as unfortunate obstacles to the proper administration of justice. 
But while the criminal law does place a number of evidentiary barriers in 
the path of the prosecution of a criminal charge, they are there as essential 
safeguards in order to keep the reach of the criminal law and those charged 
with its enforcement within reasonable limits. It follows therefore that 
while there may be some undeserving accused who are, to use the phrase-
ology of the New Zealand Report, "lucky to get off," society as a whole 
derives a substantial benefit by the maintenance of the rules that make such 
a disposition possible. It is on this basis that any intrusion on the value of 
the verdict of legal innocence should be resisted and upon which it may be 
concluded that "all the principles of British (and Canadian) justice dictate 
that a man should not be penalized, sometimes severely for defending him-
self successfully against a criminal charge in a court of law." 

A second and equally important problem with the first direction of the 
compensation rationale is that it is too limiting. To confine costs compen-
sation to the "truly innocent" to be determined in the exercise of discretion 
by the courts may limit cost awards, as in England, to very few persons. In 
England, while the principle behind the Costs in Criminal Cases Act 1952 is 
reasonably broad, in practice have only been awarded to innocent accused 
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persons in exceptional cases. Probably one reason for this limitation is an 
undue restriction by the Courts on their discretionary power. But it would 
seem that another reason is that it is one thing to find innocence based on a 
reasonable doubt but quite another to establish innocence, for example 
probable innocence, for purposes of costs. And while that difficulty may 
minimize the risk that a costs awards system in favour of "innocent" 
accused persons will create a third verdict—because some of those denied 
costs may indeed be innocent but unable to prove it—it will also result in a 
costs awards system of little or no benefit to the vast majority of persons 
who are charged in the criminal process. That is not to say that the first 
direction (or dimension) of the compensation rationale should be ignored 
as having no merit. On the contrary it has considerable force by the very 
fact that it is the basis of costs awards systems in other jurisdictions. But 
at the same time by reason of the risk of the third verdict that it raises and 
its somewhat limited application it is not, by itself, a substantial enough 
basis for a costs awards system. 

The second direction of the compensation rationale, that is in compen-
sating all accused persons for costs that should not have to be suffered, 
would seem to be more promising. Again, as earlier noted, a compelling 
argument can be made that no accused should, in addition to being charged 
with a crime and subject to the possibility of conviction, suffer the various 
economic losses that are incurred in defending that criminal allegation or 
in waiting for a plea of guilty to be entered. Of course in practical terms 
most accused cannot avoid incurring economic losses for the periods of time 
that may be spent either in gaol following an arrest or in court appearances. 
During these periods wage and other income losses occur in addition to the 
direct defence costs that are incurred. However the fact that such losses 
and costs are suffered is surely only a consequence of the criminal process 
not its object and an ideal system would be the one where they were not 
incurred at all. Thus in pursuing this direction of the compensation 
rationale one might even argue that every accused person, whether subse-
quently convicted or acquitted, should be compensated for all costs reason-
ably incurred from the commencement of criminal proceedings to their 
conclusion, that is, to the point of a verdict or other termination. And 
while the immediate response to such a proposal would likely be that it is 
both too idealistic and prohibitively expensive, it does underscore the point 
that a claim for costs compensation based on this direction of the compen-
sation rationale can be made equally by all accused persons and not just 
those who are "truly innocent." If the concern of a costs awards scheme is 
to achieve greater justice for those who are processed by the criminal law 
system that it would seem just as important, if not more so, to focus on the 
economic losses that are suffered by all accused persons, or at least all of 
those who are not convicted, as those who might be judged "truly innocent." 
The ultimate purpose even of the latter direction is not to single out certain 
acquitted accused as being particularly innocent and therefore worthy of 
special mention, but to compensate these persons for economic losses in-
curred as a result of a prosecution. But since such losses are unfortunately 
borne by all accused persons it would be more just to approach that ulti-
mate purpose directly. Thus while it would likely be prohibitively expensive 
to provide for costs awards to all accused persons it would be quite feasible 
to provide for costs to be awarded to those most in need of them. A further 
compromise might be made to limit such awards to acquitted or discharged 
accused persons, but again on the basis of need rather than on the basis of 
who is the most innocent. To demonstrate need it should also not be neces-
sary to show extreme poverty. Of course the poor would be covered by 
such a scheme if losses and expenses had been incurred. But, to refer again 
to the article of John M. Sharp, "the typical sufferer under the present law is 
the middle-upper income bracket defendant who just fails to qualify for 
legal aid and to whom the costs of a necessary defence represent a severe 
financial blow." While there might be some disagreement as to the cut-off 
level for compensation being either "middle-upper income bracket" or 
simply "middle income," and some difficulty in defining the criteria to be 
applied in determining need, the point is a sound one, that is that many 
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average persons, not just the poor should be compensated by a costs awards 
system. Thus instead of establishing a costs compensation scheme involving 
the courts in the exercise of discretion in favour of those acquitted accused 
who are "truly innocent," with the various problems thereby engendered, it 
would be much more worthwhile to provide for a tribunal or board to exer-
cise discretion on costs applications in favour of all acquitted or discharged 
accused persons who are most in need. The value in the general criminal 
verdict of "not guilty" would remain uncompromised and yet substantial 
justice would be achieved. 

In the context of the English Practice Direction of 1973 it has been argued that 
the discretion in the Court to award costs now undermines the role of the jury 
in the system of criminal justice: 8  

For many hundreds of years decisions of guilt or innocence have been 
taken solely by the jury; now, in sthrtling breach of principle, after the jury 
has returned its verdict of not guilty a second decision is to be taken by the 
judge, though a determination against the successful defendant should be 
made only when there are "positive reasons." This is an unfamiliar 
standard of proof, presumably somewhere between proof on balance of probabilities and proof beyond reasonable doubt. However the discretion 
is exercised it is certain that there will be more abnormal cases than there 
were "exceptional cases" and it is inevitable that the direction will introduce 
first- and second-class acquittals into England. 

The only conclusion possible is that the direction is indeed revolution-
ary. It asks judges to usurp the jury's function and apply a wholly original 
standard of proof in ill-defined circumstances so as to bring about a result 
previously unknown in English law. 

While we acknowledge that these arguments are persuasive, we are not 
prepared to go so far as to recommend that costs be payable in all cases to the 
accused who is acquitted of a Provincial offence. In our opinion the "third 
verdict" issue is much less critical in the context of Provincial offences than in 
the context of "true crimes." Most of these offences carry little moral stigma, 
even when conviction results. That attached to acquittal without costs is 
minimal. It is irrelevant, moreover, to speak of usurping the function of the 
jury when Provincial offences are invariably tried by a Judge alone. 

In the final analysis we do not believe that the principle of awarding costs 
to all acquitted accused would gain any widespread public acceptance. The 
study paper of the Law Reform Commission of Canada speaks of its "concern

,  ... to maintain the reputation ... of the system of justice itself."9  It is our 
view that the automatic award of costs to the acquitted accused in every case 
would quite possibly achieve the opposite result. An award of costs to the 
accused who is acquitted on an obvious technicality when the weight of 
evidence would otherwise support a conviction is more likely to bring the law 
into disrepute in the public eye than any theoretical violation of principle. - 

We have concluded that the appropriate model for a scheme of costs in 
relation to Provincial offences is one comparable to those in force in England 
and New Zealand: discretion with guidelines. Details are outlined in the 
following chapter. 

8 R. Thoresbyrn, Comment, (1973) 36 Mod. L. Rev. 643, 646. 9 Supra n. 5 at 8. 
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CHAPTER VII. THE COMMISSION'S CONCLUSIONS 

Legislative Distribution 
In our view it is desirable that there be a separate and distinct Act 

governing costs in criminal matters. Its scope should include all matters tried 
under the Summary Convictions Act, all appeals arising therefrom, and all 
applications for judicial review such as for writs of habeas corpus, certiorari, 
mandamus, and prohibition, and for declarations relating to matters arising 
out of Provincial offences. Those sections of the Summary Convictions Act 
which relate to costs should be repealed. 

Who Should Receive Costs? 
While we have concluded that costs should be available to the acquitted 

accused, this should not be the only situation in which costs should be awarded 
with respect to Provincial offences. Costs should also be available to the 
private prosecutor when he is protecting some interest of a public nature. 
Costs should not be awarded to public prosecutors carrying out their normal 
duties. 

We have rejected the suggestion advanced by the British Columbia Civil 
Liberties Association that costs be paid to all convicted accused as well as 
those who are acquitted, but we do think it desirable that provision be made 
for payment of costs to the convicted accused in "test case" situations or those 
involving a difficult question of law. 

A realistic award of costs should also be made to witnesses. 

Who Should Pay Costs? 
We foresee certain difficulties if legislation were to be enacted granting 

Courts the power to award costs only against informants, prosecutors, and 
defendants. The most obvious is based on the argument that to award costs 
against such persons will impede police officers and prosecutors in the fearless 
pursuit of their respective duties. In the absence of malice or negligence, 
however, an award to an accused who has been acquitted could be made from 
a fund established for this purpose by the Provincial Government. We have 
concluded that costs should be awarded to the accused rather than against the 
Crown. Costs should not be interpreted as a rebuke or punitive measure 
against the police and prosecutor, but as a means of compensating the accused 
for having to stand his trial. This is the situation which prevails in England, 
New Zealand, and New South Wales. 

We cannot, however, ignore the fact that costs may have a punitive and 
deterrent effect which may be desirable in some situations. In awarding costs 
against a party the law may be able to deter frivolous actions and punish 
parties who bring them. This is of particular significance in private prosecu-
tions, and may also be of importance in reinforcing proper investigative and 
prosecution techniques by agencies of the state. 

We have concluded that the Court should have some latitude in these 
matters. If the Court is satisfied that any person acted negligently or in bad 
faith in bringing, continuing, or conducting a prosecution, it should have the 
power to direct that the defendant's costs be paid by the Government depart-
ment, officer of the Crown, local authority, or public body on whose behalf 
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that person was acting, or if he was not so acting, by that person himself. If 
the accused has difficulty collecting such costs, he should be entitled to claim 
against the fund which could then be subrogated to his rights. 

D. Presumptions 

As we indicated in the previous chapter, we have concluded that a scheme 
for the award of costs to those accused of Provincial offences who are acquitted 
should embody the following principles: 

The entitlement to costs should be a matter of discretion for 
the trial Judge. 
That discretion should be exercised in accordance with specified 
guidelines. 

That is the basic position under the schemes in force in England and New 
Zealand. Those schemes do, however, diverge on the question of whether there 
should be any presumption for or against costs in any particular case. The New 
Zealand legislation specifically provides that "there shall be no presumption 
for or against the granting of costs in any case."1  In England, on the other 
hand, there has always been a presumption. Under the 1952 Act the pre-
sumption was against the granting of costs (notwithstanding the statement in 
the 1959 Practice Direction that there was no presumption), while under the 
1973 Practice Direction it is now in favour of costs.2  

While we reject the notion that there should be any presumption against 
the granting of costs, this leaves open the question whether the opposite pre-
sumption is desirable. In the working paper it was tentatively concluded that 
there should be no presumption.3  In that working paper it was also stated: 

In assessing the proposal made in this working paper, the render should 
bear in mind that the cases are few that lead to a clear cut conclusion of 
innocence. Most evidence is circumstantial and the Judge or jury must 
draw inferences about whether an accused did or did not commit a certain 
act and whether he did it knowingly or with a wrongful intention. These 
are matters for human judgment rather than scientific proof, and an accused 
who wins an acquittal on such judgment is entitled to have his acquittal 
taken at face value. . . [T]he variety of possible meanings of the term 
"not guilty" indicate that need for an open mind about the problem of reim-
bursing the costs of accused persons on acquittal and a flexibility about the 
appropriate solution. 

It has been urged on us that to say "an accused . . . is entitled to have his 
acquittal taken at face value . ." is inconsistent with the position that there 
should be no presumption. We cannot agree. The statement quoted above is, 
essentially, a statement of the Commission's expectations that a full and un-
fettered discretion with respect to costs, subject only to stated guidelines, 
would be exercised fairly and reasonably. 

We are not unaware that under the New Zealand scheme the Courts have.  displayed a reluctance to award costs to the acquitted accused,4  and recognize 
that a similar pattern could develop in British Columbia. We are not, how-
ever, at this stage, prepared to recommend that a presumption in favour of 
costs be introduced into a Provincial scheme simply to guard against the 
possibility that our Judges might exercise their discretion in a restrictive man-
ner. If experience under a scheme such as that which we recommend demon-
strates that our faith has been misplaced, the scheme can be altered. We have, 
therefore, concluded that there should be no presumption for or against costs 
in any case. 

   

NCLUSIONS 

rate and distinct Act 
elude all matters tried 
ng therefrom, and all 
,eas corpus, certiorari, 
ing to matters arising 
'nary Convictions Act 

ilable to the acquitted 
sts should be awarded 

be available to the 
t of a public nature. 
ying out their normal 

Titish Columbia Civil 
d accused as well as 
at provision be made 
e" situations or those 

     

     

      

nesses. 

be enacted granting 
its, prosecutors, and 
that to award costs 

cutors in the fearless 
lance or negligence, 
could be made from 
vernment. We have 
ther than against the 
ar punitive measure 
ensating the accused 
prevails in England, 

have a punitive and 
In awarding costs 

actions and punish 
in private prosecu- 

er investigative and 

le latitude in these 
z..gligently or in bad 
it should have the 

jovernment depart-
ly on whose behalf 

     

     

     

     

     

     

     

  

See Appendix C, s. 5 (3). 2  See Chapter V. a See Appendix A (m). 4  See n. 38 to Chapter V Jupra. 

   

      

    

35 

   

        



For conveniei 
may be summarize( 

The Commissi 
1. Those prov 

repealed. 
2. New legisla 

for Provincial offen 
3. In particulc 

to a party 
arisii 
on a 
dam, 
tions 
on a, 

4. For the pur, 
informants (other t 
Columbia, or its age 
Province of British ( 

5. The proposd 
and administered 13; 
costs awarded under 

6. The entitler, 
accused should be a 
matter, but that disc 
factors: 

Whet 
contb 
Whet 
suffic, 
in the 
Whet, 

might ht 
 

Whet, 
ducte, 
Whet) 
guilt, 

( f ) Whet) 
sidere 
Whet) 

mi  
b
t°i 
e
on

a
ss
w
a 

Where 
or pri 
corm 
cutor 

CHAPTER 
Discretion Guidelines 

We adopt, with minor modifications, the guidelines established under the 
New Zealand scheme which set out the factors to be considered in exercising 
the discretion to award costs.5  We do not, however, regard the New Zealand 
guidelines as being exhaustive, and further criteria seem desirable. 

We have recommended that when a private prosecution is determined the 
Court be given a discretion to award costs to the prosecutor personally and 
against him personally if he acts negligently or in bad faith. We feel that a 
relevant factor to be taken into account in such cases is whether the proceedings 
were privately commenced because a publicly appointed prosecutor refused to 
proceed. Where the accused is acquitted that refusal may, in some cases, be 
regarded as having put the complainant on notice that the charge was ill-
founded, and so an award of costs against him personally may be in order. 
Conversely, the private party who successfully prosecutes a charge may be 
more worthy of an award of costs if he had first, unsuccessfully, attempted to 
persuade the proper authorities to take proceedings than if he had proceded 
on his own in the first instance. 

We have also concluded that when a Court is considering the award of 
costs to a successful private prosecutor it should also look at the nature of the 
offence to determine if the prosecution is to enforce a "private right" or to 
protect some broader public interest. For example, section 23 of the Hair-
dresser's Acta prohibits the advertising of prices for hairdressing. Prosecutions 
for offences under that section are normally carried out privately by The 
Hairdresser's Association of British Columbia. It seems to us that such pro-
ceedings are more akin to enforcing internal discipline in a trade organization 
than protecting a broad public interest and it is doubtful if the public purse 
should bear their cost. 

The 1973 Practice Direction recognized that problems might arise when 
an accused is charged with more than one offence and is acquitted on one or 
more counts, The Practice Direction suggests that a positive reason for 
depriving the accused of costs might be: 

Where the defendant is acquitted on one charge but convicted on 
another. Here the Court should make whatever order seems just having 
regard to the relative importance of the two charges, and to the defendant's 
conduct generally. 

That criteria, in modified form, should form the basis of a further guideline. 

Amount and Scope of Costs 
While we would leave the entitlement to costs as a matter for the discretion 

of the Judge, we have concluded that calculation of the actual amount should 
be left to a taxing officer of the Court as in civil matters. Costs recoverable 
should include counsel fees, witnesses' expenses, travel and accommodation 
costs, other disbursements properly incurred, and compensation for loss of 
wages. 

Uniform practice in the matter of costs is desirable and, to that end, a 
tariff or schedule of costs should be developed, with provision for the award 
of costs on a higher scale where the complexity of the case warrants it. 

5 See Appendix C, s. 5 (2). 
6 R.S.B.C. 1960, c. 169. 
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CHAPTER VIII. SUMMARY OF RECOMMENDATIONS 

For convenience the Commission's conclusions and recommendations 
may be summarized as follows: 

The Commission recommends that: 
1. Those provisions of the Summary Convictions Act relating to costs be 

repealed. 
2. New legislation be enacted governing costs arising out of prosecutions 

for Provincial offences (hereafter  referred to as "the proposed Act"). 
3. In particular, the proposed Act should provide for the award of costs 

to a party 
arising from prosecutions under the Summary Convictions Act;.  
on applications for writs of habeas corpus, certiorari, man-
damus, and prohibition or actions for declarations and injunc-
tions relating to matters arising out of Provincial offences; 
on appeals arising out of (a) and (b). 

4. For the purposes of these recommendations the term "party" includes 
informants (other than the Crown in the right of the Province of British 
Columbia, or its agents), prosecutors (other than the Crown in the right of the 
Province of British Columbia and its agents), witnesses, and the accused. 

5. The proposed Act establish a Provincial fund, appropriated annually 
and administered by the Department of the Attorney-General out of which 
costs awarded under the proposed Act may be paid. 

6. The entitlement to an award of cost of the acquitted or successful 
accused should be a matter of discretion for the Court or Judge hearing the 
matter, but that discretion should be exercised having regard to the following 
factors: 

Whether the prosecution acted in good faith in bringing and 
continuing the proceedings: 
Whether, when the proceedings began, the prosecution had 
sufficient evidence to support the conviction of the defendant. 
in the absence of contrary evidence: 
Whether the prosecution took proper steps to investigate any 
matter coming into its hands tending to show that the defendant 
might not be guilty: 
Whether, generally, the investigation into the offence was con-
ducted in a reasonable and proper manner: 
Whether the evidence as a whole would support a finding of 
guilt, but the charge was dismissed on a technical point: 

(I) Whether the charge was dismissed because the tribunal con-
sidered the accused to be innocent in fact: 
Whether the conduct of the accused, in relation to the acts or 
omissions on which the charge was based and to the investiga-
tion and proceedings, was such that on acquittal costs should 
be awarded to him: 
Where the application for costs is made by a private informant 
or private prosecutor, whether the proceedings were privately 
commenced because of a refusal of tile Crown-appointed prose-
cutor to proceed: 
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(i) Where the application for costs is made by a private informant 
or private prosecutor, whether the nature of the offence was 
such that the proceedings were essentially to protect a pri-
vate right: 

(i) Where the accused is acquitted on one or more charges but is 
convicted on another or others, the relative importance of the 
charges involved. 

7. Costs awarded to a party be payable out of the fund, except where the 
Court is satisfied that any person acted negligently or in bad faith in bringing, 
continuing, or conducting a prosecution, in which case it should have the power 
to direct that the costs of the accused be paid by the Government department, 
officer of the Crown, local authority, or public body on whose behalf that 
person was acting, or, if he was not so acting, by that person himself. 

8. Any award of costs, except those payable out of the fund, should be 
recoverable as a civil debt, but the Court should also be empowered to award 
the accused his costs from the fund, subrogating the fund to his rights against 
the person or department liable. 

9. Where an action, appeal, or application is stayed, withdrawn, or 
abandoned by the prosecutor, costs be available to the accused on the same 
basis as if the proceedings had resulted in an acquittal. 

10. The calculation of the amount of costs awarded should be by a taxing 
officer of the Court in accordance with a prescribed schedule of costs which 
includes 

counsel fees; 
witness fees; 
travel and accommodation costs; 
compensation for loss of wages; and 
other disbursements reasonably incurred. 

11. Provisions should be made for a higher scale of costs in complex 
cases. 

12. Before an award of costs is made a Court should permit any party 
affected to make submissions. 
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DISSENT OF PETER FRASER 
I dissent from the recommendations of the majority Report. I believe 

the scheme proposed in the Report to be an awkward one which would bring 
little actual benefit to persons who are acquitted of Provincial offences. 

The most important shortcoming of the scheme is that the terms of 
eligibility will tend (in practice if not in theory) to exclude all but a handful 
of the potential recipients. The proposal is that a person (a) who is acquitted 
and (b) whose trial satisfies certain criteria may, but not necessarily will, be 
reimbursed for part but not all of the legal fees he or she has been called upon 
to pay. Presumably it is restricted to cases where no scheme of legal aid has 
assisted the accused. 

I see no reason why the experience in British Columbia under this scheme 
would differ from the experience of New Zealand and New South Wales,' 
where the actual expenditure of money is negligible. The paucity of successful 
applications for costs in these two jurisdictions suggests that the entire scheme 
is unnecessary or that, if necessary, unworkable. 

The awkwardness of the scheme lies in the fact that it calls for a judicial 
inquiry into costs which could easily be lengthier and more complex than the 
trial itself, putting both the accused and the state to an effort hardly justified 
by the stakes. 

I am dubious about the proposition that, as part of the inquiry, the Court 
will scrutinize the behaviour and motives of the prosecution 2  and the conduct 
of the police.3  It may be that both Crown counsel and the police need their 
actions reviewed from time to time, but I question whether this is the context 
in which review should take place. I do not think the Judges of the Provincial 
Court will be happy if they are obliged to examine prosecution and police files; 
and it does seem to rim counter to the efforts which have been made in British 
Columbia over the last several years to emphasize the separation of the 
judicial from the police and prosecutorial functions. Finally, I doubt that a 
system of judicial review, through costs, would have the effect of "reinforcing 
proper investigative and prosecution techniques," as the Report suggests.4 , 

I am concerned, too, that the scheme would create a middle ground 
between guilt and innocence. The principle that one is innocent until proven 
guilty is not so sacrosant as to be beyond question, but dilution of the 
principle is not something that should be undertaken lightly. On this question, 
I am in general agreement with the extract from the Law Reform Commission 
of Canada Study Paper reproduced in the majority Report.3  

Is it sufficiently straightforward to distinguish the person who is "innocent 
in fact"6  from the person who is acquitted on a "technicality"7  or because of 
"reasonable doubt?"8  Identifying what is and what is not a technicality is 
not an exercise I wish to embark upon here. Opinions differ: what some may 
regard as a technicality would be considered by others to be an absence of 
reliable information or a legitimate legal deficiency in the charge, such as 
charging an offence unknown to the law. 

1  Majority Report, Appendix E. 
2 Majority Report, Recommendation 6, subparagraphs a, b, and C. 
3  Majority Report, Recommendation 6, subparagraph d. 
4  At 34. 5  At 30-33. 
6 Majority Report, Recommendation 6, subparagraph f. 
7 Majority Report 30. 8  Majority Report 30. 

39 



Even if there were a consensus as to the meaning of "technicality," the 
majority Report errs in the apparent assumption that a person who is acquitted 
on a "technicality" is probably guilty of the offence charged. That is not a 
reliable indicator of guilt. Even where a defence is based on evidence tending 
to show innocence, it is standard practice for defence counsel to seek an 
acquittal on a "technicality." 

The majority Report also seems to assume that the accused person is 
probably guilty where acquittal is based upon reasonable doubt. But "reason-
able doubt," both in law and in the daily experience of Judges, connotes a 
real and tangible apprehension that the accused person is innocent, despite 
the best efforts of the whole apparatus of the state to demonstrate otherwise. 

Two justifications are offered by the majority Report for this truncated 
system of costs. 

The first is that most Provincial offences carry "little moral stigma even 
when conviction results."9  The number of Provincial offences is very large 
and some of them proscribe behaviour to which many people would attach 
moral stigma. There are, for example, laws in this Province concerning the 
employment of child labour,19  practising medicine without a licence,Il 
questionable practices in selling stock to the public,' 2  and protection of the 
environment.13  

In addition, the "moral stigma" argument avoids the fact that people 
defend themselves for practical reasons, of which stigma is unlikely to be the 
most important. Besides the punishment imposed by the Court, conviction 
often carries with it a significant indirect punishment, e.g., suspension or 
revocation of a licence or payment of increased insurance premiums. 

The second justification offered in the majority Report is that payment 
of legal fees to persons who are "guilty" but acquitted would be unacceptable 
to the public." This is, in my opinion, disproved by the absence of public 
criticism of the legal aid scheme presently in effect in British Columbia. 

Finally, how does the scheme of the majority Report fit into the context 
of a system in which legal aid already exists? The principles of the majority 
Report scheme are certainly different from those of legal aid. Legal aid is 
offered to persons charged with both Federal and Provincial offences, without 
regard to guilt or innocence but with regard for the financial situation of the 
accused person. Legal aid, moreover, pays the full amount of the legal fees, 
whereas the majority Report appears to contemplate part payment only.'5 

The legal aid concept and the majority Report concept cannot co-exist 
comfortably. The legal aid approach, which avoids difficult and sensitive 
determinations of guilt, and innocence and which appears administratively 
more efficient, is the one I prefer. If British Columbians are now being called 
upon to pay legal fees when it is not fair that they should do so, I believe that 
the solution lies in expansion of legal aid. 

PETER FRASER 
Commissioner 

9  Majority Report 33. 
so Control of Employment of Children Act, R.S.B.C. 1960, c. 75. 
11 Medical Act, R.S.B.C. 1960, c. 239, s. 71. 
12 Securities Act, S.B.C. 1967, c. 45, s. 134. 
13  Pollution Control Act, S.B.C. 1967, c. 34, s. 20a. 
14  Majority Report 33. 
15  In the Report, Appendix E, reference is made to an average payment of $200 which, by current 
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APPENDICES 

A. Proposal in Working Paper 

It is proposed that separate legislation be enacted by the British Columbia Legislature 
encompassing the whole matter of costs in judicial proceedings concerned with Provincial 
offences. Such legislation should be binding on the Crown and include provisions 
encompassing: 

(a) The award of costs at the judicial hearing of any Provincial offence matter 
to either party (parties) to the proceedings. The term "party" for the 
purpose of costs should include the informant(s) (other than the Crown in 
the right of the Province of British Columbia, or its agents), the prose-
cutor(s) (other than the Crown in the right of the Province of British 
Columbia and its agents), and the defendant(s). 

(b) Eligibility for costs should be determined by the trial or hearing Court. 
The calculation of quantum should be left to a taxing officer of the Court 
in the same way as in civil matters. 

(c) The costs should be confined to those properly [reasonably] incurred by the 
party or parties concerned and include counsel fees. 

(d) Although the nature of the costs to be awarded should be left in the discre-
tion of the trial or hearing Court, provision should be made for a uniform 
schedule of costs to be laid down by regulation if considered desirable. 
These should include 

counsel fees; 
witnesses' expenses; 
loss of wages, etc.; and 
travel and accommodation costs. 

Provision should also be made for the award of costs in excess of any 
scheduled scale if higher costs are desirable, e.g., established complexity of 
the case. 

(e) Although the Court should have a discretion in the matter of an award of 
costs, a provision should be enacted detailing factors that should be taken 
into account in exercising that discretion. This may be of assistance in 
ensuring uniformity of judicial practice. These factors would include 

whether the prosecution acted in good faith in bringing and con-
tinuing the proceedings; 

whether, when the proceeding began, the prosecution had suffi-
cient evidence to support the conviction of the defendant in the absence of 
contrary evidence; 

whether the prosecution took proper steps to investigate any 
matter coming into its hands tending to show the defendant might not 
be guilty; 

whether, generally, the investigation into the offence was con-
ducted in a reasonable and proper manner; 

whether the evidence as a whole would support a finding of guilt 
but the charge was dismissed on a technical point; 

whether the charge was dismissed because the tribunal consid-
ered the accused to be innocent in fact; 

whether the conduct of the accused, in relation to the acts or 
omissions on which the charge was based and to the investigation and pro-
ceedings, was such that on acquittal costs should be awarded to him (this 
means that it would be significant if the defendant refused to assist the 
investigation or hindered it by his silence or otherwise); and 

where the application for costs is made by a private informant 
or private prosecutor, whether the proceedings were privately commenced 
because of a refusal of the Crown-appointed prosecutor to proceed. 

(/) The same principles that apply to the trial situation should apply to an 
appeal by way of trial de novo and include not merely those cases where an 
appeal is heard and determined but also where it is abandoned or dismissed 
for want of prosecution. 

(g) Again, appeals to the Supreme Court and Court of Appeal should give rise 
to the possibility of any "party" obtaining reasonable costs. 
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Provision should be made at both the trial (including preliminary hearings) 
and appeal levels for the possibility of an award of costs to the defendant 
who list the case where the trial is in the nature of a test case or the appeal 
involves a matter which gives rise to a difficult or important point of law. 
The costs should be awarded from a Provincial fund, appropriated annually 
and administered by the Department of the Attorney-General. 
Recovery of costs against a private prosecutor should be by way of a sum-
mary judgment enforceable as a civil debt. 
No provision should be enacted prohibiting publication by the media of the 
decision of the Court regarding the award of costs in Provincial offence 
matters. The need to ensure that an acquitted person who was refused 
costs would not bear the public stigma of being considered not truly "inno-
cent" is not as clear in the area of Provincial offences as it is with "true 
crimes." 

(I) It is recommended that the scale relating to fees and allowances that may 
be allowed to witnesses, interpreters, and peace officers, contained in the 
schedule to the Summary Convictions Act, be revised so as to realistically 
reflect the real costs incurred by these groups. 
There should be no presumption in favour of either party to the proceed-
ings, no matter what the result of the trial or appeal. 
Before an award of costs is made a Court should permit any party affected 
to make submissions. 
A provision should be enacted so that if the Court is satisfied that any 
person acted negligently or in bad faith in bringing, continuing, or conduct-
ing a prosecution, it should have the power to direct that the defendant's 
costs be paid by the Government department, officer of the Crown, local 
authority, or public body on whose behalf that person was acting, or if he 
was not so acting by that person personally. This award should be recover-
able as a debt. This should also enable the Court to award the defendant 
his costs from the Provincial fund, subrogating the fund to his rights against 
the person or department liable. 
Provision for costs should extend to applications for writs of habeas corpus, 
certiorari, mandamus, and prohibition relating to matters arising out of 
Provincial offences. 
If costs are to be awarded to a successful defendant, the award should be 
made to that party against the specially created fund. Only in the event of 
the case falling within the purview of paragraph (o), above, should costs 
be framed in a condemnatory way by the Court against the informant or 
prosecutor. 

B. Costs in Crin- 
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magistrates' 
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B. Costs in Criminal Cases Act, 1973 (United Kingdom) 

1973 CHAPTER 14 
An Act to consolidate certain enactments relating to costs in 

criminal cases. [18th April 1973] 

BE IT ENACTED by the Queen's most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, 

in this present Parliament assembled, and by the authority of the same, as 
follows:— 

Awards by magistrates' courts 

1.—(1) A magistrates' court dealing summarily with an indictable of-
fence, or inquiring into any offence as examining justices, may, subject to 
the provisions of this section, order the payment out of central funds of 
the costs of the prosecution. 

A magistrates' court dealing summarily with an indictable offence 
and dismissing the information, or inquiring into any offence as examining 
justices and determining not to commit the accused for trial, may, subject 
to the provisions of this section, order the payment out of central funds of 
the costs of the defence. 

The costs payable out of central funds under the preceding provi-
sions of this section shall be such sums as appear to the court reasonably 
sufficient to compensate the prosecutor, or as the case may be the accused, 
for the expenses properly incurred by him in carrying on the prosecution or 
the defence, and to compensate any witness for the prosecution, or as the 
case may be for the defence, for the expense, trouble or loss of time properly 
incurred in or incidental to his attendance. 

Notwithstanding that the court makes no order under subsection (2) 
above for the payment out of central funds of the costs of the defence, it 
may order the payment out of those funds of such sums as appear to the 
court reasonably sufficient to compensate any witness for the defence for 
the expense, trouble or loss of time properly incurred in or incidental to his 
attendance. 

References in subsections (3) and (4) above to a witness include 
any person who is a witness to character only and in respect of whom the 
court certifies that the interests of justice required his attendance, but no 
sums shall be payable in pursuance of an order made under this section 
to or in respect of any witness who is a witness to character only and in 
respect of whom no such certificate is given. 

The amount of costs ordered to be paid under this section shall be 
ascertained as soon as practicable by the proper officer of the court. 

In this section the expression "witness" means a person properly 
attending to give evidence, whether or not he gives evidence; and a person 
who, at the instance of the court, is called or properly attends to give evi-
dence may be made the subject of an order under subsection (4) above 
whether or not he is a witness for the defence. 

2.—(1) On the summary trial of an information a magistrates' court 
shall, on dismissal of the information, have power to make such order as 
to costs to be paid by the prosecutor to the accused as it thinks just and 
reasonable. 

(2) On the summary trial of an information a magistrates' court shall, 
on conviction, have power to make such order as to costs to be paid by 
the accused to the prosecutor as it thinks just and reasonable, but— 

where under the conviction the court orders payment of any sum 
as a fine, penalty, forfeiture or compensation, and the sum so 
ordered to be paid does not exceed 25p, the court shall not order 
the accused to pay any costs under this subsection unless in any 
particular case it thinks fit to do so; 
where the accused is under seventeen years old, the amount of 
the costs ordered to be paid by the accused himself under this 
subsection shall not exceed the amount of any fine ordered to be 
so paid. 
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A court shall specify in the order of dismissal, or as the case may 
be the conviction, the amount of any costs that it orders to be paid under 
subsection (I) or (2) above. 

Where examining justices determine not to commit the accused for 
trial on the ground that the evidence is not sufficient to put him upon his 
trial, and are of opinion that the charge was not made in good faith, they 
may order the prosecutor to pay the whole or any part of the costs in-
curred in or about the defence. 

If the amount ordered to be paid under subsection (4) above exceeds 
£25, the prosecutor may appeal to the Crown Court; and no proceedings 
shall be taken upon the order until the time allowed for giving notice of 
appeal has elapsed, or, if within that time notice of appeal is given, until 
the appeal is determined or ceases to be prosecuted. 
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Awards by Crown Court 
3.—(l) Subject to the provisions of this section, where a person is 

prosecuted or tried on indictment before the Crown Court, the court may— 
order the payment out of central funds of the costs of the prose-
cution; 
if the accused is acquitted, order the payment out of central funds 
of the costs of the defence. 

(2) Subject to the provisions of this section, where an appeal is brought 
to the Crown Court against a conviction by a magistrates' court of an in-
dictable offence, or against the sentence imposed on such a conviction, the 
court may— 

order the payment out of central funds of the costs of the prose-
cution; 
if the appeal is against a conviction, and the conviction is set 
aside in consequence of the decision on the appeal, order the pay-
ment out of central funds of the costs of the defence. 

(3) The costs payable out of central funds under the preceding pro-
visions of this section shall be such sums as appears to the Crown Court 
reasonably sufficient— 

to compensate the prosecutor, or as the case may be the accused, 
for the expenses properly incurred by him in carrying on the pro-
ceedings, and 
to compensate any witness for the prosecution, or as the case may 
be for the defence, for the expense, trouble or loss of time properly 
incurred in or incidental to his attendance. 

(4) Notwithstanding that the court makes no order under this section as 
respects the costs of the defence, it may order the payment out of central 
funds of such sums as appear to the court reasonably sufficient to compen-
sate any witness for the defence for the expense, trouble or loss of time 
properly incurred in or incidental to his attendance. 

(5) References in subsections (3) and (4) above to a witness include any 
person who is a witness to character only and in respect of whom the court 
certifies that the interests of justice required his attendance, but no sums 
shall be payable in pursuance of an order made under this section to or in 
respect of any witness who is a witness to character only and in respect of 
whom no such certificate is given. 

(6) The amount of costs ordered to be paid under this section shall be 
ascertained as soon as practicable by the appropriate officer of the Crown 
Court. 

(7) In subsection (2) above, "sentence" includes any order made by a 
court when dealing with an offender, including a hospital order under Part 
V of the Mental Health Act 1959 and a recommendation for deportation. 

(8) In this section the expression "witness" means a person properly 
attending to give evidence, whether or not he gives evidence; and a person 
who, at the instance of the court, is called or properly attends to give evi-
dence may be made the subject of an order under subsection (4) above 
whether or not he is a witness for the defence. 

(9) The costs of carrying on the defence that may be awarded to any 
person under this section may include the costs of carrying on the defence 
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before the examining justices who committed.  him for trial, or as the case 
may be before the magistrates' court who convicted him. 

4.—(1) Where a person is prosecuted or tried on indictment before the 
Crown Court, the court may— 

if the accused is convicted, order him to pay the whole or any 
part of the costs incurred in or about the prosecution and con-
viction, including any proceedings before the examining justices; 
if the accused is acquitted, order the prosecutor to pay the whole 
or any part of the costs incurred in or about the defence including 
any proceedings before the examining justices. 

(2) The amount of costs ordered to be paid under this section shall 
(except where it is a specific amount ordered to be so paid) be ascertained 
as soon as practicable by the appropriate officer of the Crown Court. 

A wards by, and on appeals from, Divisional Court 
5.—(1) A Divisional Court of the Queen's Bench Division may order 

the payment out of central funds of the costs of any party to proceedings 
before the Divisional Court in a criminal cause or matter. 

The costs payable out of central funds under subsection (1) above 
shall be such sums as appear to the Divisional Court reasonably sufficient 
to compensate the party concerned for any expenses properly incurred by 
him in the proceedings or in any court below. 

The amount of costs ordered to be paid under this section shall be 
ascertained by the master of the Crown Office. 

6.--(1) The House of Lords on determining an appeal from a decision 
of a Divisional Court of the Queen's Bench Division in a criminal cause or 
matter may order the payment out of central funds of the costs of the 
accused or the prosecutor. 

The costs payable out of central funds under subsection (1) above 
shall be such sums as appear to the House of Lords reasonably sufficient 
to compensate the party concerned for any expenses properly incurred by 
him in the appeal to the House (including any application for leave to 
appeal) or in any court below. 

The amount of costs ordered to be paid under this section shall (ex-
cept where it is a specific amount ordered to be paid towards a person's 
expenses as a whole) be ascertained by such officer or officers, and in such 
manner, as may be prescribed by order of the House of Lords. 

Awards by, and on appeals from, Court of Appeal 
7 . —(1) When the Court of Appeal allow an appeal under Part I of the 

Criminal Appeal Act 1968 against— 
conviction, or 
a verdict of not guilty by reason of insanity, or 
a finding under section 4 of the Criminal Procedure (Insanity) Act 
1964 that the appellant is under disability, 

the court may order the payment out of central funds of the costs of the 
appellant. 

On determining an appeal or application for leave to appeal under 
Part I of the Criminal Appeal Act 1968, the Court of Appeal may order 
the payment out of central funds of the costs of the prosecutor. 

The costs payable out of central funds under subsection (1) or (2) 
above shall be such sums as appear to the Court of Appeal reasonably 
sufficient to compensate the party concerned for any expenses properly in-
curred by him in the appeal or application (including any proceedings pre-
liminary or incidental thereto) or in any court below. 

The amount of costs ordered to be paid under this section shall 
(except where it is a specific amount ordered to be paid towards a person's 
expenses as a whole) be ascertained as soon as practicable by the registrar 
of criminal appeals. 
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Other awards 8.—(1) The Court of Appeal may order the payment out of central by Coun of 
Appeal out of funds of such sums as appear to the court reasonably sufficient to compen-
central funds, sate a person properly attending to give evidence on an appeal under Part 
1968 c. 19. I of the Criminal Appeal Act 1968, or any proceedings preliminary or in- 

cidental thereto, whether or not he gives evidence, for the expense, trouble 
or loss of time properly incurred in or incidental to his attendance. 

Where an appellant who is not in custody appears before the Court 
of Appeal, either on the hearing of his appeal under Part I of the Criminal 
Appeal Act 1968 or in any proceedings preliminary or incidental thereto, the 
court may direct that there be paid to him out of central funds the expenses 
of his appearance. 

Any amount ordered to be paid under this section shall be ascertained 
as soon as practicable by the registrar of criminal appeals. 

Awards by 9—(1) When the Court of Appeal dismiss an appeal or application for Court of 
Appeal leave to appeal under Part I of the Crinimal Appeal Act 1968, the court 
against may order the appellant to pay to such person as may be named in the order accused. 

the whole or any part of the costs of the appeal or application. 
Costs ordered to be paid under this section may include the cost of 

any transcript of a record of proceedings made in accordance with rules 
of court made for the purposes of section 32 of the Criminal Appeal Act 
1968. 

The amount of costs ordered to be paid under this section shall 
(except where it is a specific amount ordered to be paid towards the costs 
of an appeal or application as a whole) be ascertained as soon as practicable 
by the registrar of criminal appeals. 
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Awards out of 10.—(I) The Court of Appeal on dismissing an application for leave to central funds on appeals appeal to the House of Lords under Part II of the Criminal Appeal Act 
from Court 1968, and that House on determining an appeal or application for leave of Appeal. 

to appeal under the said Part II, may order the payment out of central funds 
of the costs of the accused or the prosecutor. 

(2) The costs payable out of central funds subsection (1) above shall 
be such sums as appear to the Court of Appeal of the House of Lords (as 
the case may be) reasonably sufficient to compensate the party concerned for 
any expenses properly incurred by him in the case being— 

where the order is made (whether by the Court of Appeal or by 
the House of Lords) on the dismissal of an application for leave 
to appeal, any expenses of the application, and 
where the order is made by the House of Lords on the determina-
tion of an appeal, any expenses of the appeal (including any ap-
plication for leave to appeal) or incurred in any court below. 

(3) The amount of costs ordered to be paid under this section shall (ex-
cept where it is a specific amount ordered to be paid towards a person's 
expenses as a whole) be ascertained as soon as practicable— 

where the order is made by the Court of Appeal, by the registrar 
of criminal appeals; and 
where it is made by the House of Lords, by such officer or officers, 
and in such manner, as may be prescribed by order of the House. 
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(2) The amount of costs ordered to be paid under this section shall (ex- 
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cept where it is a specific amount ordered to be paid towards the costs of 
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of criminal appeals; 
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or officers, and in such manner, as may be prescribed by order of 
the House. 
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Miscellaneous and general 

12.—(1) Where an information charging an indictable offence is laid 
before a justice of the peace for any area but the information is not pro-
ceeded with (either by summary trial or by an inquiry by examining jus-
tices) a magistrate's court for that area may order the payment out of cen-
tral funds of— 

the costs properly incurred in preparing a defence to the offence 
charged, and 
such sums as appear to the court reasonably sufficient to compen-
sate any person attending to give evidence as a witness for the 
defence for the expense, trouble or loss of time properly incurred 
in or incidental to his attendance. 

The amount of costs ordered to be paid under subsection (1) above 
shall be ascertained as soon as practicable by the proper officer of the court. 

Where an information is laid before a justice of the peace for any 
area but the information is not proceeded with (either by summary trial or 
by an inquiry by examining magistrates), a magistrates' court for that area 
may make such order as to costs to be paid by the prosecutor to the accused 
as it thinks just and reasonable. 

An order under subsection (3) above shall specify the amount of 
the costs ordered to be paid. 

Where a person committed for trial is not ultimately tried, the Crown 
Court shall have the same power to order payment of costs under this Act 
as if the accused had been tried and acquitted. 

13.—(1) In this Act and in any other enactment providing for payment 
of costs out of central funds "central funds" means money provided by 
Parliament. 

(2) The Secretary of State shall, out of money so provided, pay to the 
persons charged with the duty of making the payments concerned all sums 
required to meet payments ordered to be made out of central funds under 
this Act or any other such enactment as is referred to in subsection (1) 
above. 

14.—(1) As soon as there has been ascertained the amount due to any 
person as costs ordered (under this or any other Act) by the Crown Court 
to be paid out of central funds, the appropriate officer of the Crown Court 
shall pay the amount so ascertained to that person, or to any person appear-
ing to him to be acting on behalf of that person. 

(2) As soon as there has been ascertained the amount due to any per-
son as costs ordered (under this or any other Act) to be paid out of central 
funds by a Divisional Court, by the Court of Appeal or by the House of 
Lords,— 

the master of the Crown Office, in the case of a Divisional Court, 
and 
the registrar of criminal appeals, in the case of the Court of Ap-
peal or the House of Lords, 

shall pay the amount so ascertained to that person, or to any person ap-
pearing to him to be acting on behalf of that person. 

15.—(I) As soon as there has been ascertained the amount due to any 
person as costs ordered to be paid out of central funds by a magistrates' 
court— 

dealing summarily with an indictable offence, or 
inquiring into an offence as examining justices and determining 
not to commit the accused for trial, or 
where an information is not proceeded with, as mentioned in sec-
tion 12(1) above, 

the justices' clerk shall pay to that person the amount so ascertained. 
(2) As soon as there has been ascertained the amount due to any person 

as costs ordered to be paid out of central funds by a magistrates' court other-
wise than as mentioned in subsection (1) above, the justices' clerk shall—

(a) so far as the amount is due for travelling or personal expenses in 
respect of that person's attendance, pay to him the amount due 
forthwith, and 
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This Act shall apply to— 
(a) proceedings for dealing with an offender under section 6, 8 or 9 

of the Criminal Justice Act 1948 (probation orders and orders 
for conditional discharge), 

1967 C. 80. (b) proceedings under section 40(1) of the Criminal Justice Act 1967 
for dealing with an offender in respect of a suspended sentence, 
and 

1972 C. 71. (c) proceedings under section 13, 17 or 18 of the Criminal Justice 
Act 1972 (suspended sentence supervision orders and community 
service orders), 

as if the offender had been tried in those proceedings for the offence for 
which the order was made or the sentence passed. 

The provisions of this Act, except those relating to costs as between 
parties, shall apply with all necessary modifications to proceedings in which 
it is alleged that an offender required on conviction of an indictable offence 
to enter into a recognizance to keep the peace or be of good behaviour has 
failed to comply with a condition of that recognizance, as if that failure were 
an indictable offence. 

19.—(1) Except as provided by sections 7 to 9 of this Act, no costs 
shall be allowed on the hearing or determination of an appeal to the Court 
of Appeal under Part I of the Criminal Appeal Act 1968 or of any proceed-
ings preliminary or incidental to such an appeal. 

Except as provided by sections 10 and 11 of this Act, no costs shall 
be allowed on the hearing or determination of an appeal to the House of 
Lords under Part II of the Criminal Appeal Act 1968 or of any proceedings 
preliminary or incidental to such an appeal. 

Nothing in this Act shall affect the provision in any enactment for 
the payment of the costs of the prosecution or defence of any offence out 
of any assets, money or fund other than central funds, or by any person 
other than the prosecutor or defendant. 

rillerPrelalicn• 20.—(1) In this Act, except so far as the context otherwise requires, 
"magistrates' court" means a court of summary jurisdiction or examining 
justices and includes a single examining justice. 

(2) References in this Act to costs paid or ordered to be paid out of 
central funds under this Act shall be construed as including references to 
any sums so paid or ordered to be paid as compensation to or expenses of 
a witness or other person or as counsel's or solicitor's fees. 

(3) In this Act "indictable offence" means an offence— 
which if committed by an adult is punishable only on conviction 
on indictment, or is punishable only on such conviction unless the 
accused consents to summary trial, or 
which by virtue of any enactment is punishable either on sum-
mary conviction or on conviction on indictment and which a magis-
trates' court has begun, in accordance with section 18(1) of the 

1952 C. 55. Magistrates' Courts Act 1952, to inquire into as if it were punish- 
able on conviction on indictment only. 

(4) Subject to rules of court made under section 1(5) of the Criminal 
1966 C. 31. Appeal Act 1966 (distribution of business of Court of Appeal between civil 

and criminal divisions), all jurisdiction of the Court of Appeal under this 
Act shall be exercised by the criminal division of the Court; and references 
in this Act to the Court of Appeal shall be construed accordingly as refer-
ences to that division of the Court. 

21.—(1) Schedule 1 to this Act (which makes consequential amend-
ments of enactments not consolidated) shall have effect. 

The enactments specified in Schedule 2 to this Act are repealed to the 
extent specified in the third column of that Schedule. 

In so far as any order, regulation or certificate made or issued, or 
having effect as if made or issued, under an enactment repealed by this Act, 
or any other thing done or having effect as if done under such an enact- 

49 

' 
tch expenses, send a certifii-
,urt, in accordance with ar-
or. 
Court under subsection (2) 
urt shall pay to the person 
on appearing to him to be 
!riffled or any less amount 
een allowed under this Act. 
urt shall, when practicable, 
ler this section in any order 

of costs by the accused or 
costs out of central funds, 
orders, shall be primarily 

'1 give notice to the Secre-
osts by the accused or the 

ily payable out of central 
) and have been paid out 
itled to be reimbursed out 
for the payment of those 
cement of any such other 
utor. 

Dry instrument make regu-
and in particular may by 

Is payable out of central 
s under which such costs 

.urt making a payment to 
to give evidence is to be 

ices under this Act, and 
.s are sent under this Act 

o be paid out of central 

ects costs payable out of 
ither costs payable under 
on on taxation, or ascer-
a Taxing Master of the 

3 committed by a magis-

rstal training under sec-

indictable offence under 

order with an order re-
the Mental Health Act 

own Court. 
by a magistrates' court 
324 as if he were corn-
committing court were 

n Court under the Vag-
e a trial on indictment 
Deal was brought were 

General 
provisions 
as to costs. 
1968 C. 19. 

Consequential 
amendments, 
repeals and 
transitional 
provisions. 



1889 c. 63. 
Short title. 
commence-
ment and 
extent. 

ment, could have been made, issued or done under a corresponding pro-
vision of this Act, or any other thing done or having effect as if done under 
such an enactment, could have been made, issued or done under a correspond-
ing provision of this Act, it shall not be invalidated by the repeal but shall 
have effect as if made, issued or done under that corresponding provision. 

Where any Act or document refers, or has effect as if it referred, to 
an enactment repealed by this Act, the reference shall, except where the 
context otherwise requires, be construced as, or as including, a reference to 
the corresponding provision of this Act. 

Nothing in the preceding provisions of this section or in Schedule 1 
to this Act shall be taken as prejudicing the operation of section 38 of the 
Interpretation Act 1889 (which relates to the effect of repeals). 

22.—(1) This Act may be cited as the Costs in Criminal Cases Act 1973. 
This Act shall come into force on the expiration of the period of 

three months beginning with the day of which it is passed. 
This Act shall not extend to Scotland or Northern Ireland. 

Sch. I 
1971 C. 23. 

Section 21(2). 

7. In 
costs)— 

 

 

    

SCHEDULES 

SCHEDULE 1 Chap 

CONSEQUENTIAL AMENDMENTS 
1952 c. 55. 1. In section 26(5) of the Magistrates' Courts Act 1952 (medical re-

ports), for the words "The Costs in Criminal Cases Act 1952" there shall 
be substituted the words "The Costs in Criminal Cases Act 1973" and for the 
words "section five" there shall be substituted the words "section 1". 

1957 c. 27. 2. In section 74(1) of the Solicitors Act 1957 (savings), for the words 
"the Costs in Criminal Cases Act 1952" there shall be substituted the words 
"the Costs in Criminal Cases Act 1973". 

1965 C. 45. 3. In paragraph 4 of the Schedule to the Backing of Warrants (Republic 
of Ireland) Act 1965 (powers as to costs and legal aid), for the words from 
"section 5" to "local funds)" there shall be substituted the words "section 
1 of the Costs in Criminal Cases Act 1973 (award of costs by examining 
justices out of central funds)". 

1967 C. 80. 4. In section 32(2) of the Criminal Justice Act 1967 (medical reports), 
after the words "Court-Martial Appeal Court)" there shall be inserted the 
words "and sections 1, 3 and 8(1) of the Costs in Criminal Cases Act 1973 
(payment of costs out of central funds)"; and for the words "section 5" 
there shall be substituted the words "section 1". 

1968 C. 19. 5. In the Criminal Appeal Act 1968— 
in section 31 (powers of Court of Appeal under Part 1 exercisable 
by single judge), in subsection (1), after the word "below" there 
shall be inserted the words "and the powers to make orders for 
the payment of costs under sections 7 and 9 of the Costs in 
Criminal Cases Act 1973"; 
in section 44 (powers of Court of Appeal under Part II exercis-. 
able by single judge), at the beginning, there shall be inserted the 
words "The power of the Court of Appeal to make an order for 
costs under section 10 of the Costs in Criminal Cases Act 1973, 
and"; and 
in paragraph 3 of Schedule 2 (acquittal on retrial), for the words 
from "paid out" to "shall" there shall be substituted the words 
"paid out of central funds under section 3 of the Costs in Crimi-
nal Cases Act 1973 shall"; and for the words "section 24 or 39 
of this Act" there shall be subsituted the words "section 7 or 10 
of the Costs in Criminal Cases Act 1973". 

1970 C. 31. 6. In Schedule 9 to the Administration of Justice Act 1970 (enforcement 
of orders for costs, compensation, etc.) paragraph 5 shall be omitted and 
for paragraph 9 there shall be substituted the following paragraph:—

"9. Where a court makes an order by virtue of section 18 of the 
Costs in Criminal Cases Act 1973 for the payment of costs by an 
offender." 
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costs)- 
in subsection (3), for the words "the Costs in Criminal Cases Act 
1952" there shall be substituted the words "the Costs in Criminal 
Cases Act 1973", and for the words "section 48 above" there 
shall be substituted the words "section 4 of that Act (awards by 
Crown Court as between parties)"; and 
in subsection (4), for the words from "section 48" to "Act" there 
shall be substituted the words "any enactment", and after the word 
"Court" there shall be inserted the words "being an enactment 
passed before this Act or contained in the Costs in Criminal Cases 
Act 1973". 

Section 21(2). SCHEDULE 2 

REPEALS 

Chapter Short Title Extent of Repeal 

Sch. 1 7. In section 50 of the Courts Act 1971 (Crown Court rules relating to 
1971 c. 23. 

The whole Act. 

In Schedule 5, the entry relating to the 
Costs in Criminal Cases Act 1952, 

In Part I of Schedule 7, the entry relat- 
ing to the Costs in Criminal Cases Act 
1952. 

Section 31(1) and (2). 
In section 32(2), the words preceding the 

words "section 33", and the words 
from "and section 47" to "Crown 
Court out of central funds". 

Section 32(4). 
Sections 24 to 28. 
Section 31(2)(g). 
Sections 39 to 41. 
Section 44(d). 
In Schedule 5, the entries relating to 

sections 12 and 17(2) of the Costs in 
Criminal Cases Act 1952. 

In Schedule 9, paragraph 5. 

Sections 47 to 49. 
Section 51(1). 
In section 51(2), the words "the Costs 

in Criminal Cases Act 1952 and other". 
Section 52(1) and (2). 
In section 52(3), paragraph (a) and the 

words from "by the prosecutor" to 
"may be". 

In section 52(5), the words from "Sub-
sections (1)" to "1952; and". 

In Schedule 6- 
paragraphs Ito 5; 
paragraph 8; 
In paragraph 9(1), the words from 

"Section 5" to "appeals out of cen-
tral funds)," and the words from 
"and after" onwards; 

paragraph 9(2); 
paragraph 11. 

In Schedule 9, the entry relating to the 
Costs in Criminal Cases Act 1952. 

Section 39. 
Schedule 3. 
In Schedule 5, the amendments of the 

Costs In Criminal Cases Act 1952, and 
the amendment of paragraph 9 of 
Schedule 9 to the Administration of 
Justice Act 1970. 
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The Magistrates' Courts Act 
1952. 

The Mental Health Act 1959. 

The Criminal Justice Act 
1967. 

The Criminal Appeal Act 
1968. 

The Administration of Jus- 
tice Act 1970. 

The Courts Act 1971. 

The Criminal Justice Act 
1972. 
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C. Costs in Criminal Cases Act, 1967 (New Zealand) 

[Crest] 

ANALYSIS 
Title 

9. Party giving notice of appeal and not 
Prosecuting may be ordered to pay 

8. Costs on appeals 
7. Payment of defendant's costs 
6. Costs of convicted defendant 
5. Costs of successful defendant 
4. Costs of the prosecutor 
3. Act to bind the Crown 
2. Interpretation mmenc,ement 

costs 

10. 1. Short Title and co 

16. 

 
 

13. 
12. 

11. 

Enforcement of order as to costs made 
on an appeal 

Order for costs made by the Supreme 
Court or Court of Appeal 

Submissions and evidence 
Regulations 
Consequential amendments and repeals 
Saving 
Transitional provision 
Schedule 

1967, No. 129 

An Act to amend the law relating to the payment of costs in criminal cases 
[24 November 1967 

BE IT ENACTED by the General Assembly of New Zealand in Parliament assembled, and by the authority of the same, as follows: 

nal Cases Act 1967. 
1. 

Short Title and commencement—(1) This Act may be cited as the Costs in Criml- 

sixty-eight. (2) This Act shall come into force on the first day of April, nineteen hundred and 

2. Interpretation—(1) In this Act, unless the context otherwise requires,..... 
"Costs" means any expenses properly incurred by a party in carrying out a prose- 

cution, carrying on a defence, or in making or defending an appeal: 
"Court" means any Court exercising any jurisdiction in criminal cases: 
"Defendant" means any person charged with an offence. 

3. Act to bind the Crown—This Act shall bind the Crown. 
4. 

Costs of the prosecutor—(1) Where any defendant is convicted by any Court of 
any offence, the Court may, subject to any regulations made under this Act, order him 
to pay such sum as it thinks just and reasonable towards the costs of the prosecution. 

Where on the arrest of that person any money was taken from him the Court may 
payment. in its discretion order the whole or any part of the money to be applied to any such 

Where the Court convicts any person and the informant or prosecutor has not 
prepaid any fees of Court, the Court may order the person convicted to pay the fees of Court. 

be recovered in the same manner as a fine. Any costs allowed under this section shall be specified in the conviction and may 

Cf. 1957, No. 87, s. 72 (1), (4), (6); 1961, No. 43, s. 402 (1), (4) 5. 
Costs of successful defendant—(1) Where any defendant is acquitted of an 

offence or where the information charging him with an offence is dismissed or withdrawn, 
whether upon the merits or otherwise, or where he is discharged under section 179 of 
the Summary Proceedings Act 1957 the Court may, subject to any regulations made 
the costs of his defence. under this Act, order that he be paid such sum as it thinks just and reasonable towards 
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(2) Without limiting or affecting the Court's discretion under subsection (1) of this 
section, it is hereby declared that the Court, in deciding whether to grant costs and the 
amount of any costs granted, shall have regard to all relevant circumstances and in par-
ticular (where appropriate) to— 

Whether the prosecution acted in good faith in bringing and continuing the 
proceedings: 
Whether at the commencement of the proceedings the prosecution had suffi-
cient evidence to support the conviction of the defendant in the absence of 
contrary evidence: 
Whether the prosecution took proper steps to investigate any matter coming into 
its hands which suggested that the defendant might not be guilty: 
Whether generally the investigation into the offence was conducted in a reason-
able and proper manner: 
Whether the evidence as a whole would support a finding of guilt but the in-
formation was dismissed on a technical point: 

( f ) Whether the information was dismissed because the defendant established 
(either by the evidence of witnesses called by him or by the cross-examination 
of witnesses for the prosecution or otherwise) that he was not guilty: 

(g) Whether the behaviour of the defendant in relation to the acts or omissions on 
which the charge was based and to the investigation and proceedings was such 
that a sum should be paid towards the costs of his defence. 

(3) There shall be no presumption for or against the granting of costs in any case. 
(4) No defendant shall be granted costs under this section by reason only of the fact 

that he has been acquitted or discharged or that any information charging him with an 
offence has been dismissed or withdrawn. 

(5) No defendant shall be refused costs under this section by reason only of the fact 
that the proceedings were properly brought and continued. 

Cf. 1957, No. 87, s.72 (2); 1961, No. 43,s. 402 (3) 

6. Costs of convicted defendant—Where any defendant is convicted but the Court is 
of the opinion that the prosecution involved a difficult or important point of law and that 
In the special circumstances of the case it is proper that he should receive costs in respect 
of the arguing of that point of law, the Court may, subject to any regulations made under 
this Act, order that he be paid such sum as it considers just and reasonable towards those 
costs. 

' 
7. Payment of defendant's costs—(1) Subject to subsection (2) of this section, where 

any order is made under section 5 or section 6 of this Act the amount ordered to be paid 
to the defendant shall— 

If the prosecution was conducted by or on behalf of the Crown, be paid by the 
Secretary for Justice out of money appropriated by Parliament for the purpose 
and may be recovered as a debt due by the Crown: 
If the prosecution was not conducted by or on behalf of the Crown, be paid by 
the informant and may be recovered from him as a debt, and any such order 
made by a Magistrate's Court shall be enforceable as if it were an order made 
under Part II of the Summary Proceedings Act 1957. 

(2) Notwithstanding the provisions of subsection (1) of this section where a Court 
is of the opinion that any person has acted negligently or in bad faith in bringing, con-
tinuing, or conducting a prosecution it may, in any order made under section 5 of this 
Act, direct that the defendant's costs shall be paid by— 

The Government Department, officer of the Crown, local authority, or public 
body on whose behalf that person was acting; or 
If he was not so acting, by that person personally,— 

and in any such case costs shall not be paid under subsection (1) of this section but shall 
be paid by, and may be recovered as a debt from, the Government Department, officer 
of the Crown, local authority, public body, or person specified in the order. 

8. Costs on appeals—(1) Where any appeal is made pursuant to any provision of the 
Summary Proceedings Act 1957 or the Crimes Act 1961 the Court which determines the 
appeal may, subject to any regulations made under this Act, make such order as to 
costs as it thinks fit. 

(2) No defendant or convicted defendant shall be granted costs under this section by 
reason only of the fact that his appeal has been successful. 
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No defendant or convicted defendant shall be refused costs under this section by 
reason only of the fact that the appeal was reasonably brought and continued by another 
party to the proceedings. 

No Magistrate or Justice who states a case in accordance with Part IV of the 
Summary Proceedings Act 1957 and no Judge who states a case shall be liable to costs by 
reason of the appeal against the determination. 

If the Court which determines an appeal is of opinion that the appeal includes any 
frivolous or vexatious matter, it may, if it thinks fit, irrespective of the result of the 
appeal, order that the whole or any part of the costs of any party to the proceedings in 
disputing the frivolous or vexatious matter shall be paid by the party who raised the 
frivolous or vexatious matter. 

If the Court which determines an appeal is of opinion that the appeal involves a 
difficult or important point of law it may order that the costs of any party to the pro-
ceedings shall be paid by any other party to the proceedings irrespective of the result of 
the appeal. 

Cf. 1957, No. 87, s. 140; 1961, No. 43, s. 391 

9. Party giving notice of appeal and not prosecuting may be ordered to pay costs— 
(1) In any case where notice of appeal is given under any provision of the Summary 
Proceedings Act 1957 or the Crimes Act 1961 but the appeal is dismissed for non-
prosecution or a certificate is given under section 107 of the Summary Proceedings Act 
1957 that the appeal has not been prosecuted, the Court to which the appeal is made may, 
subject to any regulations made under this Act, allow the respondent such costs as it 
thinks fit. 

(2) No costs incurred after notice has been given by the appellant abandoning the 
appeal shall be allowed. 

Cf. 1957, No. 87, s. 141 

10. Enforcement of order as to costs made on an appeal—Where on the determination 
of any appeal either party is ordered to pay costs,— 

The order as to costs shall, in the case of an appeal under Part IV of the 
Summary Proceedings Act 1957, be included in the certificate of the decision 
transmitted in accordance with section 134 of that Act, and, except where the 
party ordered to pay costs is the Crown, or a person acting for or on behalf of 
the Crown, be enforceable as if it were a fine imposed by the Magistrate's Court: 
The amount of the costs shall be recoverable from the Crown where the party 
ordered to pay costs is the Crown or a person acting for or on behalf of the 
Crown. 

Cf. 1957, No. 87, s. 142 

11. Order for costs made by the Supreme Court or Court of Appeal—Any order made 
by the Supreme Court or the Court of Appeal, other than on an appeal under Part IV of 
the Summary Proceedings Act 1957, for the payment of costs by any person, other than 
the Crown, shall upon being filed in the Supreme Court have the effect of a judgment. 

12. Submissions and evidence—Before deciding whether to award costs under this Act 
the Court shall allow any party who wishes to make submissions or call evidence on the 
question of costs a reasonable opportunity to do so. 

13. Regulations—(1) The Governor-General may from time to time, by Order in 
Council, make regulations for all or any of the following purposes: 

Prescribing the heads of costs that may be ordered to be paid under this Act: 
Prescribing maximum scales of costs that may be ordered to be paid under 
this Act: 
Prescribing the manner in which costs for which the Crown is liable shall be 
claimed from or paid by the Crown: 
Providing for such matters as are contemplated by or necessary for giving full 
effect to the provisions of this Act and for the due administration thereof. 

(2) Any regulations made under this Act may— 
Apply scales of costs, fees, or expenses prescribed from time to time under 
other enactments: 
Delegate, or empower a Court to delegate, to any person or officer the power to 
determine the costs to be allowed under any particular head. 
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(3) Where any maximum scale of costs is prescribed by regulation, the Court...mai 
nevertheless make an order for the payment of costs in excess of that scale if it is satisfied 
that, having regard to the special difficulty, complexity, or importance of the case, the 
payment of greater costs is desirable. 

Consequential amendments and repeals—(1) Section 379A of the Crimes Act 1961 
(as inserted by section 8 (1) of the Crimes Amendment Act 1966) is hereby amended by 
omitting from subsection (3) the words "and that Court may also make such order as to 
costs of the appeal as to that Court seems just". 

(2) The enactments specified in the Schedule to this Act are hereby repealed. 

Saving—Nothing in this Act shall limit or affect the powers of any Court under 
section 42 of the Criminal Justice Act 1954. 

Transitional provision—This Act shall apply to proceedings commenced on or 
after the date of the commencement of this Act and to proceedings commenced but not 
completed before that date. 

SCHEDULE 
Section 14 (2) 

ENACTMENTS REPEALED 
1957, No. 87—The Summary Proceedings Act 1957: Subsection (2) of section 36, sec-

tions 72,140-143, and 179. (Reprinted 1966 Statutes, Vol. 4.) 
1961, No. 43—The Crimes Act 1961: Sections 391 and 402. 
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D. Costs in Criminal Cases Act, 1967 (New South Wales) tary, 
whicl 

NEW SOUTH WALES 

[Crest] 

ANNO SEXTO DECIMO 

ELIZABETHiE H REGIME 

Act No. 13, 1967. 
An Act relating to costs in criminal cases; to amend the Justices 

Act, 1902, as amended by subsequent Acts; and for purposes 
connected therewith. [Assented to, 23rd March, 1967.] 

BE it enacted by the Queen's Most Excellent Majesty, by and with the 
advice and consent of the Legislative Council and Legislative Assembly 

of New South Wales in Parliament assembled, and by the authority of the 
same, as follows:- 

1. (1) This Act may be cited as the "Costs in Criminal Cases Act, 1967". 
This Act shall commence upon a day to be appointed by the Governor 

and notified by proclamation published in the Gazette. 
This Act does not apply in respect of proceedings instituted, or appeals 

lodged, before its commencement. 

2. The Court or Judge or Justice or Justices in any proceedings relating 
to any offence, whether punishable summarily or upon indictment, may— 

(a) where a defendant, after a hearing on the merits, is acquitted or 
discharged as to the information then under inquiry; or 

(b
.
) where, on appeal, the conviction of the defendant is quashed and— 

he is discharged as to the indictment upon which he was 
convicted; or 

the information or complaint upon which he was con-
victed is dismissed, 

grant to that defendant a certificate under this Act, specifying the matters 
referred to in section three of this Act and relating to those proceedings. 

3. (1) A certificate granted under this Act shall specify that, in the 
opinion of the Court or Judge or Justice or Justices granting the certificate— 

if the prosecution had, before the proceedings were instituted, been 
in possession of evidence of all the relevant facts, it would not have 
been reasonable to institute the proceedings; and 
that any act or omission of the defendant that contributed, or 
might have contributed, to the institution or continuation of the 
proceedings was reasonable in the circumstances. 

(2) A certificate granted under this Act by a Justice or by Justices shall 
specify the amount of costs that he or they would have adjudged to be paid 
if he or they had made an order for costs against the informant, prosecutor 
or complainant, as the case may be. 

4. (1) In this section "Under Secretary" means the Under Secretary of 
the Department of the Attorney General and of Justice. 

Any person to whom a certificate has been granted pursuant to this 
Act may, upon production of the certificate to the Under Secretary, make 
application to him for payment from the Consolidated Revenue Fund of the 
costs incurred by that person in the proceedings to which the certificate 
relates. 

Subject to subsection four of this section, the Under Secretary shall, 
as soon as practicable after receiving an application under subsection two of 
this section, furnish to the Treasurer a statement, signed by the Under Secre- 
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tary, setting forth the particulars of the application and the certificate to 
which it relates and specifying— 

(i) where an amount for costs has been specified in the certificate 
pursuant to subsection two of section three of this Act, the 
amount so specified; or 

(ii) where an amount for costs has not been so specified, the 
amount that, in the opinion of the Under Secretary, would 
reasonably have been incurred for costs by the applicant in the 

N/E proceedings to which the certificate relates; and 
any amounts which, in the opinion of the Under Secretary, the 
applicant has received or is entitled to receive or would, if he had 
exhausted all relevant rights of action and other legal remedies 
available to him, be entitled to receive, independently of this Act, 

o amend the Justices by reason of his having incurred those costs. 
.cts; and for purposes (4) The Under Secretary may defer furnishing to the Treasurer any state- 
1 March, 1967.] ment under subsection three of this section for as long as he considers it 

necessary to do so to enable him to specify the amounts referred to in sub-
paragraph (ii) of paragraph (a), and paragraph (b), of that subsection. ajesty, by and with the 

No. 13, 1967 (5) 'Where the Treasurer, after receiving the Under Secretary's statement nd Legislative Assembly 
by the authority of the relating to any such application, considers that, in the circumstances of the 

case, the making of a payment to the applicant is justified, the Treasurer may 
pay to the applicant his costs or such part thereof as the Treasurer may 

rninal Cases Act, 1967". determine. 
iomted by the Governor (6) Any payments under subsection five of this section may be made 

without further appropriation than this Act. 
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Under 5. (1) Where payment is made to any person pursuant to section four of Secretary 
subrogated to* this Act, the Under Secretary shall be subrogated, to the extent of the pay- 
rights of ment, to all the rights and remedies of that person, other than those provided appLkant. under this Act, to recover costs incurred in the proceedings in respect of 

which application for the payment was made. 
(2) Any moneys recovered by the Under Secretary pursuant to subsection 

one of this section shall be paid to the Consolidated Revenue Fund. 

Certificate not 6. No certificate granted pursuant to this Act shall be admissible in admissible in 
evidence, evidence in any proceedings. 

Amendment 7. (1) The Justices Act, 1902, as amended by subsequent Acts, is amended of Act No. 27,  
1902. by inserting next after section forty-one the following new section:— 
New sec. 41. 
Justice may 

be paid by 
order costs to defendant as to the information then under inquiry may in and by such 

41A. (1) The Justice or Justices making any order discharging a 

order adjudge that the informant shall pay to the clerk of the court to be Informant. 
by him paid to the defendant such costs as to such Justice or Justices 
seem just and reasonable. • 

(2) The amount so allowed for costs shall in all cases be specified in 
such order. 

No. 13, 1967 (3) The provisions of sections eighty-two, eighty-three and eighty- 
four of this Act relating to orders for the payment of costs shall, mutatis 
mutandis, apply to and in respect of orders for the payment of costi 
made pursuant to this section. 

(2) The Justices Act, 1902, as amended by subsequent Acts and by this 
Act, may be cited as the Justices Act, 1902-1967. 
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E. Costs of the Recommended Scheme 

We have recommended that a Provincial fund be established out of which costs 
awarded under the scheme be paid. Since the direct disbursement of public funds is 
contemplated, we feel some obligation to consider the likely costs of the scheme. Since 
no substantive recommendations or policy considerations are involved, we have relegated 
what we have to say about the cost of the scheme to an Appendix. 

Estimating the costs of the proposed scheme is a difficult exercise due to the number 
of variables involved. Probably the most significant of these variables is one which can-
not be ascertained with any certainty at this time. That is the attitude which Judges 
would take toward the scheme in exercising their discretion to award costs. If that dis-
cretion is exercised sparingly, the costs will be insignificant. This has been the case in New 
Zealand. Between 1968 and 1972 the costs to the state of that scheme have averaged 
approximately $1,000 per year.1  The New South Wales experience has been similar.2  
In Western Australia, on the other hand, where a much more liberal scheme has been 
proposed the possible cost has been estimated at $161,900 (Aust.) per year.3  The Costs in Criminal Ca.ses Act, 1973 (U.K.) and the subsequent practice direction are still too new 
for any significant information to have developed on the English experience. 

The wide divergence between the experience of New Zealand and New South Wales 
and the possible annual financial burden in Western Australia illustrate the important role 
which the exercise of discretion will play. It should also be noted that the Australian and 
New Zealand figures cover all offences including what, in Canada, would be Criminal Code matters. The costs awardable under the scheme we recommend would, therefore, be 
significantly less than those in a unitary, but otherwise comparable, jurisdiction. 

It is possible to ascertain a very rough estimate of the maximum cost of our scheme 
by making a number of assumptions. Those assumptions are: 

I. The number of charges laid under Provincial statutes is approximately 7,000 
per year. 4. 

The discharge rate is approximately 15 per cent.6  
The costs awarded to the accused will average approximately $200.6  
The Judge exercises his discretion in favour of the acquitted accused in every case. 

Based on those assumptions, the recommended scheme would impose a minimum 
financial burden of $210,000 per year. That figure, however, fails to take into account 
costs awarded to private prosecutors and witnesses, costs on appeals, costs related to lost 
wages, travel, or accommodation, and costs arising out of prerogative writs. The fore-
going would tend to increase the estimated financial burden. On the other hand, the 
assumption that Judges will exercise their discretion in favour of every acquitted accused 
is, in all probability, quite unrealistic. To the extent that costs are not awarded, the 
financial burden is decreased. In summary, based on the assumptions which we have 
made, the cost of the recommended scheme is unlikely to exceed $210,000, and may 
amount to substantially less. 

In the final analysis, a meaningful prediction can be based only on experience. Until a scheme such as we recommend has been operating for some period of time, the financial 
burdens will remain uncertain. At this stage we can do little more than hope that this 
uncertainty will not deter those in a position to implement the scheme from proceeding. 

1 This information was provided by E. A. Missen, Secretary for Justice, Department of Justice, New 
Zealand, who also indicated that, from the practical point of view, there has been no difficulty with the 
administration of the scheme. 

2  Outline '72, the 1972 Annual Report of the Department of Attorney General and Justice of New 
South Wales, sets out the following statistics: 

1969 1970 1971 1972 
$ $ $ $ Number of payments made. _....... 

Highest single payment 
15 11 11 21 

341 120 2,094 1,372 Total of payments_—___  1,255 808 3,500 3,845 
3  Ibid., at 13 of the working paper. 
4  The latest statistics available to us indicate 6,996 charges for the year 1971: Dominion Bureau of 

Statistics, Crime Statistics, 1971, Table II E. 
5  The most recent figures available indicate that for the years 1967 and 1968 the conviction rates for 

all offences heard or before (then) Magistrates' Court were 85.9 per cent and 84.3 per cent respectively. 
This is based on statistics found in 1972 Canada Year Book 495. 

C Based on Appendix N to the British Columbia Supreme Court Rules, items 19 and 23 (one-day trial with witnesses and preparation). 
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".-. :..and don't give me any 
of 'it gets lonely at th 
top' stuff." 

nest's sex assaults 
cost church $150,000 

By Kevin Donovan 
TORONTO STAR 

OTTAWA — Rev. Dale Cramp-
ton's sexual assaults of young 
boys cost the Roman Catholic 
church $150,000. 

That was the Ottawa arch-
diocese's financial penance for 
failing to act on a previous com-
plaint against Crampton, and for 
not counselling his victims. 

The settlement is believed to be 
the first of its kind in Canada and 
could set a precedent for future 
actions against the church, similar 
to those in the United States since 
the early 1980s. 

Minnesota lawyer Jeff Anderson 
estimates the Roman Catholic 

have "historically" kept the pnests Church in the United States has in the clew, Anderson said. 
paid out as much as $90 million to 

"Instead of reporting them to victims of priests, 
the police or booting them out of Anderson, of St. Paul, Minn., 
there like most any other institu- has handled numerous cases him- 
tion, they have, out of loyalty to self and regularly keeps in touch . their own, just moved them 

with more than 100 lawyers acting around secretly," he said in an 
on other cases against the church interview. 
"in virtually every state." 

Among the financial settlements He said many of the U.S. cases in the United States: 
have been decided on the basis of 0 $15 million to 16 families in 
whether senior church officials 

the case of a Lafayette, La., priest. were warned of abuse in the past. 
Catholic church officials, on dis- 0 An estimated $2.5 • o 

covery of child abuse complaints, Please see P 

Star reporter Kevin Donovan spent 
three months travelling across Canada 
for his three-part series on the sexual 
abuse of children by Catholic priests. 

Here is the last of his reports. 
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APPENDIX. 

TABLE I 

CL ..... 
0-1 ..... co c.  co rD 

.-.. 
Cr cn a 

co 

..., 

-., 
6- cn 

..J C la'  rD 
CD rD  

CL 0 

co 7 

7 n CL P.D.  c 0 0 co 
co 

cr 

(A) (B) 
LOST TAX TAXABLE INCOME DISP. ANNUITY BALANCE TAX TAXABLE INCOME DISP. 

INCOME DEDUCT. INCOME TAXES INCOME PAYMENT PRIN. INTEREST IN FUND DEDUCT. INCOME TAXES INCOME DIFF. 

1 20000 3960 16040 4021 15979 28053 9481 18572 238147 3960 14612 3595 24458 —8479 

2 21000 4158 16842 4232 16768 28053 10192 17861 227955 4158 13703 3296 24757 —7990 

3 22050 4366 17684 4454 17596 28053 10956 17097 216998 4366 12731 2980 25073 —7477 

4 23153 4584 18568 4687 18466 28053 11778 16275 205220 4584 11691 2664 25389 —6924 

5 24310 4813 19497 4931 19379 28053 12662 15391 192558 4813 10578 2326 25727 —6348 

6 25526 5054 20472 5188 20338 28053 13611 14442 178947 5054 9388 1965 26088 —5750 

7 26802 5307 21495 5458 21344 28053 14632 13421 164315 5307 8114 1599 26454 —5110 

8 28142 5572 22570 5741 22401 28053 15729 12324 148586 5572 6752 1214 26839 —4438 

9 29549 5851 23698 6038 23511 28053 16909 11144 131677 5851 5293 827 27226 —3715 

10 31027 6143 24883 6350 24677 28053 18177 9876 113499 6143 3732 416 27637 —2961 

11 32578 6450 26127 6677 25900 28053 19541 8512 93959 6450 2062 5 28048 —2148 

12 34207 6773 27434 7021 27185 28053 21006 7047 72953 6773 274 0 28053 —868 

13 35917 7112 28806 7383 28534 28053 22582 5471 50371 7112 0 0 28053 481 

14 37713 7467 30246 7762 29951 28053 24275 3778 26096 7467 0 0 28053 1898 

15 39599 7841 31758 8160 31438 28053 26096 1957 0 7841 0 0 28053 3385 

343468 399910 —56442 
— _  
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TABLE 2 
(A) (B) 

LOST TAX TAXABLE INCOME DISP. ANNUITY BALANCE TAX TAXABLE INCOME DISP. 
INCOME DEDUCT. INCOME TAXES INCOME PAYMENT PRINC. INTEREST IN FUND DEDUCT. INCOME TAXES 1CNOME DIFF. 

1 25000 7920 17080 4357 20643 49307 2937 46369 615321 
2 26250 8316 17934 4585 21665 49307 3158 46149 612163 
3 27563 8732 18831 4824 22738 49307 3395 45912 608769 
4 28941 9168 19772 5076 23865 49307 3649 45658 605119 
5 30388 9627 20761 5339 25048 49307 3923 45384 601196 
6 31907 10108 21799 5617 26290 49307 4217 45090 596979 
7 33502 10614 22889 5908 27595 49307 4533 44773 592446 
8 35178 11144 24033 6213 28964 49307 4873 44433 587572 
9 36936 11701 25235 6534 30403 49307 5239 44068 582333 
10 38783 12287 26497 6871 31913 49307 5632 43675 576702 
11 40722 12901 27822 7224 33498 49307 6054 43253. 570647 
12 42758 13546 29213 7596 35163 49307 6508 42799 564139 
13 44896 14223 30673 7986 36911 49307 6996 42310 557142 
14 47141 14934 32207 8395 38746 49307 7521 41786 549621 
15 49498 15681 33817 8825 40673 49307 8085 41222 541536 
16 31971 16465 35308 9276 42697 49%07 8692 40615 512844 

J. T VV ..•  

22 6964; 22'  06; 47584 12500 57149 49307 1341.4 35893 465159 

23 73132 23168 49963 13135 59996 49307 14420 34887 450739 

24 76788 24326 52462 13802 62986 49307 15501 33805 435238 

25 80627 25543 55085 14502 66125 49307 16664 32643 418574 

26 84659 26820 57839 15238 69421 49307 17914 31393 400660 

27 88892 28161 60731 16010 72882 49307 19257 30049 381403 

28 93336 29569 63767 16820 76516 49307 20702 28605 360701 

29 98003 31047 66956 17671 80332 49307 22254 27053 338447 

30 102903 32600 70304 18565 84338 49307 23923 25383 314523 

31 108049 34230 73819 19503 88545 49307 25718 23589 288805 

49307 27646 32 113451 35941 77510 20489 92962 
21660 261159 

33 119124 37738 81385 21523 97600 49307 29720 19587 231439 

34 125080 39625 85454 22610 102470 49307 31949 17358 199490 

.35 131334 41607 89727 23750 107583 49307 34345 14962 165145 

36 137900 43687 94214 24948 112952 49307 36921 12386 128224 

37 144795 45871 98924 26205 118590 49307 39690 9617 88534 

38 152035 48165 103870 27526 124509 49307 42667 6640 45867 

39 159637 50573 109064 28912  130725 49307 45867 3440 0 

2340058 

7920 38449 12609 36698 -16054 
8316 37833 12114 37193 -15528 
8732 37180 11591 37716 -14978 

9168 36489 11168 38138 -14273 
9627 35757 10783 38523 -13475 

10108 34982 10377 38930 -12640 
10614 34160 9947 39360 -11765 
11144 33289 9492 39815 -10850 
11701 32366 9012 40295 -9892 
12287 31388 8549 40758 -8845 
12901 30352 8093 41214 -7716 
13546 29253 7609 41697 -6535 
14223 28087 7168 42139 -5228 
14934 26851 6749 42558 -3812 
15681 25541 6305 43002 -2329 
16463 24150 5840 43467 -770 

22005 13828 2758 48581 10588 
23168 11719 2150 47156 12840 
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