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Compensation for Detention

By Carolyn Shelbourn

Lecturer in Law, University of Sheffield

A person accused of a criminal offence may be deprived of his liberty
mn@nmz drn period of his arrest and trial (or for parts of that time) and if
he is ultimately convicted of the offence charged he may, if the circum-
stances are thought to warrant it, be given a custodial sentence. In addition
6 :._a. loss of liberty the accused may suffer economic loss by reason of
his co_zn, unable to work, with the result that his dependants suffer. If the
accused is not convicted at trial or if his conviction is quashed on mu.ﬁmm_ he
stands acquitted. Further, if he is convicted and given a custodial sentence
vm may wm released before he has served his sentence by reasen of executive
5828::0? For example, he may be released as a result of a referral of
his case 3, the Home Secretary to the Court of Appeal under section 17 of
the Criminal Appeal Act 1968, or he may be released from prison because
the Home Mnmqﬁm_@ is concerned that a miscarriage of justice has onnc:m.n
In :x_u latter instance he may be granted a pardon, but a pardon is not E.
least in theory, an acquittal. .

. dt:.ﬂ.m an accused person is not convicted at his trial, or where his convic-
tion is n_m._mm:na by the Court of Appeal or where part of his custodial
sentence is remitted by executive action, it can be argued that H._.:," wmccmma
ought to be able to claim compensation for any deprivation of liberty he
has w:awaa and economic losses incurred as a direct result of the criminal
E.o.umwa_umm‘mmmw:m” him. He may have protested his innocence throughout
the _unoﬂnma_nm? and he is likely to feel aggrieved. Doubtless the person
who believes himself innocent is likely to be more intensely mmmlmcmm Hmm:
the person an realises he has had a lucky escape. The intensity of feelin
of ‘w!ﬁ\m:nm is also likely to vary according to the length of time azl:w
which he was deprived of his liberty and the extent of his economic _ommm

_n, quo:nw_ terms the only real relief which an ex-accused can hope ﬁm

receive is an ex gratia payment from the government. Payments of prmmu_a:a
are mwan:Snm made to persons who have been erroneously convicted and
imprisoned. They are, however, limited to cases of hardship and particularly
to those cases where detention has resulted from negligence by the no:n.n
or v”oan other official agent. The granting of an ex gratia payment does not
indicate an admission of liability. In 1956 the then Home Secretary said:

“Where a man has been imprisoned as a result of what turns out to
have been a mistake it is right that the State should make some payment
as m,mﬁdco_ of its desire to acknowledge the error and to do s..:mﬁ is
possible :.u square the account between society and the individual. H?...
vmﬁ.sanﬂ is not an acknowledgment of liability in law. It is made m.«
gratia and does not imply that there has been any fault or neglect o.:
the part of the authorities. . . . Among the mmﬂo._.m which have to be

22

Crim.L.R. COMPENSATION FOR DETENTION

23

taken into account in deciding what ex gratia payment to make . . . are

the length of imprisonment undergone in respect of the conviction in
question, whether the character of the persons concerned is such that
there has been any loss of reputation, whether they contributed by
giving any untruthful evidence or otherwise to their own conviction,
and their probable earning capacity in honest employment.” *

Recently several cases of wrongful imprisonment have received extensive
coverage in the press and this, coupled with fears that too many people are
being remanded in custody before trial unnecessarily, has led to demands
for the establishment of a scheme to provide compensation for persons
wrongly detained. Tt seems unlikely that many people would object to the
idea of compensation being given to the patently innocent victim of un-
fortunate circumstances, that is to say, where there has been a clear mis-
carriage of justice. Many people would like to see a statutory scheme
introduced providing more widespread and generous compensation than
that allowed under the present ex gratia payment arrangements. This might
involve great difficulties, for before such a scheme could be established it
would be imperative to decide on some practical definition of the circum-
stances in which compensation should be payable. It will be impossible to
cover all conceivable cases. To give compensation to all those acquitted
would inevitably lead to some guilty people receiving compensation, but
to impose some restriction on the circumstances in which compensation
becomes payable may deny compensation to the innocent. 1f, for example,
compensation were to be denied where acquittal was the result of a pro-
cedural defect, some truly innocent persons might lose their right to repara-
tion. In addition to this, the idea of giving compensation to those who
have been remanded in custody awaiting trial and subsequently acquitted
would be regarded as controversial by some. There can be very little
theoretical objection, however, for it is simply compensating the person
who throughout the proceedings against him was presumed innocent.

Such information as has been published provides no clear indication of
the number of accused persons remanded in custody who are eventually
acquitted of all charges, although A. K. Bottomley 2 notes that in 1970,
41 per cent. of those remanded in custody before trial received non-custodial
sentences, and a further 5 per cent. were acquitted. That 5 per cent. represents
about 2,000 persons. It is similarly difficult to establish the exact length of
time spent in custody before trial. The official statistics do not include
periods spent in police custody before the first court appearance. Any
estimate of the period spent in detention must be approximate only. The
figures published in the Statistics of Judicial Administration 1974 indicate
that in that year 41 per cent. of the persons pleading not guilty were brought
to trial within eight weeks of committal. 1t should be noted that the actual
periods in custody may be substantially less than eight weeks. There are
considerable regional differences; in the Western Circuit, for example, the
figure was 69 per cent. whereas in London the number brought to trial

1 5§84 H.C.Deb.C.C. 31247.
2 Decisions in the Penal Process (1973), Chap. 3.
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within that period was a mere 13 per cent. These London figures have a
considerable effect on the overall figure for the country, which shows that
74 per cent. of all persons committed for trial were dealt with within eight
weeks. )

Zr...ﬁ.:sﬂoz Davies M.P. recently suggested in the House of Common that
provision might be made to bring the English system into line with those
nﬂ:mcsm in continental countries, * where arrangements have been made to
give generous compensation to people detained for long periods and ulti-
mately acquitted.” * His suggestion met with outright rejection. The February
1976 edition of Frontsheet* commented that there was “a desperate need
to introduce compensation for a man remanded in custody who is later
found to be innocent.” They quoted the case of a man who spent four
weeks in custody awaiting trial, during which relatively short time he lost
his job and fell into arrears with his rent, as a result of which he and his
family lost their home. At his trial he was found to be “ completely inno-
cent " of the offences with which he was charged. Cases with such distressing
results of detention are by no means unusual, although the hardship may not
often be as extreme as in this case.

Allowing that there may be substantial damage caused by the detention
of the innocent, what practical difficulties must be solved before a statutory
mnrm:,um of compensation can be introduced? There are perhaps four main
questions:

(1) What type of detention justifies compensation?

(2) In what circumstances should a person prima facie qualify for com-
pensation?

(3) What is to be the effect of contributory conduct by the defendant?

(4) What kind of damage is to be compensated?

In addition there are three important but subsidiary questions:
(5) Who may claim?
(6) Should there be a limitation period?
(7) How is the scheme to be administered?

(1) What type of detention justifies compensation?

This has been fleetingly discussed above. Other than imprisonment ordered
as a sentence following conviction there are two other forms of detention
that might justify compensation: (a) detention after charge by the police
but before first court appearance (this period is usually quite short); and
(b) detention following the refusal of bail by a magistrate or judge. In
England it would probably be more acceptable to limit compensation to the
latter form of detention because it is generally felt that little hardship will
result from the comparatively short period in police custody. But it might
be argued that the existence of a scheme of compensation for such detention

3 H.C.Deb., Vol. 827, col. 643.

i o : .
Oamwmﬁw,m_._ra by the National Association for the Care and Resettlement of
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might do much to deter the abuses of police powers of detention which it is
feared may be on the increase.’ -

The German provisions ¢ on the question of compensation are perhaps
the widest in their scope, for they encompass not only custody awaiting trial
and wrongful conviction but also in some cases arrest, detention in a
hospital or asylum, and disqualification from driving. Holland, on the other
hand. limits claims for compensation to those cases where detention has
exceeded 10 days, thereby excluding any detention between arrest and
charge. Most systems (e.g. Israel and Belgium) provide for compensation
to be given only for periods spent in custody awaiting trial or sentence.
The United States has limited its grant of compensation solely to those
who have suffered detention following a conviction and have subsequently

been pardoned.

(2) Qualifying circumstances

On moral grounds an almost irresistible case can be made for the proposi-
tion that the innocent should have a right to compensation. But in practical
terms the idea that the “proof of innocence” should be the qualifying
circumstance leading to payment of compensation is unworkable. The con-
cept of “innocence” is not known to the law. Qur law of criminal pro-
cedure and evidence is designed to indicate the circumstances in which a
person may be labelled as guilty of a substantive crime and, as a consequence,
dealt with appropriately. A finding of “not guilty ” is not a finding of
innocence, and neither is an order on appeal quashing conviction. Further,
executive intervention of the type mentioned above does not have the effect
of accrediting the accused as innocent. If it is accepted that the mere fact
that the accused is acquitted, or has his conviction quashed on appeal, or is
released from custody by executive action does not of itself give rise to a
right to compensation, and if it is agreed that a requirement that the
accused be innocent is unworkable, it is necessary to seek other acceptable
criteria which might form the material facts upon which the right could be
based.

In foreign countries various approaches have been adopted. Once again
the German system is particularly liberal, for any termination of the proceed-
ings in favour of the accused will found a claim to compensation. Other
countries make a distinction between * proof of innocence” and * absence
of proof of guilt.” In Holland and Japan, for example, innocence must be
positively proved if the defendant is to be compensated. The United States
Federal system of compensation makes the possession of a pardon or
certificate of innocence a prerequisite of any claim to compensation. In
Switzerland two views of innocence are in conflict. The statute governing
the question makes no reference to the need for such a strong degree of
proof of innocence as that operating in Holland and Japan, but the judges
in administering the system put great emphasis on any evidence which

s A. F. Wilcox, New L.J., November 18, 1976, p. 1132.
6 Gesetz iiber die Entschadigung fiir Strafverfolgmassnahmen, March 8. 1971,

hereinafter referred to as StrEG.

i
"
i

]

ET g




26 THE CRIMINAL LAw REVIEW [1978]

concretely proves the defendant’s innocence. In France, too, although there
is no statutory requirement of proof of innocence, the defendant's claim is
strengthened by any evidence which points to his innocence or any fault on
the part of the judicial or police authorities. In other countries the require-
ment of innocence is taken very seriously indeed, and although the trial
court has acquitted the defendant, compensation will be refused if there is
still any reason to suspect the claimant of being guilty of the offence charged.
This approach is accepted in Norway and Denmark. It has been strongly
criticised on the ground that it creates two classes of acquittal—real

acquittals, and artificial acquittals with presumption of guilt. It has been
said:

“A group of people is hereby brought into an intolerable situation
where the criminal court acquittal seems diminutive compared with the
defamation which accompanies the presumption of guilt expressed in
the decision to refuse compensation . . . fear of a stigmatising rejection
often causes the acquitted party completely to forego submitting a
compensation claim.” 7

It is questionable whether any country which purports to maintain a
presumption of innocence can without betraying that principle demand
positive proof of innocence beforc awarding compensation, especially where
there has been an acquittal. But many countries find little difficulty in
practice in reconciling these conflicting theoretical positions.

Whilst it might be morally preferable to offer compensation to all those
who have been acquitted in any way following detention, it is unlikely that
a totally unlimited definition of innocence and acquittal would be accepted
at a time when the fears of eminent policemen and lawyers about the high
acquittal rate of the professional criminal are receiving so much publicity.
It may prove necessary to bar from compensation those acquitted on a
technicality, in the hope that this might exclude the criminal with the
“clever ” lawyer from profiting from his crime. The question is by no means
easily answered, however, and ought to be considered carefully, especially
by those who make the often purely emotive demands for compensation for
the innocent. Whilst the general desirability of compensation for detention is
beyond doubt, the particular form of the provision will inevitably be a
question for debate.

(3) What is the effect of contributory conduct by the defendant?

Where the defendant has contributed either by negligence or intentional
act to his predicament (as, for example, where he has made a false confes-
sion, or claimed to have an alibi which is easily disproved) it is not unreason-
able to provide that compensation should be reduced, or even excluded.
Total exclusion without any regard for other circumstances may seem
harsh, but reduction may be necessary to avoid abuse. Consequently somé
degree of discretion would be required, and this would presumably lie
with the court or other body deciding the question. Whether the test should

" H. Gammeltoft Hansen (1974) 18 Scandinavian Studies in Law, pp. 29, 54.
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be subjective or objective is difficult. Is the court to apply the objective
standard of the reasonable man to the conduct of the accused, or to apply
the subjective test of what is reasonable for this particular defendant? In
particular, there is the question of false confessions by the easily suggestible
suspect. The Confait case has revealed the difficulties that may arise in such
a situation—but is a false confession produced in these circumstances an
intentional or negligent act of the defendant? It might be said that no
reasonable man would confess to a crime he had not done; the objective
test would thus exclude the claimant from compensation. It might well be
fairer, therefore, to adopt a subjective test although to do so would introduce
considerable complications for those administering the scheme.

All the foreign schemes make provision for the exclusion or reduction of
compensation where the claimant has by his own conduct brought the
proceedings upon himself, or in some way worsened his position. In several
countries (for example Yugoslavia, Norway, Rumania and Germany) exclu-
sion is automatic where there is evidence of contributory conduct by the
defendant. Other schemes provide for the discretionary exclusion of the
claim in such circumstances—France, Japan and Sweden for example.
Discretionary refusal of compensation is more equitable, for the circum-
stances of the individual case may mean that the defendant has unwittingly
led to the proceedings being brought against him.

(4) What kind of damage is to be compensated?

The social, psychological and material effects of pre-trial detention and
a prison sentence may be very serious. The present ex gratia payment system
allows for a sum to be given in reparation for suffering caused by wrongful
conviction and imprisonment. The idea of monetary compensation for non-
material damage is well established in the English law of tort and there is
not likely, therefore, to be any objection to compensation being awarded for
both material and non-material damage. In McGregor on Damages® the
possible heads of damage resulting from false imprisonment are said to
include loss of liberty, indignity, mental suffering, disgrace and loss of social
status. In many cases these heads are more important than the actual
pecuniary loss suffered by the claimant. Assessment of damages is left to the
court’s discretion.” Damage to reputation is particularly relevant in such
cases, and is a basis for compensation.'?

In the foreign systems a distinction is often drawn between material and
non-material damage, the latter including such matters as loss of reputation
and disruption of family life. Such things are difficult to evaluate in
pecuniary terms, and some countries have solved the problem by avoiding
it; Rumania, Norway and Yugoslavia, for example, give compensation only
for financial loss resulting from the detention. Other countries have imposed
arbitrary limits. Germany, for example, limits claims for losses suffered
through detention to 10DM per day. This may prove to be totally in-

8 McGregor on Damages (13th ed., 1972).
® Ibid., para. 1265.
10 Walter v. Alltools Ltd. (1944) 61 T.L.R. 39 (C.A)).
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adequate, and provision is made for the ex-accused to claim an additional
amount provided he can show that he has suffered unusually high financial
losses as a result of his imprisonment. There is no equivalent provision
dealing with unusually severe emotional suffering, however.

In some of the Soviet countries the attitude towards compensation for
non-material damage is particularly interesting. The notion of financial
noﬂcn:wm:os for loss and injury does not fit in easily with the prevailing
political philosophy. In an attempt to avoid possible profit-making by indi-
viduals, compensation for non-material losses is given in a more practical
mo.n:._. For example, where the claimant has lost his job he may demand
reinstatement. Only Japan attempts any other form of non-monetary com-
pensation—the successful claimant may have his award publicised in the
OBnE Journal and three newspapers of his choice. The idea is a good one,
providing some balance between the publicity afforded to a conviction and
to an acquittal.

(5) Who may claim?

The claim for compensation should usually be made by the defendant
himself or, in the event of him being incapable, by his representatives. The
foreign systems have different attitudes towards the rights of third parties.
The German solution seems the most likely to be accepted in England. This
allows the heirs to claim on behalf of the deceased’s estate only where he
dies between the decision to grant compensation and the actual receipt of
the award. Where time is taken to assess the amount payable, some delay
is inevitable between the two events.

(6) Should there be a limitation period?

Most existing schemes provide a limitation period for claims, the most
extreme being that of Denmark which requires a claim to be submitted at
the time of the verdict of acquittal. It is suggested that a limitation period
of six or 12 months might be acceptable in England. A short limitation
period avoids claims where damage is slight and no immediate need for
compensation is felt by the defendant, and also avoids the problem of stale
evidence.

(7) How is the scheme to be administered?

This is another particularly difficult problem, the discussion of which
could easily occupy another article of at least this length. The existing
schemes are administered in a variety of ways. In some the decision as to
whether compensation should be awarded is taken by the court finally
acquitting the claimant and the amount assessed by an independent agency.
In others both questions are determined either by the court or an indepen-
dent tribunal. If the administration was assigned to the courts, this would
place an additional burden on them at a time when further stress must be
avoided. The establishment of a specialist tribunal to deal with the problem
raises more questions. How is it to be constituted? How formal are the
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proceedings to be? How much will it cost? At present something along the
lines of the Criminal Injuries Compensation Board is envisaged, although
it may not prove necessary to provide for regional hearings.

These are the practical problems which face those wishing to introduce a
scheme of compensation in this country. The majority of demands for
compensation are based on emotion: the feelings of injustice raised by a
wrongful conviction are very strong. Many people are similarly disturbed
by stories of hardship resulting from a pre-trial remand. The English sense
of “fair play” and * equity " is easily aroused. However, many people,
including some lawyers and the police, are opposed to any such system being
established. Principles of English law provide remedies for the act of
imprisonment which is unlawful, and not for that which is “ wrong " in the
moral sense. It is difficult for many lawyers to conceive of a right to
compensation for an act which is not in itself unlawful. It is argued that a
large number of guilty persons are already escaping justice, and to provide
them with a possible means of profiting from their crimes is unthinkable.
It is also felt that the existing remedies of English law, for example, habeas
corpus and the torts of false imprisonment and malicious prosecution, are
adequate. This view is perhaps somewhat optimistic, for the difficulties of
the individual who sues an organised body like the police are immense,
coupled with the fact that as most detention follows legitimate arrest, it is
impossible to bring an action in tort. It is sometimes suggested that juries
might be less willing to acquit if they felt that the defendant might be likely
to receive compensation. However, juries should not in theory be in
possession of any knowledge concerning the detention of the prisoner when
they are reaching their verdict. It would also be rather disturbing if the
need for a belief in guilt beyond a reasonable doubt should be subject to
economic considerations.

There are other practical objections. The major one is perhaps the cost,
but it seems unlikely that there would be a very large number of claims
each year, especially if provision were made here, as abroad, for the exclu-
sion or reduction of compensation in cases of contributory conduct by the
defendant. Opponents of such a scheme quote examples of massive awards
such as that of $600,000 to an American woman who claimed she had
suffered emotionally after being falsely arrested for a shoplifting offence.’!
The statistics available from the foreign systems are few, but suggest that
there has been no rush of claims. In France in the period 1971-73 there were
only 36 claims of which 11 were accepted, and the usual amount given for
a period of about six weeks’ detention was 3,000-4,000FF. The present
scheme was new in 1971 and claims have settled at an average of 25 each
year. In Japan in the period 1950-1971 there were claims by a quarter of all
acquitted persons of which the remarkable figure of 90 per cent. were
accepted. The average period of detention was much longer, about 125 days.
and payments averaged 200 yen per day. The German system, which is by
far the most liberal, is estimated to cost about 3,000,000DM for an average
of 1,000 claims a year. It seems unlikely that there would be a flood of

11 Awarded in an action for damages in tort.
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claims if such a scheme were to be introduced in this country, as it is most
improbable that the system accepted here would be as liberal as that in
O.n::m_dr Many of the claims submitted would fail to meet the conditions
laid down by the scheme. Furthermore, if the amounts given in ex gratia
payments are an example of policy, any awards given under the new scheme
would be unlikely to equal those in other countries. Those countries which
operate statutory schemes of compensation at the moment appear to be
able to deal with the problems which have arisen without major financial
ccawn or damage to the prestige of the judicial system. It seems to be a
question of cutting one’s compensation suit according to the quality of the
Treasury’s cloth,

. Feelings of justice demand that those who have suffered wrongful deten-
tion as a result of judicial process should be compensated, although the
difficulties attached to the implementation of such a scheme must be realised.
The difficulties are not insuperable, however, as the experience of foreign
systems shows, and it is hoped that further discussion might be given to this

topic, and that in a better economic climate a statutory scheme of com-

pensation might be introduced.

Crim.L.R.

Dealing with the Problem of
Bad Cheques in France

By Carlson Anyangwe¥*

A bad cheque is one which the drawee bank refuses to honour because
the drawer has neither sufficient funds nor an overdraft facility to meet
the amount drawn on the cheque. The problem of bad cheques is not the
prerogative of any one country alone. True, the problem varies in degree.
But its nature remains everywhere the same. Although England and some
other jurisdictions choose to treat bad cheque cases as only a mode of
fraud or deception, France, most European countries and recent American
proposals make them substantive offences.

Legislation dealing with cheques in France seems to have three main
themes:

I—Preventing the use of bad cheques
II—Bringing bad cheque offenders within the ambit of the criminal law
III—Protecting innocent bad cheque victims.

I—Measures aimed at preventing the use of bad cheques

If France, perhaps more than any other country, has often had to
address herself vigorously to the problem of bad cheques, it is because,
as one writer has rightly pointed out, the problem of bad cheques has
become un phénoméne de masse in France.! The realisation of this fact
is one of the reasons why bad cheque offenders in France are allowed
certain days of grace to make good the cheque. Statistics show that
between 1971 and 1974 at least six million bad cheques were issued in
France.? These statistics relate only to bad cheque cases of less than 1,000
francs each in value. So they do not tell the whole story.?

It is difficult to determine the number of cases involving bad cheques
in England over the same period. This is so because offences involving
bad cheques may be prosecuted either as forgery, fraud or deception
under the Theft Act 1968. Available statistics subsume bad cheque cases
either under the offence of fraud or forgery.*

However, there is little doubt, as the statistics in the British Parlia-

* Licence en Droit (Yaoundé), Dipléme de Droit Comparé (Strasbourg), LL. M.
(London). I am most grateful to Dr. L. H. Leigh of the London School of
Economics, who patiently read through drafts of this article, made valuable
suggestions and rescued me from many errors.

! Christian Gavalda: “ Une Btape? La Réforme du Chéque par la Loi du 3
3 Janvier 1972,” J.C.P. 1973 1. 2587.

2 In 1968, 650,000 bad cheques were issued; 850.000 in 1971; 1,100,000 in
1972: 1,500,000 in 1973: and 2,500,000 in 1974. See J. C. Grosliere: * Clés pour la
Reforme du Chéque: Loi No. 754 du 3 Janvier 1975.” J.C.P. 1975 1. 2716.

3 Cf. Benoist Paul: “ Chéques sans Provision,” ed. MAME, Paris, 1972.

4 See the various Reports of the Commissioner of Police in the British Parlia-
mentary Papers.
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jection (Mr. John Dyrud).

Towards Reform in Commonwealth Caribbean Real Property Law (Dr. N. J.
0. Liverpool).

Juveniles in the Barbados Society (Ms. Sandra Mason).

The Commonwealth Caribbean and the Development of the Law of the Sea

(Prof. P. K. Menon).
Protection Against Partiality in the Adjudicatory Process in Nigerian Public

Law (Dr. C. Okpaluba).
Legal Resource Needs in Small Caribbean States—The Need for New Initi-

atives (Prof. k. W. Patchett).

Legislative Drafting Course (LL.M.) at UWI (Prof. J. W. Ryan).
The Rule of Law (Mr. E. L. Thomas).

The Fault Element and Strict Liability (Miss Dorcas White).

/.,.//ﬁa-:uo:mu:c: for Wrongful Imprisonment: A Report by JUSTICE 1982

(JUSTICE, London 35pp.: £1.05)
The Report as the title suggests is concerned about the iniquities of the

Criminal justice svstem in the UK in that people who suffer wrongful
imprisonment are not as a matter of law entitled to compensation. This is
despite the fact that Article 6 of the UN International Covenant on Civil
and Political Rights, which entered into force on 23 March 1976 and was
ratified by the UK in May 1976 established the right to compensation. The
Home Office does however, make ex graria payments without question in
those cases where the Home Secretary has granted a free pardon under
the Royal prerogative or the Court of Appeal has quashed a conviction
following a reference by the Home Secretary.

This report gives a discussion of cases in which the people who suffered
wrongful imprisonment received compensation and also those cases in
which no compensation was made, to illustrate the inconsistency in the

decision-making.
A summary of the conclusions and recommendations is as follows—

Conclusions .
(i) There are no statutory provisions in the United Kingdom for the

payment of compensation to persons who have been wrongfully im-
prisoned, such as are required under Article 14(6) of the UN Inter-
national Covenant on Civil and Political Rights or are in force in
other member countries of the Council of Europe.

(ii) It is neither right nor appropriate that decisions to grant compen-
sation should rest with the Home Secretary if only because he is so
heavily involved in the administration of criminal justice and the

conduct of the police.
Recommendations
In the light of the above it is recommended that—
(iii) All claims for compensation should be determined, in respect of
both eligibility and quantum, by an independent tribunal to be
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called the Imprisonment Compensation Board. The Board woyly be
similarly constituted and operate on broadly the same principles as
the Criminal Injuries Compensation Board.

(iv) Persons who have been granted a free pardon under the Prerogatiye

of mercy or whose convictions have been quashed by the Court of
Appeal on a reference by the Home Secretary would have ap auto-
matic entitlement to compensation as they effectively have under
existing provisions for ex gratia payments,

(v) Persons whose convictions have been quashed on appeal should be

(vi)

(vii)

(viii)

(ix)

(x)

automatically entitled to apply for compensation, bup the Boarg

would be entitled (o refuse or reduce compensation if i considereq

that the conviction had been quashed on a mere technicality, or tha,
it would be inappropriate in view of the claimant’s conduct jp
respect of the matters which led 10 the eriminal proceedings,

In respect of the above, the Board would be entitled 1o 1ake into

account matters which had come (o light in the course of 3 sub-

sequent investigation.

Persons committed for (rial in custody and subsequently found nog

guilty or discharged for any of the following reasons—

(a) the prosecution may offer no evidence because new evidence
pointing to the accused’s innocence has come to light or the
available evidence has been re-examined and considered 1oo
weak to justify a trial;

(b) the prosecution may decide not to proceed because one of jis

vital witnesses is no longer available:

the trial judge may of his own volition, or on a submission i

the defence, direct the jury to acquit on the grounds of insuffi-

cient evidence;

(d) the judge may stop the trial and direct the jury to acquit because
one or more of the prosccution witnesses have been clearly
shown 1o be giving false evidence:

(e) for a variety of reasons the jury may find the accused not guilty:

should be entitled to apply for compensation if the trial Judge grants

a certificate or if counsel provides a written opinion in support of

the application.

A convicted person who has had part of his sentence remitred by the

Home Secretary because of serious doubts about the rightness of his

conviction should be entitled to apply to the Board for compen-

sation and the Board should have power o call for all the papers in
the case.

In assessing quantum, the Board should award compensation under

the following headings—

(a) expense reasonably incurred in securing the quashing of the
imprisoned person’s conviction;

(b) loss of earnings by the imprisoned person or any dependent
person where such loss is a direct consequence of the imprison-
ment;

(c) any other expenses or loss which are reasonably incurred upon
imprisonment cither by the imprisoned person or any dependent
person;

(d) pain, suffering and loss of reputation suffered by the im-
prisoned person or by the imprisoned person’s dependents.

Legal aid should be available to claimants for the presentation of

cfa‘ims and for appeals against refusals by a single member of the

Board.

—

(c
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strengthen the regulation of manipulation. As regards the latter, ﬁ_rn
recent positive efforts of the Securities Commission'’ may well sig-
nal its fresh determination to tackle a phenomenon which is as old as
the market itself.

13 See The Bond Corporation International case, The Economist, Mar 7, 1987,
South China Morning Post, Jan 15, 1987.
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Notes and Comments

DAMAGES FOR DEFAMATION IN HONG KONG — AN UPDATE

IN A previous article on damages for defamation in Hong Kong,'an
examination was made of the level of such awards, and the factors
and principles relied on by the courts in their assessment. A number
of conclusions were made as a result of that study, the major ones
being that few defamation actions were taken 10 trial in Hong Kong
and that the damages awarded tended to be relatively modest.

The purpose of this note is 10 look at the cases on this topic in the
last s1x years to see if the conclusions reached still hold true. This
note follows the same subject sub-headings as the earlier study for
the sake of consistency and ease of reference.

The problem of assessment of dama ges for defamation

The courts in recent cases have continued to point out the difh-
culty of assessing damages for defamation. Deputy Judge Barnett in
Melvin Wong v Jockey Daily News Ltd compired it to the difficulty
i assessing damages for pain and suffering in personal injury cases.
In assessing damages for injury to one’s feeling and loss of reputa-
ton, the court is being asked in effect to quantfy the unquantifiable.
This is very much akin to the assessment of damages for pain and
suflering, where a monetary award must be made for a loss which 1s
real, but which is not susceptible to proof’in a conventional manner.

In the case of pain and suffering awards, the courts of Hong Kong
have dealt with the assessment problem by using a scale of awards.
Rhind J in Li Yau-wai v Genesis Films Limited’ suggested a similar
approach for damages for detamation when he stated:*

‘Damages for injured dignity and pride are inevitably conven-

tional in nature: there is no real correlation between injured feel-

ings and dollars and cents.’ i

Thus, the courts in Hong Kong detamation cases have continued
10 look at the range of awards in other defamation cases in order to
ascertain the accepted limits for such damages. They have then con-
sidered the facts of their particular case and attempted to fit their
award into the acceptable or conventional scale of damages.

Some observations on the Hong Kony defamation decisions

The number of defamation actions taken to trial in Hong Kong
continues 1o be small. In the six years since the last study, there
* Rhodes, *Damages for Defamation in Hong Kong' (1981) 11 HKLJ 167.
“ (1984) HCA No 2469 of 1984

__:,E.::ﬁ\»Zo>uo~OCw_cxm.
abd. .




dppears 10 be only seven written Judgments in which an award of
damages was made for defamation. All of these cases were heard bya
Judge alone, despite the availability of a Jury trial.’ Nevertheless,
these cases are important as they add to the body of precedent on
damages for defamation in Hong Kong.

In these recent cases, the courts have continued to stress that the
level of damages for defamation in this jurisdiction should be guided
by the Hong Kong cases, and not by those from other jurisdictions.
Sears J in Kwing Shou Wendhal T'ing v Robin Parke, Robin
Hutcheon and the South Ching Morning Post emphasised this
point:®

"The fixing of damages is a matter of individual Judgement, but |

do not consider it right that I should have regard to any awards in

defamation cases outside the Jurisdiction of Hong Kong. What |
have 1o assess is the libel which was published in Hong Kong and
the damage to the plaintiff which occurred in Hong Kong.’

The level of damages awards

The awards in defamation cases in Hong Kong over the past six
years have ranged from $1,000" to $125,000.* The remaining awards
within these limits are as follows:

Li Yau-wai v Genesis Films Limited® $25,000
Kazim Wilson Tuet Wai-sin v Nurudeen

Ma Kwong-ming & Yaqub Lau To-ping $50,000
Kan Chung-nin v Li Kwong-ming "' $65,000
Melvin Wong v Jockey Daily News Lid $75,000
Yu Kwong-chiu & Ma Yee-fun & Lam Chi-kwong

v Consolidated Newspapers L1d " $120,000

In the previous study on damages for defamation it was found
that awards ranged from $ 1 ,000 10 $120,000, with the average award
being $29,000. The more recent awards fall almost exactly within
the same limits, although the average award stands at $66,777.

5 Rules Q.h.?..f,:tac..%m.:xlhcmv 4, LHK 1981 ed), ord 33(5)(1). In Yu Kwong-chu
& Mua Yee-fun & Lam Chi-kwong (1987) HCA No A253 of 1986, Mortimer J
suggested that it was regrettable that juries were not used in Hong Kong for
defamation cases as they were uniquely qualified to set the standard for damages.

® (1986) HCA No 2229 of 1985.

" Robin Miles Bridge v Wai Kin-bong [1984] HKLR 225,

* Kwing Shou Wendhal Ting v Robin Parke, Robin Hutch con and the South China
Morning Post (1986) HCA No 2229 of 1985,

Y (1987) HCA No A7610 of 1985,

1V (1987) HCA No A1537 of 1985,

"' (1986) HCA No A3199 of 1985.

12 (1984) HCA No 2469 of 1984, )

13 (1987) HCA No A253 of 1986. The second and third plaintiffs in this case were
each awarded $70,000.

—venepncte
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The most striking feature of the recent cases is the extent to which
they fall within the limits set by the previous cases. (This may be due
largely to the fact that the courts refer 1o the earlier cases as guide-
lines.) Even though a number of the recent cases refer to the fact that
damages should keep pace with inflation, " the courts (with one ex-
ception) have not exceeded that upper limit set by the earlier cases.
Although the award of damages must be determined by the facts of
each case, the courts in the recent cases have all been mindful of the
Hong Kong level of awards, Sears J clearly articulated this when he
said, *The damages 1 award should fit into the general pattern or
level of awards in Hong Kong, . . »

This adherence to the scale of awards set in the previous cases
means that damages for defamation continue to be modest. This
point was made by Rhind J: *The courts in Hong Kong — rightly in
my view — have not gone overboard with their awards of damages
in defamation cases.’'®

In contrast, the use of a scale for awards for pain and suffering has
been subject to severe criticism recently in Hong Kong." It has been
argued that reference to categories of injuries and a conventional
scale of awards has led to the award of damages for pain and suffer-
ing that are lower than is appropriate. No similar criticism has been
made in any of the recent defamation cases about the similar prac-
tice followed in such cases.

Factors considered in the award of compensatory damuges

The courts have continued 1o consider the injury to the plainuft
and the conduct of the defendant in assessing damages for defama-
tion."

Evidence in mitigation and the rules of procedure and evidence

Section 4 of the Defamation Ordinance" provides a complete de-
fence’ 1o a libel contained in any newspaper if the following condi-
lions are met;

" Melvin Wong v Jockey Daily News 1id (1984) HCA No 2469 of 1984,

5 Kwing Shou Wendhal Ting v Robin Purke, Robin Hutcheon and the South Ching
Morning Post (1986) HCA No 2229 of 19y5.

1 Li Yau-wai v Genesis Filmy Limited (1987) HCA No AT610 of 1985,

17 See Lee Ting-lam [1980) HKLR 657 and comments in Chan Yin-pun (1986) 16
HKLJ 448; Wong Yuk-kin v Yip Hing-keung (1987) HCA No A1053 of 1985:
Tsang Yung-sang v Sunfield Building Contractors Lid (1987) HCA No 957 of
1984; Chin Kwan-tai [1987] 1| HKLR 1.

W See Yu Kwong-chiu & Ma Yee-fun & Lam Chi-kwon g v Consolidated Newspapers
Lid (1987) HCA No A253 of 1986.

" cap 21, LHK 1964 ed.

~ This should be contrasted withs 3 of the Defamation Ordinance, where an apolo-
8y can be entered as evidence in mitigation of damages only.
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1. The libel was inserted in the newspaper without actual malice
and without gross negligence; and
1. That before the commencement of the action, or at the earli-
est opportunity afterwards, a full apology for the libel is in-
serted in the newspaper . . . : and
1. That the defendant has made a payment of money into court
by way of amends.’

The substantive and procedural requirements of this defence
were recently considered in Robin Bridge v Wai Kin-bong.* Mantel J
pointed out that the courts had not really attempted to define gross
negligence, but if he were forced to define it — which he was not
required to do** — he would say that it was ‘flagrant or glaring
negligence.’* As far as the required apology is concerned, he held
that *[t]he reparation required of the apology is for the injury done to
the plaintiff’s reputation, not to some abstract notion of truth.’™

With regard to the payment into court, Mantell J made a number
ofimportant statements as 1o the procedures to be followed. He held
that the payment should be ‘a sufficient sum to compensate the
plaintiff for his injury.”® This sum should be determined by asking
the jury or judge, as the case may be, to decide what is a sufficient
sum before disclosing the amount paid into court. Unfortunately, in
this case, the sum paid into court had been disclosed in one of the
agreed documents.” Finally, any such payment into court musl
state, in the notice of payment into court, that it is made pursuant to
section 4 of the Defamation Ordinance, before the section 4 defence
can be relied on. In this case, a general notice of payment into court
was issued and Mantell J held that, on the face of it, it simply ap-
peared as a payment into court under order 22 of the Supreme Coun
Rules. Mantell J therefore treated this payment simply as one under
order 22, and denied the defence under section 4 of the Defamation
Ordinance, which the defendant had successfully proven but could
not rely on because of the mistaken procedure followed.

1

The award of exemplary damages

The question of whether the Rookes v Barnard® limitations on the
award of exemplary damages should be followed in Hong Kong®
21 (1984) HKLR 225,

22 Mantell J had found no evidence at all of negligence.

23 n 21 above, at 227.

4 ibid.

3 n 21 above, at 228, o

¢ Mantell J was prepared to overlook this by putting the disclosed sum out of his
mind and independently assessing the damages that might be recoverable on the
facts of this case: n 21 above, a1 228.

27 [1964] AC 1129,

X n 1 above, at 190,
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was not considered in any of the recent cases. Rhind J in Li Yau-wai
v Genesis Films Limited* without referring to Rookes v Barnard,
did consider the award of exemplary damages using the Rookes v
Barnard criteria.

In a number of the recent cases, it was held that the defendant’s
conduct justified the award of an element of aggravated damages in
the award."

A few concluding comments

The recent cases on damages for defamation, although few in
number, support the conclusion reached in the earhier study that
such awards tend to be modest. The highest single award made by
the courts now stands at $125,000." It is interesting to note that the
Chief Justice in a case that was brought to trial, and which was
settled in the course of the trial, approved a settlement of $500,000.
This sum far exceeds the maximum award made by the courts in
Hong Kong.

The plaintiffs in the recent defamation cases tend to be at the top
end of the social scale. They have included actors, businessmen and
solicitors. Their financial situation would suggest that vindication
of their reputation was more important than tinancial compensa-
ton,

The small number of defamation cases taken to trial, and the level
ofawards made, vindicate the words of Huggins J (as he then was)
that in Hong Kong defamation actions, ‘the courts do not wish to
encourage “‘gold digging”. . . %

PETER F RHODES*

“ (1987) HCA No A7610 of 1985.

Y Li Yau-wai v Genesis Films Limuted (1987) HCA No A7610 of 1985, Kazim
Wilson Tuer Wai-sin v Nurudeen Ma Kwong-ming and Yaqub Lau To-ping
(1987) HCA No A1537 of 1985, Kan Chung-nin v L Kwong-nng (1986) HCA
No A3199 of 1985; Kwing Shou Wendhal Ling v Robin Parke. Robin Hutcheon
and the South China Morning Post Lid (1986) HHCA No 2229 ol 1955,

“ Kwing Shou Wendhal Ting v Robin Parke, Robin Hutcheon and the South China
Morning Post Ltd (1986) HCA No 2229 of 1985.

= Man For-tai and Eupo-Air Travel Servicey (Hong Kong) Lid v Covered ( 'ps Pub-
lishing Ltd, Lee Kam-shek, Lo Hai-ho and Law Kam-put, South China Morning
Post, Oct 28, 1981,

" Chan Kwong-wai v Lo Sau-king [1963] HKLR 692, 701,

" LLB(Auck), LLM (Alta & Harv); Barrister and Solicitor of the High Court of New
Zealand and the Court of Queen’s Bench for Saskatchewan; Senior Lecturer and
Dean, Faculty of Law, University of Hong Kong. I would like 10 gratetully ac-
knowledge the research assistance of Mr Alfred H H Chan, LLB, PCLL (HK).
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APPENDIX
Digest of Hong Kong Decisions (1981-87)
(NB All cases decided by judge alone)
Name of )
Name of Case Publication Defamatory Statement Award
Bridge Reportin It wus reported that the $1,000
v Tin Tin Yat plainutl, a solicitor, had been
War Kin-bong Pao ordered not 1o become a
[1984]) HKLR partner of any solicitors’ firm
2235 or to commence his own
pracuice within the next five
years.
Melvin Wong Magazine The plainuff, an actor, was $75,000
v known as alleged to be unwelcome by
Juckey Daily The General Singaporean and Malaysian
News Lid Weekly audiences, that he was an

HCA 2469/84

Kazim Wilson
Tuet Wai-sin
Vv
Nurudeen Ma
Kwong-ming
HCA 1537/85

Kwing Shou
Wendhal Ting
v

Fuarke,
Hutcheon, &
SCMP

HCA 2229/85

Kan Chung-nin,
v

Li Kwong-ming

HCA 3199/85

The HK Mushim
Herald (issued
monthly free

of charge to
Muslims on a
mailing list)

Article in
the SCMP

Letter distributed
1o all members
of the Residents’
Association of
Sui Wo Court
and posted up

on three
notice-boards

immoral or improper artist,
and that he had to rely on his
wife, Chiu Ngar Chi, a famous
actress, to obtain stage work
for him.

It was alleged that the plainuft’
was a hypocrite, that he
claimed to be leader of the
Mushims in Hong Kong, that
he used his wealth to lure
members of the Chinese
Muslims’ Association to vote
him Chairman, and that he
used this position for personal
interests and for the promotion
of his private business.

It was alleged that the plainuff
had no idea of how to conduct
himself in a professional
manner when in charge of
Harps, a Hong Kong First
Division soccer team.

It was alleged that the plainuff
had been removed from the
Hong Kong Home Ownership
Scheme Housing Estate Aftairs
Association s a result of his
behaviour, that he had
damaged the reputauion of the
Residents’ Association, and
that he had exploited the
Residents’ Association for

his own political ends.

$50,000

$125,000

$65,000
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Mame of Case

Name of
Publication

Detamutory Statement

Awurd

Li Yau-Was

vV
Genests Frims
Lid
HCA 7610/85

Yu Awong-chiu
& Ma Yee-fun
& Lam Chi-
anong

3
Comsolidated
Newspapers Lid
HCA A253/86

A Cantonese
film, a bawdy
comedy called
‘Seven Angels,
shown in Hong
Kong

Arucles in the
Wanchar Star,
Tsuen Wan Star,
Wong Tai Sin
Star and Eastern
District Swar

Without the permission of the
plamuff (a hife imsurance
salesman), the defendants
used a photograph ol the
plainufTin the film 10
represent the photograph in a
shrine ot a dead man.

Tewas alleged that the first
plainutl, the tounder and
clder ol the Church of God,
and the second and turd
plamutls, also clders of the
church, were preaching evil
and heresy [t was also alleged
that by their preaching they
influenced people o commit
suicide, incest, immoral acts,
and crimes. This behaviour
wits sind 1o destroy Ganmuly ties
and endanger society.

> g

$£25.000

$120,000
first
plamutt

$70,000
second
plainutt

$70,000
third
plamufl

PRIVATE INTERNATIONAL LAW [N HONG KONG: MARRIAGE

MAaNY distinguished commentators,'and others,” have discussed the
theoretical aspects of the private international law of marriage. This
article 1s not about those theories, but rather concentrates on certain
more specific issues which have arisen before the Hong Kong courts.
Yeteven this slight analysis reveals a most WOrTying situation, for it
1s difficult to avoid the conclusion that those who drafied the rele-
vant local legislation had a very limited appreciation of private in-

ternational law,
In the past, any aspect of private ine
Kong have been considered as a some

rmational law might*in Hong
what academic, even esoteric,

lopic. <.2. asa P_c_d Special Administrative Region of the People’s
Republic of China, Hong Kong will have ever-increasing contact

* Dicey and Morris, Conflict of Laws (11th ed |
Private International Law (10th ed 1979) ch
Laws of Marriage® (1972) 35 MLR 571:
Marriage’ (1978) 41 MLR 38: and Fentimar

Proper Law’ [1985] CLJ 256,

* Smart, ‘Interest Analysis, False Conflicts and the Esse

(1Y85) 14 Anglo-Am LR 225.
' Mistakenly, 1t is submitted.

987) ch 17, Cheshire and North,
215 Harley, *The English Contlict of
Jattey, *The Essential Validity of
1, "The Validity of Marriage and the

ntial Vahidity of Marriage’
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I. A COMPARATIVE INVESTIGATION

1.1. Introduction

Special provisions on compensation for unjustitiable nmprison-
ment can be found in most European countries. In what follows,
i addition to Denmark, regard will be paid 10 the laws of Nor-
way, Sweden, West Germany, England, France, and Yugoskavia.!

Like Denmark, all these countries, with the exception ol
England, have special legislation on imprisonmment Compensi-
tion. However, the formulas used for expressing the basic prin-
ciple differ from one country to another. While the prisoner in
Denmark, Norway and Yugoslavia hus—under certain condi-
tions—a legal claim to compensation, the French CPP sec. 149
provides only for the discretionary awarding of caims.? In
Sweden, equity is part of the basis for compensation, 1o, since
compensation can generally be refused if the circumstances do
not justify awarding it (EL sec. 1(2))." A combination of the
two systems is employed in Germany, depending upon what the
result of the case is. Even though the formal difference be-
tween an equity system and a system which gives the accused a
legal claim to compensation is pronounced, it muy reasonably
be asked whether the practical result does not in fact verge on
relative uniformity in so far as compensation claims ex lege
are contingent on assumptions of a markedly discretionary
nature.

In all the countries concerned, an imprisoned person may
institute an action for compensation on the basis of the ordi-
nary rules on civil compensation, possibly in combination with
a privately instigated criminal action. Because of the costs in-
volved, however, this remedy is of real signiticance only in
countries where no special provisions exist. As mentioned, this

' CE in this connection Gammeltolt-Hansen, pp. 16 1

A similar system exists in Holland and i certain Swiss ¢a
planned in Belgium; cf. Jeschek/Kriimpelmann, p. 981.

* Cf. Bratholm, pp. 89 {.

ns and s
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is the case in England, where complaints and compensation
claims can be raised on the basis of “false imprisonment”
or “malicious prosecution”.?

In what follows, the substantive and formal conditions for
compensation will be discussed (1.2 and 1.3). In addition, the
injuries which are covered by the compensation and the guide-
lines for assessment will be touched on (1.4). Finally, there will
be a short discussion of reform atempts which are under wiy
in the countries in question (1.5). The section ends with a run-
down of the provisions for imprisonment compensation in the
European Convention on Human Rights (1.6).

1.2 Substantive conditions

1.2.1. The action Justifying  compensation. In  Danish law, a
distinction is made between unlawful and unjustified imprison-
ment. Unlawful imprisonment is dealt with in Rpl. sec.
1018 a; it means imprisonment in a case where no such
measure should have been taken, e.g. where a person has been
held in custody for an act which is not a crime. Unjustified
imprisonment means imprisonment in a situation where im-
prisonment as such can be justified but should not have taken
place in the case at bar, e.g. where a person has been charged
with a crime but is acquitted for lack of evidence. The provi-
sions on unjustified imprisonment are found in Rpl. sec.
1018 b. This distinction, which will be discussed in detail later
on,® does not occur in corresponding explicit provisions
in the law of other countries.® In England, compensation for
unlawful imprisonment is attached to charges of false im-
prisonment, while unjustified imprisonment can lead to charges
of malicious prosecution. Since it is in practice extremely rare
that complaints of the latter kind are entertained,” one can
therefore speak of a certain practical limitation of the accessi-
bility of compensation for unlawful imprisonment. No similar
limitation is to be found in the other countries investigated.

' It is also possible to receive an equity compensation from the Home
Office or from Parliament through a private act; cf. Linckelmann, pp. 7 I
The Norwegian Parliament has a similar facility; cf. Hjort, pp. 9 1t Bra-
holm, p. 62.

® See,mfra, 2.1.1.

" The Austrian compensation law (from 1969) is, however, based on the
differentiation, sec 2(1)(a); cf. Moos, p- 516.

? Cf. Huber, p. 181,
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For a compuarative legal evaluation, it is important o know
whether the basis for compensation for imprisonment ditfers
from that used for other coercive measures, mcluding imprison-
ment surrogates.

In France and Yugoslavia, compensation cannot be obtained
for measures other than imprisonment. In England such com-
pensation claims are handled as complaints of malicious prose-
cution; they are seldom entertained.

In both Denmark and Sweden, arvest is on an cqual tooting
with imprisonment, though in Sweden this is so only in so ftar
as the arrest is later succeeded by imprisonment, or has lasted
more than 24 hours. The same rule applies in Swedish law to
travel bans, although compensation for the other measures
taken in the course of criminal procedure is not permitted.
In Denmark, such encroachments are liable to compensation
“according to the circumstances” (Rpl. sec. 1018 ¢). In Nor-
way, too, encroachments other than imprisonment® are included
in a similar provision. According 1o Stpl. sec. 46Y(1), the accused
may receive compensation for substantial loss of welfare
brought about by prosecution.

West Germany has gone furthest: there, complete corre-
spondence between imprisonment and other measures has been
established (StrEG sec. 2(2)).

In most countries, there is greater accessibility 10 compensa-
tion for wholly or partially served imprisonment than to com-
pensation for remand. This applies 10 Denmark (Rpl. sec.
1018 b(4), Sweden (EL secs. 2 and 3), Norway (Stpl. sec. 469(2))
and France (CPP sec. 626). In Germany, the basis for compen-
sation is, by and large, uniformly regulated. The same is true
of Yugoslavia (CCP sec. 507). English law does not contain
special provisions for compensation for sentences served, and
therefore in reality places punishment on an equal footing with
imprisonment.

1.2.2. The verdict. None of the countries investigated limits
the accessibility of compensation to cases where absolute acquit-
tal has taken place. Dropping the case because of lack of evi-
dence (possible rejection of the case by the court) is in this
way equal to acquittal.

1.2.3.  Reasons for exclusion from compensation. An im-
prisoned person may have brought about imprisonment

* Including arrest; cf. Bratholm, p. 16,
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through his oun behaviour, in WO wiys: he _::_/1!::. ex-
ample by oftering a false contession or other antrue explana-
tion—have incurred grave suspicion; or he may by attempung
evasion, collusion, €1¢., have created the basis for the imprison-
ment itsell.

In Norway, Sweden and Yugoslavia, wuch acton on the part
of the accused causes exclusion  from _..::;X.:.,...:,_:_..., Ini-
Gally, this was the case in Germany, 100 However, in contract=
ing suspicion there has to be intent or flagrant negligence on
the part of the accused.? 1F the qccused  gives incorrect
evidence on essential  points or SUPPrEsses evidence even
though he has declared himselt willing 1o submit an explana-
tion, :“.Z_::_:MQ:._:: is not a neeessary eltect Reduction of
m::;un_,.,,_._::: may take c.::,...._,_ In Denmark, quch circums
ctances involving the accused are generally regarded as grounds
for discretionary reduction or exclusion from ﬁ.::,,?r.:{.:::.._

In Denmark and Norway, .,.::..._vc:y_.:._:: is excluded il there
are still grounds for presuming the accused to be guilty of the
crime  charged.? The Norwegian provision even requires
that the evidence ._:,,...xn:_c: shall be refuted; n ?._.:_,,:,.n. how-
ever, the accused is not required 10 produce positive evidence
of his innocence, only a certain auenuation of the c_,:xn.::,_::,.,,
evidence.'

Swedish law contains no express provision 1o the effect that
the accused’s guilt shall be taken mto account. An assumption
of this, however, is contained in the general rule about refusal
of compensation where in the circumstances it does not seem
reasonable 1o give Q::__vc:x.._:::.n In Yugoslavia, it is unclear
o what extent CCP sec. 507 must be understood 1o require
mvalidation of guilt.?

Among the countries investigated, only Germany has, with
SurEG, given up the idea of establishing special conditions con-

cerning the accused’s ﬁ.::r Mere ..F.A_:._:_.__ or withdrawal of

charges for lack of evidence 15 sufticient.

osepl. see 4708 EL sec. 1(2); COP sec. 5U7, ). sec. HO0E).

¢ §rEG sec. 5(2) and (3). CE. about Danish law, pp. 46 it

S EG sec. Bl

vRpl e 1018 hid).

# Rplosec. 1018 D)) Stpl. sec. A69E).

¢ CL Brathohm, pp ue 1,

2 gL osec HEK 5.0.U. 1972: 73, pp- 95 [, 37 ., and 197 i
compare with this Jeschek/k impelmant, p. YR0).

1L Separovic, pp- 305 1 .

LA similar adjusiment now also existy in East Germany, Crechoslovitkia,
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T, ; ;
E..:« 1. Oq.c::a., for exclusion  from or reduction of compen-
sation and their ef fects _

Presumption of the

The accused’s own ¢
S ! , L 1 Calisd-
accused’s guill )

tion of iImprisonment Eftects

Denmark, Norway Norway, 5
 Norway, h v, Sweden, Obhgatory e -
(Yugosaviar) Germany (partially), m_c_w e

Yugoslavia

Sweden Denmuark, Germany

Discretionary exclu-
amally) wnary exclu

sion or reduction

Germany (Yugoslavia?) No exclu
i s10n

The different systems of compensation are show

cally in Table 1. n schemat-

1.3. Formal Conditions

1.8.1. Competence. Ordinarily, the court which administers
,,rn. case (or where the case would have been administered had
it __n,xun: advanced to trial) also decides the question of no:“ en-
sation,? with the assistance of lay judges, according to the n:.nﬂﬂ:-
stances. In Germany, the court decides only the question
whether compensation should be granted or not; _Enm assess-
ment is. carried out by the Landesjustizverwaltung mm: ad-
ministrative authority of the Land) under civil appeal.”®

French and Yugoslavian law difter from this general model
In France, the question of compensation is decided by a ncﬁ:.‘
mission made up of three judges from the Cour de Cassation.”
In Yugoslavia, too, the decision is placed under the h.:la._n:o‘:
of a Em:m-. authority—the supreme court ot the province—
nr.c:mr it has to be prepared by the investigating judge wh
tried the case in the first instance.® B e A
~ In wo countries, the possibility of an administrative decision
s ,rw_m open. According to the Danish Rpl. sec. 1018 h(2) the
Minister of ._:m:nn may, after consultation with the ﬁ_dmnn:,:c:
the counsel for the detence, and the court, approve the no:,_“
._u__”_..m:_._._?nwﬂ.ﬁ,._“: Swiss cantons; cb. Linckelmann, pp. 91 f.; Jeschek/Krumpel-

» Cf. Rpl. sec. 1018 ¢ (see also secs.
sec. 5: StrEG secs. 8 and 9.

i Cf. StrEG sec. 10,

T Cf. CPP sec. 149(1).

* Cf. CCP sec. 503.

3-Sc. Su L. (1974)

1018 i=10181); Stpl. sec. 471, EL
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pensation claim.* A similar system is prescribed under Yugo-
slavian law (CCP sec. 502): an administrative settlement has o
be attempted in all cases before the question is brought to
court.

1.3.2. Procedural form. Where the question ol compensi-
tion is decided by a court, this is, as a rule, done according
to criminal procedure. France is the only country where the
question is tried under the rules of civil procedure:! the deci-
sion is not accompanied by an opinion.

1.3.3. Time limits. Ordinarily, the question is decided at
the trial itself.2 Possibilities have been opened, everywhere,
however, for examination and decision to take place later, sub-
ject to certain time limits.

The time limits are calculated from the pronouncement of
the verdict (or possibly from the moment when the decision
is 1o be considered final) or from the announcement ol the
prosecution’s abandonment of prosecution. In Yugoslavia the
time limit is one year,” in France six months,* in Sweden three
months,S and in Norway one month.® Most rigorous of all is
the Danish provision, according to which the compensation
claim must normally be submitted in direct connection with the
verdict—in jury trials even before submission for judgment.?
Only when the court decides to put off the question untl it
can be treated under a separate case is there provision for a
postponement, subject to a limit of 12 weeks. The same time
limit applies where the case ends in a withdrawal of charges.®
The various time limits can be exceeded, however, if new in-
formation of major significance is presented.”

1.3.4. Petition. In the countries discussed above, the ques-
tion of compensation can only be taken up at the request of

L]

The provision has not only formal, but also substantive sigmificance,
since compensation claims are regularly met lor equity reasons, for example
where the time limit for the application has been exceeded, where the accused
has caused imprisonment, or where a certain presumption of guilt is present.

| Cf. CPP sec. 149-2.

2 The exceptions are—because of the division of competence—France and
Yugoslavia.

* CCP sec, 501.

4 CPPsec. 149(2).

* EL sec. 5.

4 Sepl. sec. 471(2).

7 Rpl. sec. 1018 g(1).

* Rpl. sec. 1018 g(2).

¢ Rpl. sec. 1018 g(3).
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the accused. Germany, on the other hand, has @ system of is
own. Examination is undertaken ex officie by the court con-
cerned in connection with the 1

al.' When the case ends
in a suspension of prosecution, an application from the accused
is still required; this has w0 be filed not lLaier than one
month after the prosecutor’s announcement.®  As for the
assessment, the claim for it has 1o be presented to the Landes-
justizverwaltung  within six _months (or where a Turther delay
deemed justifiable, within one year) alter the court’s deci-
sion on compensation responsibility became final.*

1.3.5. Appeal. The compensation  dedision  can be chal-
lenged by appeal in all the countries discussed except France,
where the decision lies in the hands of the Supreme Court.

|4 Damages

In Norway and Yugoslavia, the enactments on compensation
for unjustified imprisonment cover only cconomic loss.t Com-
pensation is claimed in pursuance ol the ordinary civil com-
pensation rules®  In  Engl
given for non-material dan
of liberty.*

In Denmark, Sweden, and Germany, compensation for loss
of revenue as well as for non-material damage is allowed.”
In Germany and Sweden, the rules for non-material damage,
however, contain special limitations. According to SwEG sec.
7(3), a maximum of 10 DM per day can be granted in indem-
nity, even where the individual circumstances might indicate
a higher amount.® In Sweden, indemnity for non-material
damage can be granted only when there are special grounds
for so doing.

i, extensive  compensation 15

¢ i connection with ﬁ__p._:.?.,:r:_

StrEG sec. B,
L SrEG sec. 9(1).
StrEG sec, TO(1) and sec. 120

4 Sipl. sec. 469(3); ol B : ) 62 1, where there as, howeser, one
example ol a court being so generous m the assesst wan
ed that there had been an au

1sl e assuin-
1o cnsate | 1- Al damage

also. CCP sec. 507, cl. sec. H00(1); ¢t Collection of Yigosluzr Laws, vol. XIX,
p. 184, note 135, lIvancevic, Haftung des Staates fur rechtswidniges Ver-
halten semer Organe, 1967, p. 400,

* CF. Bratholm, p. 62,

© G Huber, pp. 1749 11

T Rpl. secs. 1018 wd 101X LU EL sec. (1) SwrEG see. 7(1) and (3).

v CE Kleinknecht, Strafprozesordnung  mit GVGund - Nebengeetzen. Kom-
mentar, 30th ed. Munich 1471, p. 1382,
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In France, compensation can be granted for cconomic as well
4s non-economic losses.? But an important limitation is inserted
in CPP sec. 149, which excludes compensation unless there s
“un préjudice manitestement anormal et d'une particuliere
gravite”. This limitation difters from the corresponding rule
in Swedish law, since it also applies 10 cconomic loss,

1.5. Reforms

The French and the West German statutes on imprisonment
compensation are of recent origin, dating in France from 1970
and in West Germany from 1971, In Yugoslavia, the law s also
relatively new (1965); it is reported that a new statute is under
preparation which will provide tor indemnity for non-economic
losses 100.!

In England, there do not seem to be any plans for intro-
ducing special provisions for lability tor unjustitied imprison-
ment.*

In Denmark, amendments are being prepared by a commis-
sion; no report, however, has yet been t_,nmn_:ﬁ_.

In Norway, the Criminal Procedure Law Committee in s
Report of June 1969 (pp. 52-3, 362-7) proposed several
amendments of the present rules from 1917. The changes
would mean that it would not be required that evidence of
guilt be refuted; it would be sufficient for the accused o make
his innocence seem probable.” In addition, there would be
access to the granting of equity-orientated compensation, even
where the ordinary compensation conditions have not been ful-
filled. Non-economic losses would be compensated where special
circumstances indicate the need for such compensation. The
committee considered® making it possible to meet com-
pensation demands administratively, but finally rejected this
idea.

In Sweden, new laws in this area are under preparation.
In Legislative Commission Report 1972 no. 75 (8.0.U, 1972:
73) there is included a proposal for a new law which would
cover compensation for all deprivation of liberty within as well

v Cf. Linckelmann, p. 31, note 3.

Cf. Separovic, p. 308.

: Cf. Huber, p. 137.

# In all important aspects, however, this is only a codification of pr
to now, cf. p. 32.

1 On a Danish model, see supra, 1.3.1.

tice up
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as outside the limits of criminal procedure. Compensation for
imprisonment surrogates (travel bans) would also be covered by
this prospective law. In relation to the present rules for com-
pensation for imprisonment (EL from 1945), the most impor-
tant change is that presumption of guilt is climinated as a
ground for exclusion from compensation. It the criminal case
ends in acquittal, withdrawal of charges, e, the imprisoned
person has a proper legal claim to compensation, unless he
caused the imprisonment himself.

1.6. The European Convention on Human Rights

The European Human Rights Convention contains in art. 3,
sec. 5, the following provision: “Everyone who has been a vic-
tim of arrest or detention in contravention of the provisions of
this Article shall have an enforceable right to compensation.”

It appears from the wording that only actually liberty-de-
priving measures (arrest and imprisonment) are covered by the
rule.

The formulation of the article difters from the national rules
discussed here in that it attaches compensation liability to
violation of the conditions for imprisonment alone—that is, the
so-called unlawful deprivation of liberty—without regard to
the final result of the trial.® On the one hand, this limitation
is substantially narrower than are the national provisions which
make responsibility dependent on acquittal or withdrawal of
charges. On the other hand, the term “unlawful imprison-
ment” is fundamentally broader, since it covers all cases
where the conditions for imprisonment were not fulfilled, re-
gardless of the subsequent conviction ol the accused. Most
conditions for imprisonment in the Convention as well as in
national laws are discretionary in character (qualified suspicion,
danger of escape, danger of collusion, etc.). The Court on
Human Rights has explained, however, that it will not hesitate
to examine how the national authority concerned exercised its

» Conversely, the compens ton guestion is not mentioned in the Counal
of Europe resolution of April 19, 1965, on remand,

¢ The U.N. Convention on Civil and Political Rights (1966), art 9, is abo
based on the term unlawtul imprisonment; cf. here Triflierer, Die Unter-
suchungshaft, p. 906, note 101,
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discretion. The Court will do so even where a case has ended
with a conviction (as for example in the Ringeisen case).!

One can question whether only violation of the Convention'’s
conditons for imprisonment can form the basis for compensa-
tion claims, or whether mfringement of the national conditions
for imprisonment is sufficient to bring art. 5, sec. 5, into eftect.
A literal interpretation shows that the Convention’s conditions
are decisive. The Court, however, has severely sharpened the
conditions for imprisonment laid down in art. 5 by taking o
account the respective national rules when evaluating the legal-
ity of imprisonment.? With this in mind, one may characterize
the basis for compensation in art. 5, sec. 5, as follows: It is
sutficient that either the Convention's or the respondent state's
conditions for imprisonment shall have been violated.

This only goes for violation of the substantive conditions for
imprisonment. If a formal condition was disregarded, com-
pensation would ordinarily not be considered justifiable unless
it seemed probable that the violation had a practical effect on
the imprisonment decision.?

It is not clear whether art, 5, sec. 5, also includes non-mate-
rial damage. The English expression “compensation” and the
French word “réparation” are not in full accord on this
point, since the meaning of the English word is somewhat nar-
rower than that of the French one.* Legal writers in gen-
eral seem to assume that “compensation” includes non-mate-
rial damage.® An argument in favour of this interpretation
is to be found in the wording of art. 50—the general provision
for compensation for actions contrary to the Convention—
where the broad expression “satisfaction” is used.

In the remedy offered by art. 5, sec. 5, there is a limitation
inherent in the requirement that all domestic remedies must
have been exhausted before the complaint can be submitted 1o

' CE Gammelwoft-Hansen, Jursten 14973, pp. 401t ol Guradee,
pp. 48 1.

* This is especially true of art. 5, sec. 3, on duration of

* CI. Guradze, p- 86; also see mfra, 3.9.1.

Y CL. Fawcew, The Application of the European Convention on Human
Ruights, Oxford 1969, p. 118,

* Ct. Linckelmann, p- 49, notes 5 and 6; cf. Brickler, Deutsche Richter-
zettung 1965, pp. 256 f. -

" CI. Herzog, Zeitschnift fur Awlindisches und Offentliches  Recht 1961,
pp. 239 1.

\prisonment.
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the Commission of Human Righis (art. 26).7 If the complaint is
about remand and the Commission finds that @ violuion of art.
b5, sec. 1(c), or sec. 3, has tuken place, the Commission cannot
make a decision on the compensation question il the cliim
for compensation has been presented 1o the natonal authorities
and rejected by them. Another procedure apples when the
Court has established a violation, According to the Conven-
tion’s art. 50, the Court has the authority to award compensa-
tion when it has held that there has been a violation of the
rights of the Convention. It has been established clearly in the
Belgian Vagrancy cases that compensation, according to art.
50, does not presuppose that the domestic remedies were ex-
hausted.® Even so, the Court has followed the practice ot post-
poning the decision on the compensation question in order to
give the respondent state an opportunity to settle the case it-
selt.? If this does not happen, the plainttt may—it the
Commission brings the case before the Court—have the com-
pensation question decided by the Court. This happened in the
Ringeisen case.!

2. DANISH LAW
2.1. Substantive conditions?

2.1.1. Unlawful and wnpustified  tmprisonment.  Danish  law s
based on the distinction between unlawtul and unjustitied im-
prisonment.

Unlawful mprisonment, which is dealt with  in Rpl. sec.
1018 a, means imprisonment where imprisonment should not
have been resorted to. This can be understood to mean that
the conditions enumerated in the Administration of Justice
Act (and the Constitution) were not present at the ume of the
mitiation or continuation of imprisonment.* An important

T CE. Digest of Case-Law relating to the European  Convention on Human
Rughts (1955-1967), p. 82; Collecuon ol Decisions from the European Com-
mission of Human Rights, no. 36, p. 6y,

* Cf. Publications A, vol. 14 pp. 7 IF

" Cf. Publications A, vol. 10, p-
p. 7.

' CF. Gummeloti-Hansen, Junen 1973, pp. 405 .

* For the formal conditions see the Administration of Justice Aet, secs.
1018 g - 1018 m (reproduced in Appendix) together with the remarks, supra,
1.3,

vol. 13, p. 46; and especilly vol, 15

H. Munch-Petersen V., P 154 Kommenteret Retsplejelov, pp. 1017 f.




40 HANS GAMMELTOFT-HANSEN

modification, however, is that only such legal errors as may
influence the imprisonment question are covered by sec.
1018 a.* Thus the substantive conditions for imprisonment
should have been disregarded, directly or indirectly.

Unjustified  imprisonment, which is dealt with in Rpl. sec.
1018 b, implies that the criminal case ends in acquittal for rea-
sons of lack of evidence or withdrawal of charges without there
being any grounds for disqualification such as presumption ol
guilt or “contributory fault” (cf. Rpl. sec. 1018 b(2)(a) and
(3)).

In order to evaluate the significance of this distinction in
practice, a three-part grouping can be set up according to
whether, on the one hand, the conditions in sec. 1018 a or
sec. 1018 b alone are fulfilled or, on the other, both sets of
conditions are present together.

Group 1. Unlawful imprisonment, sec. 1018 a (disregarding
of substantive conditions for imprisonment—either later con-
viction, or acquittal, withdrawal of charge for lack of evidence
with presumption of guilt, or the accused’s own causation of’
the imprisonment).

In all of the published judicial decisions since the Administra-
tion of Justice Act (1919) came into force, there seems to be
only one example in the area of remand where compensation
was given for unlawful imprisonment without the conditions
for compensation for unjustified imprisonment being present:

Ufr 1931. 638 @. F. was imprisoned, charged with insurance
fraud and incendiarism; as ground for imprisonment the lower
court cited danger of collusion. Four days later the High Court
litted the imprisonment since neither danger of collusion nor other
grounds for imprisonment were indicated to a sufficient degree.
‘T'he High Court stated further: "Accordingly F. is found . .. re-
gardless of whether according 10 information now available there
is 4 reasonable presumption of his guilt in those crimes for which
he was imprisoned, 1o have the right to compensation in pursuance
ol the conditions in Rpl. sec. 792 (1), last point.'?

This isolated decision of the Eastern High Court must be
termed in direct conflict with a Supreme Court decision, pro-
nounced a week earlier:

* CI. Hurwitz 11, p. 530,
* The present sec. 1018 a.
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UfR 1931 462 H. In this case, too, the High Court (Western High
Court) annulled the lower court's decision for Imprisonment on
the ground of danger of collusion. The accused was later convicted
ol the crimes dited (cf. UR 1930, 945 H). Thereafter he applied
tor compensation for unlaw fu imprisonment, which was refused
by the jury court. The Supreme Court rejected his claim.®

Group 2. Unjustified imprisonment, sec. 1018 b (withdrawal
of charges for lack of evidence or acquittal without presump-
tion of guilt or “contributory fault"—no disregarding of the
material conditions for imprisonment).

This group is abundantly represented in the published collec-
tions of court decisions.

To mention a few: UIR 1921, 465 H; 1927, 319 H; 1928. 831 @;
1929. 1024 H; 1930. 898 Vi 1931.398 @; 1935.1087 H; 1938.975
9, 1947.553 H; 1947.9495 H: 1948.1080  H; 1950.996 D,
1955.352 @; 1961.914 H: 1966.337 @; 1966.801 ?; 1969.794 9,
1970.862 @; 1971 827 V.

In all the cases listed above, the accused was acquitted or
the charge dropped. In none of the cases, however, does it
seem to have been discussed whether sec. 1018 a could have
been invoked, because the conditions for qualified suspicion?
had not been fulfilled at the initiation or continuation of im-
prisonment. The same applies to published verdicts where com-
pensation was rejected on the grounds of presumption of guilt
or the accused’s own causation of imprisonment, and where
it had therefore been natural to consider compensation under
sec. 1018 a as a subsidiary possibility.®

Group 3. Imprisonment is both unlawful and unjustified,
secs. 1018 aand 1018 b.

In this group there might possibly be listed a few published
decisions.® Nor can it be denied on the basis of the court
reports that a number of the cases mentioned under group 2
include a sequence of events which makes imprisonment un-
Justified as well as unlaw ful.

“ Cf., on the question of the extent to which incorrect usage of the special
grounds for imprisonment can form the basis tor compensation for unlawful
imprisonment, p. 54.

" See supra, 1.2.3.

" Exceptions are UfR 1927.915 H and 1932.330, note 2.

* UIR 1935.1087 H and 1950.996 @, and VLT 1949.54.
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Judging from published practice it must be noted that the
distinction in law and legal writing between unlawful and un-
Justified imprisonment hardly has a similar effect on Judicial
decisions. Rpl. sec. 1018 a has litde or no independent signi-
ficance as regards imprisonment. A closer analysis of the terms
“unlawful” and  “unjustified™  seems to  explain  why this
Is the case.!

2.1.2. Acquittal, withdrawal of charges, etc.

2.1.2.1. Acquittal. Even though Rpl. sec. 1018 b(1) deals with
acquittal in general, it is implied that its main concern is acquit-
tal for reasons of evidence. This is clear from the grounds for
disqualification laid down in subsec. (2)(a) (presumption of
guilt).

It the acquittal is the result of objective reasons for exemp-
tion  from  purishment (self-defence, Jus  necessitatis,  valid
consent) or of reasons for remission of punishment (expiration,
withdrawal from attempt), the question of compensation is
doubtful. Hurwitz proposes that compensation be given accord-
ing to the same guidelines as are used in evidence-based acquit-
tals.* In support of his interpretation, there can be in-
voked sec. 1018 b(2)(b), which expressly cites subjective reasons
for exemption from punishment (insanity) as a reason why
compensation should be excluded. In other cases, too, it must
be assumed that compensation can be denied in pursuance of
the reasons for exclusion, e.g. where there is a presumption
of guilt or of self-causation of imprisonment. In case of ac-
quittal on the ground of valid consent to imprisonment, it can
be argued, in certain circumstances, that the accused has
caused imprisonment by his own conduct. The concept of the
accused’s  contributory fault, interpreted extensively, also
covers cases where he was on the borderline of criminal activity
before being charged.” The same point of view can perhaps
be applied to certain cases of withdrawal from attempt. When
a person is acquitted on the basis of expiration, compensation
will ordinarily be rejected in pursuance of sec. 1018 b(2)(a)
because of presumption of guilt.*

In sec. 1018 b(2)(b) it is stated, concerning acquittal or omis-

' See mfra, 3.2.1.

* Hurwitz 111, p. 535, note 19; cp. Schlegel, pp. 178 f.

* For more on this, see mfra, 2.1.3.

¢ Cf. UfR 1964.710 H. For that matter the provision in sec. 1018 b(3) could
equally well have been quoted.
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sion of charges because ol subjctive  reasons Jor exemption
Jrom punishment such as the accused’s msanity, that unjusti-
fied imprisonment cannot lead 1o compensation. But the other
important subjective reason for acquittal i Danish law, minor-
ity (that is, being under 15 years of age), raises interpretation
problems with regard to campensation provisions. It is a condi-
tion for criminal-procedure deprivation of liberty that a person
shall have reached the criminal minimum age, Rpl. sec. 779
(2).> Consequently, should imprisonment of 4 child under
15 years tuke place, the imprisonment is unlawtul and the state
is theretore liable 10 compensation regardless of the ultimate
result of the case.

The use of grounds for annulment of  punishment implies
that the accused has been found guily of the ori
and compensation is consequenthy excluded.

- charged

Acquittal can also take place because the crime in question
is not considered punishable. In these situations the accused will
ordinarily have moved very cose o the borderline of crimi-
nality; otherwise the case would hardly have been forwarded
to indictment by the prosccuting authority. In such o case there
is a strong tendency in practice o exclude compensation on
the ground of the accused’s own causation of nnprisonment.’
This practice flourished especially in traitorship and collabora-
tion cases after the Germun occupation.®

Compensation afier acquittal because of techcal  errors
(for example the absence of the right to prosecute) may be
solved along lines similar 1o those for rejection on the same
basis.?

P CL Hurwite, Den danwske  Krimonabet.  Abmddelyy  Del,  Copenhagen
1971, p. 282,

b ¢ Hurwitz T, p. 535: Kwmmenteret  Kebplepelin,  p. 1018, Another
point is that in these cases there can be grounds lor gram compensation
because the procedural deprivation ol hberty has surpassed the penaliv for
more on this, see mfra, 3.2.3.2,

T See lurther mfra, 2.1.3,

¥ CLoas examples UIR 1950 485 H: 1950705 H: 1950.723 Ho 1951.692
Hi VLT 1946.1270 1946.0193: 1950270, 1o these cases the parties settled for
a4 reduction of the compensation: ol UIR 19461249 1H; 53 ML 1947,
995 H. In an older decision—UIR 19351087 H—{ull compensation was grant-
ed; the accused had been imprisoncd tor violation of the Aliens Act, but
dunng the case 1t was estublished thar he should be considered 1o have
quired Danish citizenship o connection with the veunili vol 19200 Also
see Hurwitz 1L, pp. 538 1, which app ship cases
this context.

¥ On this, see mfra, 2.1.2.2,

overk
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[t cannot be required that the acquittal be final.' It should
be mentioned that according to sec. 1018 m appeal against the
compensation decision can take plice separately as well as in
connection with the appeal against the decision in the criminal
case itself.?

2.1.2.2. Release without trial. The wording of sec. 1018
b(I)—"discharged without the case being brought 10 a ver-
dict"—is very broad. The possible instances are withdrawal
of charges for lack of evidence, the prosecutor’s discretionary
withdrawal of charges, and rejection.

Withdrawal of charges for lack of ewidence can take place
for the same reasons as those which can lead to acquittal.

Duscretionary  withdrawal of charges seems from the word-
ing to be included in sec. 1018 b(1). But since the matter of
guilt has usually been agreed on when withdrawal of charges
is announced, compensation would be excluded in pursuance of
sec. 1018 b(2)@@). The accused, naturally, is not prevented
from bringing the question of compensation before the court,
which thus must make an independent evaluation of the evi-
dence in the case.

If the case is rejected because of a technical error, the
question of compensation must depend on the nature of the
defect. A temporary formal error (for example, presentation
before the wrong court) cannot form a basis for compensation.
If the rejection took place in a case where the public prosecutor
lacked the right to prosecute because the crime was submitted
to private prosecution, it will as a rule be permissible to grant
compensation simply because the imprisonment was unlawful
for that reason (Rpl. sec. 1018 a, cf. sec. 780).* The question of
rejection on the ground that the crimes charged are not pun-
ishable must be resolved according to guidelines similar to those
used in acquittal for the same reason.*

2.1.2.3. Plurality. A series of problems arise where the
charge includes several crimes and only partial acquittal takes
place.

' Ct. Kommenteret Retsplejelov, p. 1019; Bratholm, p. 27,

* On the re-opening of a case, sec. 1018 f(2) contains the provision that
compensation granted must be paid back if the basis for the compensation
disappears with the verdict of the re-opened case; cf. here VLT 1948.262.

* CF Gammeltoti-Hansen, pp. 32 f.

' See supra, 2.1.2.1.
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Three situations can be distinguished:

Accused ot Imprisoned tor  Acquitted of Convicled of
(lla+b at+b a b
(2)u+b a4 d b
(3)a+b @ b a

Sutuation mo. 1. In this case there has to be an—often
difficult—assessment of the extent to which imprisonment would
have taken place even it the churges had only included crime
b.®* When the two crimes were of similar character, it will
often be assumed that imprisonment would have taken place
solely on the basis of the crime for which conviction took
place,® and compensation must consequently be refused.

A special situation arises where the (possibly) unjustitied im-
prisonment is compensated for by shortening the term o which
the accused was sentenced. Here the need for compensation
15 slight. On the other hand, it cannot simply be assumed that
full remission excludes compensation. Special economic loss
can be suffered trom the sudden imprisonment—Iloss which
could have been avoided or at any rate reduced if sentence-
serving had begun after ordinary notice. Often the person con-
victed has a not inconsiderable mfluence on the moment when
service commences.” Remuneration for non-material dam-
age, on the other hand, will hardly be granted, at anv rate
in the case of similar crimes.

Sttuation no. 2. It is clear that compensation must be given
in these cases.*

Situation no. 3. This situation is without interest. The ac-
cused is here imprisoned for the crime for which he was con-
victed; thus imprisonment has not been unjustified.

Related to the cases mentioned above is the situation in which
the accused is convicted for violation of a milder penal provi-
sion than that which brought about imprisonment.

As in situation no. 1, it is here necessary to assess the extent
to which imprisonment would have taken place at all had the

* Cf. Bratholm, p. 30; Linckelmunn, p. 67; S.0.U. 1972: 73, pp. 34 t.
and 178.

* CF. as example UIR 1964206 0.

T Cf. Bratholm, p. 29, note 2; see abw Hurwitz 111, p. 330; S.0.U.
1972:73, p. 38,

* Ct. UIR 1959.309 H; Hurwitz 111, p. 535, note 20.
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charges already at the moment of imprisonment only included

the lesser offence for which conviction took place. Assessment

will sometimes be easy, because the milder penal provision may
not form the basis for imprisonment. In these cases there are

grounds for an application of sec. 1018 b.!

Here, 1o, compensation can be excluded, if necessary, on
the ground that the punishment was reduced by the period
of imprisonment.?

2.1.3. The accwed’s own causation of imprisonment. The
term “contributory fault” in connection with remand can
be illustrated by three case-groups:

A. The conduct of the accused in connection with the charge
casts a great deal of suspicion on him (for example, incor-
rect confession to the police or a third party, untruthful
explanations on one or more points, etc.). _

B. The accused indicates by his behaviour that one or more of
the special imprisonment grounds are present (attempt to
escape or collusion).?

C. The accused has, previously to being charged, exhibited be-
haviour which draws suspicion upon him.

The legislative history of the Administration of Justice Act
indicates that only cases A and B were thought of as reasons
for exclusion from compensation.?

In practice that limitation, however, has been ignored and
cases falling under category C have also been brought in under
the term “contributory fault”. These have especially been
cases ol prosecution of traitors and collaborationists during the
German occupation.

UJR 1950.324 H. During the occupation until August 1943 four
defendants had committed a number of acts which on the surfuce
had 10 be assumed 10 be friendly towards the Germans, In reality
they ook place as cover for an operation which, in accordance
with an agreement with Danish authorities, served the interests of
the Danish secret service, In August 1943, the agreement with (he

" CL Hurwitz LI, p. 538, note 29; Bratholm, p. 33.

* CI. UIR 1940.48 H.

* Often this will be suspicious as well and will consequently ubo come under
group A; ol E. Munch-Petersen, p. 401, 3y ;

* Cf H. Munch-Petersen |, pp- 155 I.; Hott, p. 2416.
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Danish authorities expired. However, (he delendants continued
with their activities until in Ocober 1943 the operation was stopped

by the Germans, partially through the leaders arres and deporn-
Licn,

The lower court found the accused gutly ol crimes
state and sentenced them 1o long perods of iniprisonment. I'he
High Court reversed the de 1sion ob the lower court on the ground
that the actions had throughow tiken place in the Danish interest.
The accused were dacquitted and given substanial Compensation
tor periods of remand which b extended over 2— yvears, The
Supreme Court, 10 which the question ob compensation was suly-
mitted, refused compensation, because the ac ased had been tound

to have brought abour their I prisotmment through then own be-
haviour,

against the

UfR 1951.692 H. During the occupation, an entreprencur had
allowed two of his trucks 1o serve the occupying powers, Further,
he had participated in o partnenship which produced concrete
products for the occupying powers. He was prosecuted as a colla-
borationist, but 1he behaviour in question wis not considered 1o be
punishable; compensation for HOprisonment was, however, refused
since the accused was found o have given rise to the imprison-
ment through his own ac tviry,?

UfR 1959309 H. A lawyer was imprisoned, accused of agency
fraud. The High Court set aside the order for imprisonment tour
days later, because suspicion did not seem 1o be sufficien well-
founded. Some maonths Later, the Liwver was accused ol series of
crimes (among others, misuse of his tormer position s deputy
Judge) together with (he ame agency fraud. The accused was ac-
quitted of agency fraud, but conviaed of the other crimes. The
penalty was set at six months less the period of remand, Compen-
sation for unjustified IMprisonment was refused, as the lawyer him-
sell was found 1o have given rise o the imprisonment.

UfR 193684 H. A person, F., was accused of incendiarism on
three occasions, On the nights when the fires took place, F. had
been drunk and away from his home. Later he tried 1o conceal
his ubsence from home, Alter the charges were withdrawn, the
High Court and Supreme Court refused compensation, referring
o F.’s own causation of imprisonment.$

VLT 1949.74. A woman was accused of incendiarism, but the
case dosed without indicument. The rejection of compensation was
explained, among other things, by the fact that before the fire she

5 QL. turther, UIR 19461249 1. 1947504 H; 1947.553 H: 1947.995
H; 1949817 H; 1950.485 H: 14950.705 H; 1950.723 H: VLT 1946.127:
1946.194; 1954, 279.

" See on this Holff, p- 245
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had given the impression that she was mulling over the idea of
setting fire to the property in question.”

Among legal writers, this extended mterpretation has the
support of Hurwitz.®

It should be maintained that the term “contributory fault”
is limited in other ways. Rpl. sec. 1018 b(3) is a provision con-
cerning the injured party’s own participation in the occurrence
of the injury, and ordinary civil rules on contributory fault
should 10 a certain degree be taken into consideration, in the
first instance those ﬂmx.,:,a::m culpa, causation, and Jore-
seeability. Responsibili y for unjustified imprisonment is strict.
However, this does not imply a more rigorous exclusion of
compensation on the grounds of contributory fault than that
which is applicable when responsibility is based on the ordinary
rule of negligence.' There is an additional reason for this
view, namely the fact that refusal of compensation for remand
will ordinarily have more far-reaching consequences than does
the dismissal of ordinary suits for civil torts.

Some authors point out that not every “imprisonment-
causing” action on the part of the accused should exclude

compensation. The accused’s behaviour in this case must be of

a somewhat questionable character.? The view must be accept-
ed in so far as the accused’s behaviour must have been neglect
according o ordinary com pensation rules.*

Contributory fault in the law of tort covers also responsibility
for omissions in certin situations.* Applied to compensa-
tion for unjustitied imprisonment, this has significance for the
Judgment of the accused’s behaviour after the charge was
presented and imprisonment possibly initiated. It must be

stressed that the accused's refusal to speak with the aim of

T CI. E. Munch-Petersen, pp. 411 £,

" CEo Hurwitz 11, pp. 536 [ cf. further E. Munch-Petersen, pp. 408
t; FI' 196061 A, col. 544 Koktvedgaard, p. 200. On the corresponding
discussion in Norway, see Hjort, pp- 1 tt; Bratholin, pp. 44 1.

"CL A, Vinding  Kruse, Erstatningsretten, 2nd  ed. Copenhagen 1971,

- 401.

P * Ct. Bratholm, pp. 47 1., who, as an example of the apposite, mentions d
person penalized for incendiarism, who appears at the scene of a new fire
and is arrested as i suspect,

* The accused, however, cannot escape from un alleged contributory fault
by referring to his own insanity, ct. Rpl. sec. 1018 b(2)(b); Ussing, p. 191,

* Cf. Ussing, Erstatningsret, Copenhagen 1969, pp- 184 £; A, Vinding
Kruse, op. ait., p. 394,
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clearing himself of suspicion can, according to the circum-
stances, be understood as contributory  fault.® Oc:f.n_,v_n?._
the accused’s failure to appeal against an imprisonment de-
cision can never in itself exclude compensation,

The accused’s behaviour must be causal to the imprison-
ment.” This condition will only seldom give rise o doubt,
except in case of concurrent causes. Here the main idea must
be that, as far as possible, an isolated evaluation of the separate
crimes be made in reference to their significance for the im-
prisonment decision as well as 1o the accused's behaviour.®

The doctrine of Sforeseeability  has greater  practical  signi-
ficance. As appears from the Judgments cited above, the ac-
cused’s own way of acting before the charge can cause suspicion
in two separate ways. Where it is clear that a crime was com-
mitted, but uncertin who wus the offender, the accused may
have brought himself under suspicion through previous state-
ments to the effect that he would like 1o commit a crime of the
kind in question.! The situation, however, may also be
that there is doubt as o whether there has been a crime at all,
but not as to who in that case was the oftender. For a period
of time the accused has moved close to the borderline of crimi-
nality,! and his situation now becomes the object of a closer
criminal investigation. 2

While in the last group exclusion from compensation can
hardly be contested, compensation should not be refused in the
first-mentioned case. For a person who has for some time
frequented a border area of the ¢ minal sector, it must be a
clearly expected consequence that he may be charged und
possibly imprisoned. The same is true of someone who behaves
u:%mn:z_v_:‘ after the crime has been committed. However, it
is different for someone who expresses threats or the like be-
fore a crime.® He can only expect imprisonment if a crime

P CE UFR 1940.883 ©; 1959.949 @ Kommenteret Revsplejelov, pp. 789 f;
Kokivedgaard, p. 97; Gammeloft-Hansen pp- 66 L ol perhaps VLT 1954,
283, The same view is hekl by Bratholm, LoOn German law, see Linckel-
mann, pp. 105 If; StrEG sec. 5(2).

“ Cf. Bratholm, p. 51,

T Ct. Bratholm, p. 46.

* See turther Brutholm, p.53; cf. UIR 19211026 H.

" Cf. VLT 1949.74 (referred 1o above); E. Munch-Petersen, pp. 411 f;
Bratholm, p. 47.

" H. Munch-Petersen Vv, p. 155.

O examples, UFR 1950.324 H and 1951.692 H (reterred 10 u_x:..l. )

* Cf. Bratholm, p. 47, who almost seems inclined 1o disregard the limitation
of foreseeability in these cases; see also Hjort, p. 8.

p.

4-5¢ St L. (1974)
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of the same kind does actually take place. And this must ordi-
narily be considered unforeseeable, provided he does not com-
mit the crime himself. Exclusion of compensation based on the
accused’s circumstances before a crime committed by unknown
offenders should not, therefore, take place on the basis of the
contributory-fault provision, but, at best, on the basis of a con-
tinuously maintained presumption that the accused was guilty
of the crime in question. It is presumably sufficient that the
charge be regarded as foreseeable. That the imprisonment
itself should be foreseeable cannot be insisted upon.

An extensive interpretation of sec. 1018 b(3) would mean that
in a number of cases it is difficult to decide whether compensa-
tion has been refused on the ground of the accused’s own
causation of imprisonment or on the ground of presumption
of his guilt.*

The provision in Rpl. sec. 1018 h(5) also erases this differ-
entiation; according to this, the Court is not allowed 0 note
expressly in its opinion that compensation was refused because
of presumption of guilt. The Court must restrict itself o a
statement “that the legal conditions for compensation in regard
to the evidence put forward in the case are not deemed 1o be
present”. The result of this—well-intentioned, though slightly
hypocritical—provision is that it js very rarely possible for a
student of court decisions to prove with certainty that compen-
sation was refused on the basis of presumption of guilt.

If the question of compensation is decided by a jury court,
it is usually even more difficult to establish what were the true
grounds for refusal. According to Rpl. sec. 1018 1, the jury
may only be asked “whether the accused has a right to com-

"

pensation”,

It is too much to say that the ground for exclusion, “pre-
sumption of guilt”, has been swallowed up.by the ground
“contributory fault”, Certainly, however, presumption of
guilt has lost most of its significance because of an extensive
interpretation of the concept “contributory fault” and because
the differentiation as a whole is unclear.

This situation is all the more unfortunate as the Supreme
Court has conferred decisive importance on the differentiation

‘ Cf, eg., VLT 1949.74 (referred to above); see also the case mentioned
by Hoff, pp. 243 f,
* Cf. E. Munch-Petersen, pp- 413 f.
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in regard to the question of appeal. Already in the decision
UfR 1948.1080 H, the Supreme Court established that the
Court considers itself 1o be competent o try the question
whether the accused himselt caused imprisonment by his be-
haviour.* But in a later decision, UtR 1971.49 H, the
Supreme Court established that the question whether compen-
sation was justly refused on the ground of presumption of
guilt could not be decided without an investigation ol the re-
liability of the evidence, and by doing this took the case out of
the competence of the Supreme Court.

From now on it will be decisive for prisoners whether the
High Court refuses compensation on one or ﬂ._:‘. :_._:r.__, of __H.n
grounds. In view of the obscurity of the ditferentiation, this
legal state of affairs must be termed unsatisfactory.

2.2 The practice of assessment

The assessment of compensation for injury and loss is in
principle governed by the ordinary compensation rules: among
these are the rules of causation, the docirine of foreseeability,
and of the injured party’s duty 1o limit the loss together with
the maxim compensatio lucri cum damno’ 1t cannot be denied
that there is in practice a certain tendency 1o assess the
amount of compensation slightly more generously than in civil
lawsuits. Such a practice must in any case be considered justi-
fiable in view of the tortfeasor’s (the state’s) greater ability
to bear the loss. Furthermore, the pomnt that criminal proce-
dure (and through this, deprivation of liberty) must be carried
through at the state’s risk® must be emphasized.

Table 2. Compensation per day. Court decisions

Number Compensation

of cases per day
1961-65 8 Dkr. 68
1966-70 7 Dkr. 87
1971-72 6 Dkr. 107

" Cf. UfR 1950324 H and 1950.723% H: Vicor Hunsen, Retsplejen ved
Hejesteret, Copenhagen 1959, p. 151; Hurwitz 111, p- 544.

T Ct. here FT' 1964-65, col. 1775; UIR 1950.9490 @. .

* CI. for details on this, Br: s, pp. 62 11, Linckelmann, p. 61,
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Table 3. Compernsation Jor remand. Decisions of the Ministry
of Justice
Number ion
of cases per day
1 96t—67 10 Dkr. 81
1968-T() 11 Dkr. 102
1971-72 13 Dkr. 81

The following statistics are based on decisions published i
Danish law reports and certain internal accounting performed
by the Attorney General, to which the present author has had
access.

[tis possible only in a few decisions to see which portion of
the amount was given for non-material damage.

The assessment in those cases which are decided administia-
P,:.n:\ (cf. Rpl. sec. 1018 h(2)) exhibits a quite significant varia-
tion. Of late the average level seems 1o have declined 1o less
than that of the courts. This can no doubt be atributed to the
accused’s often being unacquainted with the assessment prac-
tice, and therefore claiming a lesser amount that he could
actually be awarded.

In the years 1966-72 the Ministry of Justice approved 34
applications for compensation for periods of remand ot more
than three days. The total sum awarded was about Dkr 75,000.

In 29 of these cases a specific amount was given for non-
material damage.

The figures listed can, at best, give only an impression of
the level. The small number of cases does not allow of com par-
wuo:mc«hc:n_:mmc:m.

Table 4. Compensation for non-material damage. Decisions of
the Ministry of Justice ,

Number Compensation

of cases per day?
196667 7 Dkr. 56
1968-70 10 Dkr. 35
1971-72 12 Dkr. 61

Y See some similar figures from Sweden, $.0.U. 1972: 73, p.210.
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3. RECOMMENDATIONS ON THE LAW OF
UNJUSTIFIED IMPRISONMENT

3.1. General comment

In formulating rules for compensation for remand, an attempt
should be made o meet as far as possible the needs of those
who have been imprisoned unjustly (or for an unjustly long
term). The reason for this has often enough been emphasized
in the centuries-long debate and needs no further elaboration
here. Bentham's—often quoted, but nevertheless completely
true—words are quite sufficient: *An error of justice is already,
by itself, a subject of grief, but that this error once known,
should not be repaired by proportional indemnification, is an
overturning of the social order.”

However, a reasonable assessment must also be made of
other available possibilities of correcting or remedying an un-
Justified decision of procedural deprivation of liberty. It ought
to be mentioned in this connection that a number of questions
of significance for imprisonment in general would be suitable
for re-examination by appeal. It is not, of course, to be assumed
from this that appeal against the decision should be made a
condition in such a way that the imprisoned person is pre-
vented from claiming compensation where there was no ap-
peal.! But it would seem reasonable to stress that discre-
tionary questions in connection with the justifiability of im-

prisonment (for example, to what extent there is danger of

escape) can often be evaluated better in a re-examination which
follows instantly than in a later decision. It is also significant
that appeal does in reality often take place in these cases, and
that an obligatory assignment of defence counsel would prob-
ably strengthen the use of appeal further.*

Furthermore, there has to be a certain evaluation of the
possibility of giving compensation through reduction of the
punishment. Certainly, the area where compensation as well as
reduction of the punishment appear as alternatives is very
limited. Reduction presumes u sentence, compensation in gen-
eral an acquittal or something comparable thereto. Overlapping
can take place, however, where the charge includes several

! The German Act provides expressly that this shall not be the case: "Die
Entschidigung wird nicht dadurch ausgeschlossen, dass der Beschuldigte . . .
unterlassen hat, ein Rechtsmitel emnzulegen.” SirEG sec. 501)03).

* Cf. on this Gammeloli-Hansen, pp. 279 . and p. 282,
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crimes in respect of which there is acquittal for some and
conviction for others,® and in the case of conviction for a
less serious crime than that which led to the imprisonment.

3.2. Substantive conditions

3.2.1. Unlawful imprisonment. As noted above, unlawful
imprisonment, which is dealt with in sec. 1018 a of the Danish
Act, means imprisonment in cases where such measures should
not have taken place. This means that one of the following
conditions for imprisonment was not present:

(1) a crime subject to prosecution by the Prosecution Office
(which as a general rule means that the penalty limit must
include jail),* (2) concrete prospects of an imprisonment
penalty, (3) qualified suspicion against the imprisoned person,
and (4) special grounds for imprisonment (danger of escape,
repetition, collusion or especially grave criminality).

The ascertainment of condition no. 1, whether the charge
includes crimes which are subject to prosecution by the Prose-
cution Office, is very simple and is done almost automatically.
Conversely, the other conditions contain considerations of a
decidedly discretionary character.

As far as the special grounds for imprisonment are concerned
(condition no. 4), Hurwitz® notes that the discretionary
character of the conditions must mean that lack of legality can
only be assumed where it is clear that the evaluation was in-
correctly performed.® The same point of view must be
applied as far as the condition of concrete prospects of im-
prisonment is concerned (condition no. 2).

In order for Rpl. sec. 1018 a to have independent signifi-

cance n relation to conditions nos. 2 and 4, one must imagine
the following situation:

= The court’s evaluation of the concrete penalty prospects and
the special grounds for imprisonment was clearly incorrect.

* Seesupra, 2.1.2.3.

* Minor offences are prosecuted by a police officer. The author’s state-
ment does not take into account the special provision in Rpl. sec. 780 (1)(1)
on vagrancy, elc.

* Hurwiz 111, p. 529, note t.

& Cf. here UfR 1931.462 H and 638 @, referred to above,

-
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= This evaluation was possibly aftirmed by a higher court upon
appeal.
- The case did not end with a verdict of not guilty.

However, even though theoretically there is no reason why
these conditions should not be fulfilled, it would be difficult
to imagine them arising in practice. Subsequent proof of clear
disregard (possibly in several instances) tor clearly arbitrary
conditions would hardly take place when, in addition, there has
been a conviction and there is a possibility of a reduction of the
penalty.!

The demonstration of qualified suspicion (condition no. 38)
also often involves factors which are clearly discretionary. If
sec. 1018 a were to have independent significance for this
condition, this would presuppose that an originally unqualified
suspicion was in the course of the case enlarged at least suffi-
ciently to exclude compensation us a result of a reasonable
presumption of the accused’s guilt (sec. 1018 b(2)(a)). If pre-
sumption of guilt is rejected as a ground for exclusion, it is still
necessary that suspicion reach the proportions needed for the
pronouncement of a final verdict. In those—rare—cases where
the accused is imprisoned on a vague suspicion which, however,
is later strengthened to such a degree that a conviction can be
made, reduction of the term of imprisonment is the adequate
remedy.? From this it should not be understood that waiv-
ing the claim for qualified suspicion is acceptable: quite the con-
trary. In by far the greater number of cases such waiving
would lead to later withdrawal of charges or acquittal, in which
case compensation can be claimed according 1o sec. 1018 b,

Thus sec. 1018 a can be understood to have independent
significance only in cases where the prosecuting authority did
not have the power to order imprisonment (condition no. 1).

To maintain a special compensation prevision for this situa-
tion alone seems superfluous. First, it would probably happen
but rarely that there would be incorrect imprisonment in con-
flict with this distinct condition. And secondly, the basis for
liability in these cases would be so clear that it could be dealt
with administratively without difficulty.

That art. 1018 a is without substantial independent signifi-

! Cf. Guradze, p. 86; cf. Linckelmann, pp. 48 f.
* Cf. here UfR 1959.309 H.
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cance in practice is clearly confirmed by the fact that it is
seldom used .?

On the whole it seems right, therefore, to let the term “un-
lawful imprisonment” drop out of compensation provisions.
Here it should be remembered, however, that the preceding
analysis rests to a certain extent on two prerequisites:
= abolition of presumption of guilt as ground for exclusion;
- establishment of the possibility of giving economic compen-

sation instead of a reduction where this is impossible because

of the type of penalty (for example fines) or the length of
imprisonment.*

3.2.2. Presumption of guilt as a ground for exclusion. A
weighty and often-stated criticism of compensation exclusion
on the ground of presumption of guilt is that this creates two
classes of acquittal: real acquittals and artificial acquittals with
presumption of guilt.

A group of people is hereby brought into an intolerable
situation where the criminal-court acquittal seems diminutive
compared with the defamation which accompanies the pre-
sumption of guilt expressed in the decision to refuse compen-
sation. A provision like that in Rpl. sec. 1018 h(5) is of
course quite insufficient to remedy this problem.

The argument becomes even more weighty when one con-
siders that fear of a stigmatizing rejection often causes the
acquitted party completely to forgo submitting a compensation
claim.”

In favour of the author's proposition there can also be
adduced another, more technical reason, namely the above-
mentioned® terminological confusion between presumption of

! See supra, 2.1.1.

' See infra, 3.2.3.

" CE. Koktvedgaard, p. 200; Axel Petersen, UfR 1921 B, pp. 286 Y.
Troels G. Jergensen, UfR 1923 B, pp. 50 £ E Munch-Petersen, p. 403;
Tc:_:. P- 9, who quotes the special intermediate form used in Scotland:
“guilty but not proven”; Bratholm, Pp- 85 f; Linckelmann, p. 76; S.0.U.
1972: 73, p. 133.

* The Norwegian proposal of 1969 looks upon the situation differently. It
states that, where the acquittal is accompanied by continued presumption of
the accused’s guilt, this will, as a rule, appear in the premises of the decision;
p. 364; cf. Bratholm, p. 38, The argument has limitations. Statements ot the
type mentioned are usually formulated so indirectly that they are far from
containing the same taint as the simple and tangible fact that compensation was
refused.

T Cf. Hurwitz 11, p- 782,

" See supra, 2.1.1.
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guilt and contributory fault. As mentioned, it was not just out
of a desire for analytical stringency that the author claimed
that the distinction should be clarified; the question is decisive
for the handling of appeals in the Supreme Court. If pre-
sumption of guilt is dropped as a ground for exclusion, this
will have the satisfactory result that the Supreme Court can
always try compensation questions,

In addition, there is the basic tenet that the accused must
always be regarded as innocent until a final verdict of guilty is
pronounced. If no such verdict is pronounced, the presump-
tion of innocence should be maintained.” The weight of this
abstract argument may perhaps be discussed. It must be noted
that a great number of countries, all of which protess to follow
the principle of the accused’s innocence, in fact practise com-
pensation exclusion on the basis of presumption of guilt. And
the European Convention on Human Rights, where, as men-
tioned, the presumption of innocence is expressly stated (art. 6,
sec. 2), cannot be referred to as a fixed point in the criticism
cited.

The formal basis for putting into practice and maintaining
two grades of acquittal can be found in the difference between
the burden-of-proof rules in civil and criminal procedure, re-
spectively. For the decision or the penalty question itself, the
sentence in dubio pro reo is conclusive; but in a tort suit
it is—unless something else is expressly decided—the injured
party who usually bears the burden of proof for the compensa-
tion conditions. For one who is familiar with this situation,
it comes as no surprise that, if there is a lack of evidence,
the two burden-of-proof rules may lead to divergent results.!
However, this should not be decisive where questions of com-
pensation for unjustified imprisonment are concerned. The
accused is not bound according to the present provisions to
establish his innocence positively through a disproval of the
prosecuting attorney's evidence.* Sec. 1018 b contains a
compromise, as compensation can only be refused in so far as
there is still a reasonable presumption of the accused’s guilt,
Thus, a special standard has been inserted in the probability
scale for evidence assessment—a standard which at any rate

* Ct. further Hurwitz 11, p. 782.
' Cf. Bratholm, pp. 85 {.
* CI. as example the Norwegian provision, see supra, 1.2.3,
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must be the same as that of “reasonable cause” (qualitied
suspicion) in Rpl. sec. 780, since otherwise imprisonment would
have been unlawful (provided that important new remedial
factors do not appear in the period between the initiation or
continuation of imprisonment and the verdict).

Furthermore, it must be emphasized that when formulating
the burden-of-proof rules regard should be paid to the fact that
the consequences of a refusal of compensation for remand will
often be far more severe than in a civil-court context. This
special defamation, connected with the refusal, which, accord-
ing to the circumstances, can be a far greater burden than a
plain economic loss, is a powerful argument for placing the per-
son who has been imprisoned in a more favourable position
than injured parties in ordinary tort claims.?

For many, the decisive argument against repeal of the pres-
ent rule on exclusion from compensation because of presump-
tion of guilt is that a number of persons who are in fact guilty
will thereby receive economic gains from the state for their
crimes.*

On this point it must be emphasized that there is no question
of profit, but only of compensation. In principle, compen-
sation places the persons involved on an equal footing with the
group whose crimes are never discovered, or who are never
revealed to be the perpetrators; in addition, the group which
is not imprisoned during the case and which is later acquitted.
In step with the expanding recognition of the significant di-
mensions of hidden criminality, there disappears the basis for
the feeling of intolerability in that a number of guilty persons
are not sentenced although prosecution is initiated against
them.®* The same is true of compensation for deprivation
of liberty during trial. It must be added that the increase in
the number of guilty persons receiving compensation is hardly
likely to be large. First, the absolute increase will be of small
dimensions. Secondly, the extended interpretation of the term
“contributory fault” actually applied has the effect that a
number of cases where the exclusion of compensation probably
rests, deep down, on a presumption that the accused is actually

4 Cf. Bratholm, p. 86.
4 See as example Getz, 5. Nordiska funstmatet 1584, p. 161. ]
¥ Cf. Greve, Krimmalitet som normalitet, Copenhagen 1972, pp. 153 [.
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guilty of the crime charged are already subject o exclusion
under the contributory-fault provision.®

Finally, one should not forget that the present procedure
involves a risk that a number of innocent persons will not
receive compensation.”’

Two authors have contended that the proposed amendment
would have an unfortunate influence on the general preventive
effect of crime prosecution® Even apart from the fact
that general prevention as a whole must be considered to have
an undefined effect, the view seems far-fetched. In part, it is
hard to believe that anyone would refrain from crimmal activity
because of the possibility that he would not receive compensa-
tion for possible imprisonment when later acquited. Incidentally,
this view assumes that remand iself must bear the general
preventive effect, a point which is elsewhere rejected con-
vincingly by one of the two authors referred to.*

The argument that compensation payment is thought by the
general public to represent a defeat for the courts, thus under-
mining the confidence felt in the authorites,! must also
be regarded as extraordinarily weak., Compensation has been
paid for decades without any such effect being noticed. It is
more probable that a lack of confidence is entertained pre-
cisely for the kind of judicial system which feels that it is nec-
essary to reject otherwise reasonable compensation claims in
order to maintain confidence.

Greater emphasis must be given to the argument that com-
pensation liability paid independently of the judging parties’
presumption ot guilt can lead to more convictions in cases
where the evidence narrowly fulls short of the necessary level
Some legal practitioners say that this risk often exists in cases
where lay judges take part. If an acquittal in fact means that
the accused will be granted money out of the state treasury,
courts may prefer to convict, possibly with a substantally re-
duced sentence.

Y Seesupra, 2.1.3. See also Kokwvedpgaard, - 200.

T Cf. Schlegel, p. 179; Hurwiz L1, p. 782,

" Cf. Rump, 5. Nordiska Jurstmotet 1884, p. 151; Bratholm, pp. 86 f;
Linckelmann, p. 84.

* CE  Bratholm, Pdgnipebe og vareteknfengsel,  Oslo 1957, pp. 321

' CI.  Retsplejeudvalget, Rigsdagatulende  1930-31 A, col. 5188; Linckel-
mann, p. 84,

* CL Bratholm, p. 86; Linckelmann, p. 84
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It is understandably difficult 1o evaluate the practical signi-
ficance of this argument. In some ways the risk mentioned
could perhaps be obviated if there were greater clarity in the
deliberation of the judges. Support is lent to this view by the
fact that it is especially the lay judges who tend to adopt a rig-
orous attitude *

Of the arguments mentioned, those against repeal seem on
the whole to be less weighty than those in favour of repeal.
And, in favour of repeal, there is another, very important
observation to be added.

To the extent that different material conditions are main-
tained for compensation for remand and for served sentences
respectively, in the present circumstances an irrational and
arbitrary discrimination is brought about. In many cases a not
insignificant portion of the sentence is served in remand. The
duration of remand is far from always dependent on the
accused’s crime: it is connected rather with the character of
the case (for example, complicated crimes of gain, cases with
mental investigations) and with whether or not there is an
appeal. The acquitted party, after having been relegated to
remand, is in reality placed in exactly the same position as one
who has served a term of imprisonment of similar length. The
former could be refused compensation on the ground of pre-
sumption of guilt, the latter could not.*

It cannot be regarded as a relevant difference, in this con-
nection, that the prisoner’s acquittal may possibly take place
after the re-opening of the case. An acquital in a re-opened
case cannot have greater significance than acquittal in the course
of the first prosecution.

The accidental element appears to be evident especially where
compensation is given under sec. 1018 b(4) and the penalty
is partially regarded as having been served through remand.
Here, there is a continuing, established custom that the period
of imprisonment must be decided according to the narrowei

4 See further the proposal for dispensing with the participation of lay judges
when the compensation question is decided, infra, 3.3.

+ E. Munch-Petersen, for that matter, also points out the unreasonableness
of making a difference between the two categories, but comes close to conclud-
ing that the range of compensation for penalties served ought to be narrowed
correspondingly; cf. pp. 416 I, This view was also tollowed to a certain extent
in an amendment of 1961 whereby compensation for penalties served cun be
denied 1o the same degree as in remand, it the accused himself has caused
the conviction; Rpl. sec. 1018 b(4) in fine.
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rules concerning remand, regardless of whether remand makes
up a larger or smaller portion of the combined confinement
period.®

The viewpoints mentioned lead o a proposal for complete
repeal of exclusion of compensation on the basis of continuing
presumption of the accused’s guill. No compromise scems
possible. A general equity rule® would be subject to the
same criticism as the present system, perhaps with the modi-
fication that the defamation connected with the rejection would
be somewhat reduced.

A further limitation of the grounds for exclusion—for ex-
ample, to “apparent reasonable presumption of the accused’s
guilt"—would hardly offer a practicable solution.” And even
if such a solution could be devised in practice, the two most
important arguments for total repeal—defamation in case of
rejection and the difference between the conditions for com-
pensation for a served sentence and for remand—would re-
main undiminished in strength; the first would even gain
added weight

That total repeal would not necessarily be a catastrophe for
the administration of criminal justice is indicated by the facts
that West Germany has decided to do without this limitation
of compensation liability and that a similar proposal has been
put forward in Sweden.®

3.2.3. Conviction.

3.2.3.1. The structure of the problem. The real need for
compensation diminishes greatly when prosecution ends in a
conviction. The main reasons tor this are:

(1) the possibility of compensation through reduction:

(2) a need to deal with defamation caused by imprisonment

does not arise.

The first point is weakened decisively, however, if the penalty
imposed is a term of imprisonment shorter than rer and (3.2,
3.2.) or consists of a fine (3.2.3.3.).

The second argument is weakened somewhat it the accused

8 Cf. Hurwitz I1, p. 776; E. Munch-Petersen, pp. 418 M. Kommenterel
Retsplejelov, p. 1022; UIR 1943109 H; 1950.723 H; 1951.990 H: 1961,
914 H; 1964.710 H. See also Brutholm, pp. 36 and 43; Innstlling 1969,
p- 365.

% Cf. Hurwitz 11, p. 782 with nowe 35.

? See, for an atempt along these lines, Troels G. Jergensen, TfR 1923,

.51,
¥ ¥ See supra, 1.5.
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is convicted of a crime which is much less serious than the one
forming the basis for imprisonment. If the conviction leads
to imprisonment of at least the same length as remand under
the milder penal provision, then full reduction can take place.?
If the application of a milder provision would lead to a shorter
period of detention or a fine, then compensation can be grant-
ed according to the special rules for this.!

3939, About duration in particular. The main condition
in this area of a special compensation provision must be that
the sentence of imprisonment shall be for a shorter duration
than remand.?

Special problems arise in the case of conditional sentences. I,
however, the point of view is accepted that imprisonment should
not take place where a conditional sentence can be expected,’
it is reasonable to give compensation in these cases also. The
special situation where the conditional sentence comes about,
among other reasons, because a certain period of remand has
been served,® reaches a fully logical and reasonable so-
lution through a combination of conditional and unconditional
sentences.

It can be discussed whether compensation for “excess re-
mand” should be paid according to obligatory or discretionary
rules.® The objection may be made to an obligatory provision
that it could perhaps serve as an incentive, in certain cases, for
the Court to circumvent the rule by imposing a penalty just
covering the duraton of the remand. Such a tendency is, of
course, undesirable in itself. But in relation to the L:nm:o: of
a choice between a discretionary or an obligatory rule of com-
pensation the argument has, in a sense, no bearing. Let us com-
pare the following two patterns:

(@) 6 months remand—4 months imprisonment—comper-
sation for the two extra months refused discretionarily;
(b) 6 months remand—6 months imprisonment (in order

v Cf. UtR 1940.48 H.

1 Cf. UR 1963.819 V. . .

* The provision will thus also be applicable in annulments of punishments.
See supra, 2.1.2.1. »

+ See here Gammelotti-Hansen, pp- 40 tt. N

+ And where remand is therefore not in conflict with the provision, an
unconditional imprisonment penalty must be counted on as a concrete pross
pect, cf. Gammeltoft-Hansen, p. 42. _ ) )

s Bratholm implies that the rule ought 1o be discretionary, p. 33.
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to avoid paying compensation according to an obligatory
rule). ;
It can be seen that there is no real difference between (a) and
(b) apart from the appearance of the police record. In both sit-
uations the accused has been deprived of liberty for six months;
and in both he receives no economic compensation.

It can be said in favour of the obligatory rule for compensa-
tion that if remand is in excess of the punishiment sentenced
the basic principle for the duration of imprisonment—the prin-
ciple of proportionality®—is ipso facto set aside.

A difficult problem arises in the implementation of the ex-
clusion grounds, “contributory fault”, in case ol “excess re-
mand”. With the new, extended interpretation of the concept
contributory negligence” it will in a sense always be pos-
sible to contend that the accused has through his behaviour
(which here the verdict has established as criminal) caused the
imprisonment. Something can be said, therefore, for disregard-
ing this ground for exclusion in the case in question. However,
this would lead to unreasonable results. A person who has
come close to criminality, though without entering into it
would ordinarily be denied compensation. If, on the other
hand, he has entered into it and has been sentenced to a short
term (possibly conditional), he would be able to receive com-
pensation according to the circumstances.

Exclusion on the basis of the accused’s contributory fault
must therefore also be upheld in the case of “excess re-
mand”. Unlimited use of this ground for exclusion—whereby
compensation will in reality rest on a discretionary basis—
should not be allowed. Compensation cannot be re fused simply
because the accused has caused his imprisonment by his own be-
haviour: it can only be withheld where he has directly caused
the imprisonment to be extended beyond “the period which
was comparable to the penalty sentenced.®

$.9.9.3. Fines. 1f the penalty imposed is a fine, there is a
definite need for compensation for unjustified imprisonment.
This can come about in two different ways.

Either a number of days comparable to the fine (or sentence)

See, tor further details, Gammeltolt-Hansen, pp. 180 tr.
7 See supra, 2.1.5.
¢ Cf. here UIR 1951.990 H (dissent).
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can be subtracted from the remand period in such a way that
compensation can only be claimed for the excessive portion
(the deduction method). Or the total compensation sum for the
whole remand period can be estimated, but reduced by the
amount of the fine (set-off method). .

In practice the deduction method is likely to be used.”?
An unfavourable aspect of this is that the person sentenced is
thereby compelled to pay the fine and thus is placed, in prin-
nw,_u_a. in a far worse position than someone who, without pre-
vious imprisonment, is sentenced to the same penalty for a
similar offence. In addition, the deduction method includes a
possibility that the person sentenced will not receive compensa-
tion for his actual loss through imprisonment.!

Example. A. has been imprisoned for 22 days; he is sentenc ed 10
a fine of Dkr. 600 with an alternative sentence of 12 days. Als
daily documentable loss is set at Dkr. 120. His loss ::.::.rr im-
_vluc_:jn:_ is thus Dkr. 2,640 minus the fine of Dkr. 600, which
is assumed to have been paid through imprisonment, in other
words about Dkr. 2,000. Computation according to the deducation
method leads to a smaller amount: (22—12)xDkr. 1,200.

If the alternative penalty is decided on the basis of daily
earnings, there would be no difference between the two meth-
ods. But since this is hardly ever the case, the set-off method
is preferable.?

3.2.4. Imprisonment surrogates. The present system, where-
by compensation for unjustifiable employment of measures
which replace custody is subject to a discretionary provision
ﬁ.fu_. sec. 1018 ¢), is not satisfactory. Admittedly this 1s not
important in practice, since imprisonment surrogates are on
the whole very seldom employed. If, however, the use of surro-
gates becomes frequent, the question of compensation must be
solved.

Among substitute measures which might be considered,?
some will be characterized by actual deprivation of liberty, as

v Cf. UfR 1950.485 H; 1963.819 V.

! Ct. Bratholm, pp. 30 I.

* The set-off method also has the advantage that it is immediately viable.
It would be preferable even if the present rigid system of alternative penalties
were to be made more tractable; ci. Hurwitz, Den damske Kriminalret. Al-

mndelig Del, Copenhagen 1971, pp. 404 1.
* See, for further details, Gammeltoft-Hansen, pp. 226 it.
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for example surveillance at home. The same compensation
possibilities must apply for such measures as for ordinary re-
mand. For that matter, 1t would be natural 1o estublish a dis-
tinction between these measures and the less restrictive ones,
so that only the first group would be subject 10 compensation
rules Such a rule would scem unobjectionable,  since
compensation can ordinarily be refused or at any rate reduced
in the case of less restrictive measures, as no substanual eco-
nomic loss has been suffered.® Remuneration for non-mate-
rial loss can hardly be considered within the context of this
group, where possible defamation is probably attached to the
charge itself rather than to the measure employed.®

3.9, Formal conditions

If the proposal for repeal of presumption of guilt as a ground
for exclusion is followed, the court which tries the criminal
charge must not be made the forum for the adjudication of the
compensation claim. We are free 1o discuss the following ques-
tions: (1) Should lay judges take part in the decision? (2) What
time limits should apply to the submission of the application?

If presumption of guilt is dropped as a principle, the lay-
judge element must be said 1o be somewhat supertluous. This
view is also supported by the practice of the Supreme Court,
under which the question of the accused’s own causation of
imprisonment (in contrast 10 his presumed guilt) has been
decided.” The compensation question will then on the
whole be related to a civil suit.

The provision which states that compensation claims must
normally be submiued in direct connection with the verdict—
in jury trials even betore the submission of the case for judg-
ment*—seems questionable. Often it will be difficult for the
accused to evaluate his situation at this point. As a minimum
it must be required that the individual shall have the oppor-

+ Cf. here the Norwegian proposal of 1969, p. 365,

s If release takes place with bail («f. Rpl. secs. 786-8). compensation can
be cut oft without further ado.

& According w the present provision in sec. 1018 ¢, remt neration for sufter-
_::m and pain can never be paid, not even for strict imprisonment surrogates.

See supra, 2.1.3.

s Cf. sec. 1018 g(1); this provision is interpreted very rigorously in practice,

see UfR 1958.972 0.

5-S¢. St. L. (1974)
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tunity of a relaxed study of the opinions of the judges on the (2) This does not apply, however, when
bench before he decides whether compensation should be (@) the information provided gives reason 1o believe that
claimed. __n, is guilty of the charge which caused the arrest or im-
On the other hand, there is no reason to cut off the possi- PEISUIMNIEDL, OF ) . )
bility of n_.mnm&:m the nO:._mxw:wm:o: claim at the trial of the (b) the acquittal or the withdrawal ol charge is due to his
; A : : . insanity.
crime, if the accused clearly wishes this. A system which allows _r Y .
both possibilities is desirable (3) Compensation can be retused or reduced it the suid person

- has caused the imprisonment himsell,
The observations made above lead the author to present the _

i i (4) A person who has served o penalty or any other sentence
following proposals:

containing deprivation of libertv has, 1o the extent described in

(1) It should be made vowmzu_n for the no::u.w:mm:o: claim to subsec. : ), a right 1o 2._:_!_..?:._:_._. when the sentence 1S an-
be lodged in connection with the trial (i.e. at the latest _:_:nn_..«_:n_. appeal or re-opening _;. the case. Compensation can
in connection with the verdict). The claim should be de- be refused or reduced if the convicted person has caused the
cided by a panel composed o_...:an non-lay judges of the conviction himself through his behaviour during the case.
court.

Sec. 1018 c.
The court can, in addition to this, according to the circumstances,
award the accused compensation for economic injury caused by
a measure as described in sec. 137(1), chapters 67-64, sec. 777(3);
sec. 785, or chapter 73, when prosecution does not lead 1o a ver-
dict, or when the trial ends with acquittal, The provision in sec.

(2) The accused should be allowed to choose to submit the
claim within 12 weeks after the verdict (or the announce-
ment by the prosecution that charges will be dropped).
The claim in this case is to be decided by the court which
first conducted the trial, without the participation of its

lay judges. 1018 b(2) is employed correspondingly.
(3) The provisions in secs. 1018 g(3), 1018 h(1)-(4), 1018 k, R —
and (partially) 1018 m, should be retained. Dee '

(1) In the situations mentioned in secs. 1018 a=1018 ¢ the accused,
instead of claiming compensation, can demand a stiatement from
the chief of police that it has been proved that the said measure
lacked any basis and was not deserved in the accused’s circum-
stances. 1f the chiel of police finds that such a statement can be

APPENDIX . o ; g : :
issued, it is to be prepared as quickly as possible. If during the
case the court, in pursuance of sec. 137(2), chapters 67-69 and

Administration of Justice Act 71-73, has decided on certain measures against the accused, then

Chapter 93 a. :..m n,c:u,ﬁ:_n_c__ the court must be ::_.z__:...a, ..:F. ._2__.,.:_:_, of ﬂ._.n
Satisfaction on account of prosecution chiet c._ police cannot be brought before a higher administrative
authority or before the courts.
Sec. __o_wm. L] (2) In other cases, ulso, the person against whom prosecution
An accused person who has been arrested or imprisoned has has been initiated can demand a statement from the chief of

the right, where such measures should not have been employed,
to compensation for economic injury, pain, and suffering caused
by the deprivation of liberty.

police that it has been proved that the prosecution lacked any basis
and was not deserved in the accused's circumstances. The deci-
sion of the chiet of police cannot be brought before the courts,

Sec. 1018 b.

(1) A person who has been arrested or imprisoned and subse-
quently is acquitted or discharged without the case being brought
to a verdict has a right to compensation for economic injury,
pain, and suffering.

Sec. 1U18e.
The rights mentioned i secs. 1018 a-1018 ¢ in respect of eco-

nomic injury after the death of the said person accrue o his
spouse and heirs,
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Sec. 1018 1.
(1) Compensation according to secs. 1018 a-1018 ¢ is paid by
the state treasury, but there can be recourse against the civil ser-
vant involved in so far as he is guilty of misuse of authority, neg-
ligence, or other unjustibiable conduct.

(2) When a case is re-opened and prosecution leads 1o a verdict
involving the accused who has received compensation on the oc-
casion of an earlier prosecution in the same case, it will be for the
court to decide whether the basis for compensation has disappeur-

ed because of this, and whether compensation must be paid back
10 the state treasury.

Sec. 1018 g.

(1) A person who wishes to claim compensation according to secs.
1018 a-1018 ¢ must, if the case is to be carried through to a
verdict, present this in the court before the submission for judg-
ment. In cases brought before the lower court or appealed 1o the
High Court, the claim can also be presented in direct continuation
of the verdict. The claim is decided upon during or in direct
continuation of the trial, unless the court in carrying out s
office or after a request from one of the parties decides that the
question of right o compensation or of the amount of this should
be deferred for special decision. The court's decision cannot be
appealed.

(2) If the case has not been followed through to a verdict, the
petition for compensation must be submitted within 12 weeks
after the accused has been informed that prosecution has been
withdrawn.

(3) After expiry of the above-mentioned time limits, compensa-
tion may only be paid when new information is provided which
the court considers to be of substantial significance for the de-
cision of the compensation question. Petiion for compensation
must be submitted within four weeks after the said person has
acquired knowledge of the new in formation.

Sec. 1018 h.

(1) The compensation actions referred to in this chapter are 1o
be handled under the forms of criminal procedure with such
modification as are suited to the differences in circumstances.

(2) A petition for compensation action is to be submitted o the
district attorney, who shall cause it to be brought to court. The
compensation claim can be met by the Minister of Justice after
statements have been received from the prosecutor, defence coun-
sel, and the court.

(3) The case is to be set down for trial when the court has re-
ceived the application of the district attorney. The person in ques-
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tion is to be given the opportunity o make his claim for compen-
S tion.,

(4) Where the claimant so requests, an attorney will be assigned
1o him.

(5) Where compensation is refused on the ground mentioned
in sec. 1018 b(2)(@), the court opinion muslt be contined to notng
that the legal conditions for compensation in regard o the evi-
dence put forward in the case are not deemed to be present.

Sec. 10181

The case is to be handled and decided in the ordinary lower court
with the participation of lay judges.

Sec. 1018 k.
The case is to be presented in the court where the criminal case
has been set down for trial, or, where the criminal case has been
a jury trial or has not been followed through to verdict, in the
court in the district where the adts on w hich the dlaim tor com-
pensation rests have been executed. The provisions in chapter
63 (venue) are hereby given similur E.;L_:.Ew_:,

Sec. 1018 1.
1f the compensation claim is to be decided at a jury trial, the jury
is 10 be asked whether the accused has a right 1o compensation.
An affirmative answer is deemed 0 be given where at least eight
members of the jury have voted in favour of the cluim. The
amount of the compensation is decided by the court.

Sec. 1018 m.
(1) Appeal can take place according to the ordinary rules in this
book.

(2) 1f the compensation claim is decided at the end of the trial,
appeal against it can take place either in connection with the
appeal of the verdict or by special appeal of the compensation
question. In the lauer case, as well as when appeal takes place
for cases which have to do exclusively with compensation, the time
limit for appeal shall always be 12 weeks, Where the compensation
cluim is decided at a jury wrial, appeal cannot be based on the ob-
jection that the decision of the jury is wrong, unless this 1s assert-
ed 1o be due 1o an incorrect charge to the jury tfrom the presiding
judge, or errors in the questions o the jury resulting from an in-
correct understanding of the law.

(3) Under appeal for the High Court, an award ol compensa-
tion shall be made if at least four of the members of the court
have voted in favour of the caim.

(4) Re-opening ol a case in which _r_c:_v_r.:v.,:?: has Ibeen re-




70 HANS GAMMELTOFT-HANSEN

fused can take place under conditions which correspond to those
laid down in sec. 977. The petition is to be presented before the

Special Complaints Court.

(5) After the death of the person in question, appeal and
application for re-opening of a case with regard to compensation
for economic injury can be initiated by his spouse or heirs.
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§ 8a
MNote 5

Bailey v. State, 1979, 72 A.D.2d 889, 422
N.Y.S.2d 168.

Member of New York Army National
Guard injured while attending regularly
scheduled drills of his unit at State Ar-
mory at time when he was not in active
service of United States Army by order
of President was not entitled to recover
under this section providing that state
waives its immunity from liability with
respect to torts of members of organized
militia but providing that this section
does not effect waiver of immunity from
liability with respect to claim of any
person in military service of state arising
out of or in connection with his military
service on behalf of state. Sadowski v.
State, 1966, 51 Misc.2d 832, 274 N.Y.S.2d
368.

Any compensation received by mem-
ber of New York Army National Guard
from military authorities of United
States was merely accommodation be-
tween federal government and state
government and created no special rela-
tionship between United States Military
Service and guardsman who had not
been impressed into federal service and
did not make guardsman an employee of
federal government and he was not enti-
tled on that basis to sue state under this
section pertaining to torts of militia for
injuries received while atiending regu-
larly scheduled drill of his unit at State
Armory. Sadowski v. Siate, 1966, 51
Misc.2d 832, 274 N.Y.5.2d 3083.

This seciion providing thai nothing in
the Act should be comstrued 1o effect
waiver of immunity from liability and
action wizh respect to claim of any per-
son in military service of siate arising
ous of that service absolutely barred lia-
biliry of stat= for injuries received by
Nat:onal Guardsman allegedly as result
of neglizgence of fellow soldiers while
guardsman was ungertaking directed
and authorized unit training at Fort Dix,

COURT OF CLAIMS ACT
Art. 2

New Jersey. Halatas v. State, 1964, 43
Misc.2d 260, 230 N.Y.S.2d 934.

6. Operatlon of vehicles

New York has waived its immunity
from suit for damages arising out of
collision in which national guardsman
was involved. Boyer v. Chaloux, D.C.N.
Y.1968, 288 F.Supp. 366.

State’s waiver of immunity with re-
spect to tortious acts of members and
employees of state militia applied only
to acts in operation, maintenance and
control of vehicles and claimant would
not be entitled to recover for personal
injuries sustained through alleged negli-
gence of members of state militia in in-
stallation of rope barrier over which
claimant fell while attending open house
training session of unit of state air na-
tional guard. Gross v. State, 1966, 27
A.D.2d 621, 275 N.Y.S.2d 999.

National Guard member who flew at
altitude of about 50 feet, acknowledged
companion’s warning of power lines,
and tried to take corrective action too
late was negligent, and state was liable
for injuries received of companion, who
had accompanied member on flight tak-
en for military purposes. Ernst v. State,
1963, 38 Misc.2d 264, 237 N.Y.S.2d 458,
affirmed 20 A.D.2d 608, 245 N.Y.S.2d
567.

This section whereby the State waived
its immunity from liability and action
with respect to torts of members of the
organized militia in operation, mainte-
nance and control of vehicles, did not
authorize an action against the state by a
pedestrian for injuries sustained when
he was struck on the head by a falling
obiect, which had been attached to ar-
mory building under the control of the
militia. Long v. State, 1955, 208 Misc.
703, 145 N.Y.S.2d 433.

§ S-b. <Claims for unjust conviction and imprisonment

1. The legislature finds and declares that innocent persons who
have been wrongly convicted of crimes and subsequently impris-
oned have been frustrated in sceking legal redress due to a variety
of substantive and technical obstacles in the law and that such
persons should have an available avenue of redress over and above
the existing tort remedies to seek compensation for damages. The

B T T Ly s o e B T s
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Art. 2

legislature intends by enactment of the provisions of this section
that those innocent persons who can demonstrate by clear and
convincing evidence that they were unjustly convicted and impris-
oned be able to recover damages against the state. In light of the
substantial burden of proof that must be carried by such persons, it
is the intent of the legislature that the court, in exercising its
discretion as permitted by law regarding the weight and admissibili-
ty of evidence submitted pursuant to this section, shall, in the
interest of justice, give~due consideration to difficulties of proof
caused by the passage of time, the death or unavailability of
witnesses, the destruction of evidence or other factors not caused by
such persons or those acting on their behalf.

2. Any person convicted and subsequently imprisoned for one or
more felonies or misdemeanors against the state which he did not
commit may, under the conditions hereinafier providec, present a
claim for damages against the state.

3. In order to present the claim for unjust cenviction and im-
prisonment, claimant must establish by documentary evidence that:

(a) he has been convicted of one or more felonies or misdemean-
ors against the state and subsequently sentenced to a term of
imprisonment, and has served all or any part of the sentence; and

(b) (i) he has been pardoned upon the ground of innocence of the
crime or crimes for which he was sentenced and which are the
grounds for the complaint; or (ii) his judgment of conviction was
reversed or vacated, and the accusatory instrument dismissed or, if
a new trial was ordered, either he was found not guilty at the new
trial or he was not retried and the accusatory instrument dismissed;
provided that the judgement of conviction was reversed or vacated,
and the accusatory instrument was dismissed, on any of the follow-
ing grounds: (A) paragraph (a), (b), (c), (e) or (g) of subdivision one
.of section 440.10 of the criminal procedure law; or (B) subdivision
one (where based upon grounds set forth in item (A) hereof), two,
three (where the count dismissed was the sole basis for the impris-
onment complained of) or five of section 470.20 of the criminal
procedure law; or (C) comparable provisions of the former code of
criminal procedure or subsequent law; or (D) the statute, or appli-
cation thereof, on which the accusatory instrument was based
violated the constitution of the United States or the state of New
York; and

(c) his claim is not time-barred by the provisions of subdivision

seven of this section.
294 Pt 2 McKinney—3 5 3
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§ 8-b COURT OF CLAIAMS AC
: Art.

4. The claim shall state facts in sufficient detail to. permit th
court to find that claimant is likely to succeed at trial in provin
that (a) he did not commit any of the acts charged in the accusator:
instrument or his acts or omissions charged in the accusator;
instrument did not constitute a felony or misdemeanor against th
state, and (b) he did not by his own conduct cause or bring abou
his conviction. The claim shall be verified by the claimant. If th
court finds after reading the claim that claimant is not likely t
succeed at trial, it shall dismiss the claim, either on its own motio
or on the motion of the state.

5. In order to obtain a judgment in his favor, claimant mus
prove by clear and convincing evidence that:

(a) he has been convicted of one or more felonies or misdemean
ors against the state and subsequently sentenced to a term o
imprisonment, and has served all or any part of the sentence; an

(b) (i) he has been pardoned upon the ground of innocence of th
crime or crimes for which he was sentenced and which are th
grounds for the complaint; or (ii) his judgment of conviction wa
reversed or vacated, and the accusatory instrument dismissed or, i
a new trial was ordered, either he was found not guilty at the ne
trial or he was not retried and the accusatory instrument dismissec
provided that the judgement of conviction was reversed or vacatec
and the accusatory instrument was dismissed, on any of the follow
ing grounds: (A) paragraph (a), (b), (c), (e) or (g) of subdivision on
of section 430.10 of the criminal procedure law; or (B) subdivisios
on= {(where based upon grounds set forth in item (A) hercof), twc
three (where the count dismissed was the sole basis for the impris
onment complained of) or five of section 470.20 of the crimina
procecurs law; or (C) comparable provisions of the former code o
criminal srocedure or subsequent law; or (D) the statute, or appli

catiocn therecf, on which the accusatory instrument was base
violated the constitution of the United States or the state of Nev
York; and

{c) ke did not commit any of the acts charged in the accusator
instrument or his acts or omissions charged in the accusator
instrument did not constitute a felony or misdemeanor against th
state; and

(d) he did not by his own conduct cause or bring about hi
conviction.

6. If the court finds that the claimant is entitled to a judgment, 1
shall award damages in such sum of money as the court determine
will fairly and reasonably compensate him.

54
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JURISDICTION § 8-b
Art, 2 Note 1

7. Any person claiming compensation under this section based
on a pardon that was granted before the effective date of this
section or the dismissal of an accusatory instrument that occurred
before the effective date of this section shall file his claim within
two years after the effective date of this section. Any person
claiming compensation under this section based on a pardon that
was granted on or after the effective date of this section or the
dismissal of an accusatory instrument that occurred on or after the
effective date of this section shall file his claim within two years
after the pardon or dismissal.

(Added L.1984, c. 1009, § 2.)

) Historical and Statutory Notes
Effective Date. Section effective Dec.  act [adding this sectien and amending
21, 1984, pursuant to L.1984, c. 1009, section 9] shall be known and mav be
§ 4. cited as ‘the unjust conviciien and im-
Short Title. Section 1 of 1..1984, c. prisonment act of 18584"."
1009, eff. Dec. 21, 1984, provided: “This

Law Review Commentaries

A uniform approach to New York State liability for wrongful imprisonment 2
statutory model. 49 Albany L.Rev. 201 (1984).

Library References

American Digest System
Consent to be sued for particular matters, see States €¢191(1.19 to 1.25).
Liability for unlawful arrest or prosecution, see States ¢=112.2(7).
Encyclopedia
Consent to be sued for particular matters, see C.J.S. States § 302.
Liability for torts, see C.J.S. States §§ 196 1o 200, 202.
WESTLAW Research
States cases: 360k[add key number].

Notes of Decisions

Commission of acts charged 1 evidence, which established that he was
Conduct bringing about conviction 2  convicted of a felony, that he served part
Improper sentencing 3 of the sentence imposed by the convic-
Injury to clalmant 4 tion, that the conviction was reversed,
Likelihood of success 5 that he was found not guilty at a new

trial, and that the claim was not time
barred. Solomon v. State, 1989, 146
A.D.2d 439, 541 N.Y.S.2d 384.
; Allegations in claimant's complaint,
1. Commission of acts charged that hg had been convicted of rape based
Plaintiff who was acquitted of charge  on testimony of complaining witness
of criminal sale of a controlled sub- whom psychiatric evidence demonstrat-
stance in the second degree stated a ed was pathological liar and who suf-
claim for unjust conviction and impris- fered from distorted perceptions of en-
onment; plaintiff provided documentary — counters with men, were sufficient to
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Note 1

state cause of action under the Unjust
Conviction and Imprisonment Act. Do-
zier v. State, 1987, 134 A.D.2d 759, 521
N.Y.S.2d 574.

Claimant who brought action to recov-
er damages uader Court of Claims Act
for unjust conviction and imprisonment

“proved by clear and convincing evidence

that she did not commit the acts charged
or that her acts did not constitute a
crime, considering extraordinary factors
not caused by claimant which presented
difficulties in presenting proof of her
claim, including fact that she suffered
from amnesia with regard to event and
was unable to testify with respect to it.
Reed v. State, 1987, 133 A.D.2d 107, 518
N.Y.S.2d 645.

Former prisoner's claim for unjust
murder conviction and imprisonment al-
leged facts in sufficient detail and pro-
vided necessary documentary evidence
to state cause of action under unjust
conviction starute; prisoner alleged that
he served approximately 26 months of
sentence, thzi Appellate Division re-
versed convicdon and dismissed indict-
ment, and that he did not commit acts
charged and did not cause or bring
about conviczon; and memorandum de-
cision of Arrellate Division reversing
conviction was incorporated into claim
by refereace. Grimaldi v. State, 1987,
133 A.D.2d 7. 5318 N.Y.5.2d 636.

Claimant w2s not required at pleading
stage to sutmit documentary evidence
supporiing h:s claim of innocence in or-
der to bring czim under Unjust Convic-
tion and I=orisonment Act of 1984,
Motz v. State. 1938, 138 Misc.2d 916, 526
N.Y.S.2d 331

Claimant :ould not recover under
Nesw York's Unjust Conviction and Im-

. prisonment Al even though he had

been convicied and imprisoned for acts
committed bv his identical twin brother,
where defezZant had known that his
brother was :=2 culprit prior to his con-
viction and vzt never told officials, ei-
ther before, Zuring, or after his trial.
Stevenson v. State, 1987, 137 Misc.2d
313, 520 N.Y.5.2d 492.

2. Conduct bringing about conviction

Claimant's failure to testify at his
criminal trial did not “bring about his
conviction” so as to bar his claim under

COURT OF CLAIMS ACT
Art. 2

the Unjust Conviction and Imprisonment
Act. Lanza v. State, 1987, 130 A.D.2d
872, 515 N.Y.S.2d 928.

Defendant who was convicted, impris-
oned and subsequently acquitted on re-
trial, was not entitled to recover dam-
ages against State under Unjust Convic-
tion and Imprisonment Act [McKinney's
Court of Claims Act § 8-b], where defen-
dant’s uncoerced confession, though sub-
sequently shown to be false and illegally
obtained, contributed to his conviction.
Ausderau v. State, 1985, 130 Misc.2d 848,
498 N.Y.S.2d 253, affirmed 127 A.D.2d
980, 512 N.Y.S.2d 790, appeal denied 69
N.Y.2d 613, 511 N.E.2d 87.

3. Improper sentencing

Claimant, who was convicted of as-
sault and burglary and improperly sen-
tenced as second felony offender, could
not recover under the Unjust Conviction
and Imprisonment Act; claimant was
improperly sentenced, not unjustly con-
victed, and the Act applied only to peo-
ple convicted and imprisoned for crimes
which they never committed, not to peo-
ple improperly incarcerated. Abney v.
State, 1987, 135 Misc.2d 409, 515 N.Y.
S.2d 392.

4. Injury to clalmant

Claimant who remained incarcerated
on scparate, unrelated conviction after
another indictment was dismissed on
double jeopardy grounds was not enti-
tled to redress under Unjust Conviction
and Imprisonment Act; necessary ele-
ment of claim under Act is to establish
injury as result of imprisonment, and
mere damage to reputation does not suf-
fice. Fudger v. State, 1987, 131 A.D.2d
136, 520 N.Y.S.2d 950, appeal denied 70
N.Y.2d 616, 526 N.Y.S.2d 436, 521
N.E.2d 443.

Evidence in action under Unjust Con-
viction and Imprisonment Act supported
award of $40,000 for lost wages and
award of $200,000 to compensate claim-
ant for emotional distress while impris-
oned and loss of reputation; claimant
was known in community from being
high school basketball star; claimant tes-
tified to mental anguish suffered from
discomfort, fear, lack of privacy, loss of
freedom while imprisoned, and separa-
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tion from children. Carter v. State,
1988, 139 Misc.2d 423, 528 N.Y.S.2d 292.

5. Likelihood of success .

Claim to recover for unjust conviction
~ and imprisonment did not satisfy statu-
tory pleading requirements because
claimant failed to show that reversal of
his conviction was based upon any of
statutory grounds or factually demon-
strate likelihood of success at trial in
proving his innocence. McFadden v.
State, 1989, —_ A.D.2d __, 543 N.Y.S.2d
462.

Claimants failed to make sufficient al-
legations to meet their burden of proof
in cause of action against State for un-
just conviction and imprisonment,
where they asserted they were convicted
solely on basis of perjured testimony,
without which convictions could not
have been maintained; inability of Peo-
ple to meet their burden in criminal trial
was not equivalent of statutory require-
ment that claimants state facts in suffi-
cient detail to permit Court of Claims to
find that they were likely to succeed at
trial in proving that they did not commit
acts charged in accusatory instrument.
Piccarreto v. State, 1988, 144 A.D.2d 920,
534 N.Y.S.2d 31.

Claimant'’s conclusory allegations, that
his confession was coerced and that he
presented alibi defense at trial, were in-
sufficient to factually demonstrate likeli-
hood of success at trial in proving his
innocence so as to warrant recovery
against State under Unjust Conviction
and Imprisonment Act; claimant was in
effect simply restating trial evidence,
and, although indictment was dismissed
on double jeopardy grounds, claimant
failed to carry burden of proving inno-
cence by clear and convincing evidence.
Fudger v. State, 1987, 131 A.D.2d 136,
520 N.Y.S.2d 950, appeal denied 70
N.Y.2d 616, 526 N.Y.S.2d 436, 521
N.E.2d 443.

Claimant seeking compensation under
Unjust Conviction and Imprisonment
Act is not required, on motion to dis-
miss, to submit documentary evidence to
demonstrate likelihood of success at tri-
al. Lanza v. State, 1987, 130 A.D.2d 872,
515 N.Y.S.2d 928.

Convict under McKinney's Court of
Claims Act § 8-b regarding claims for

VTS AR T e i e i it L

§ 8-b

Note 6

unjust conviction and imprisonment
failed to make prima facie showing that
he was likely to succeed at trial, where
claim merely recited thz: convict's acts
or omissions charged ir underlying ac-
cusatory instrument did zot constitute a
felony against Siate, reversz! of convict's
conviction and dismissz. of accusatory
instrument was based o= legal insuffi-
ciency which did not mesza that accusa-
tory instrument was delfective, convict's
acts and omissions chargzd in accusato-
ry instrument constituteZ felony . of for-
gery in second degree, azZ claim did not
contain some factual ass2mtion that con-
vict did not commit a=+ of the acts
charged in the accusatcry instrument.
Rivers v.. State, 1985, 133 Misc.2a 544,
496 N.Y.S.2d 90s.

6. Reversal of conviction

Claim against State for unjust convic-
tion and imprisonmen: was net estab-
lished; claimant neither factuzliv dem-
onsirated likelinood of suscess at trial in
proving his innocence nor meritoriously
showed that reversal or Zismissal of in-
dictment was based upo:z any enumerat-
ed ground. Forest v. S:ate, 1989,
AD.2d ., 541 N.Y.S.2¢ 213.

Narcotics defendant co:ld not recover
for unjust conviction, iough charges
were dropped after appelate reversal of
convictions, where accuisatory instru-
ment was not dismissed wader any of the
limited and specific grounds enumerated
in unjust conviction steruie, and defen-
dant failed to establisk. by clear and
convincing proof, that ke was unjustly
convicted within meaning of statute.
Heiss v. State, 1988, 142 A.D.2d 67, 531
N.Y.S.2d 320.

Claimant, whose conviction for sec-
ond-degree murder was reversed and
dismissed by Court of Appeals on
ground that his guilt cou!d not be estab-
lished beyond a reasonable doubt by tes-
timony of sole witness, who was either
from moral or mental defects irresponsi-
ble, and who stated in his claim that he
had no role whatsoever in murder and
was painting his mother's apartment at
time crime was commitied, stated claim
for relief under unjust conviction stat-
ute. Reed v. State, 1987, 133 A.D.2d 105,
518 N.Y.S.2d 643.
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§ 8b COURT OF CLAIMS ACT
Note 6 Art, 2

Claimant was not entitled to recover police. Moses v. State, 1988, 137
under Unjust Conviction and Imprison- Misc.2d 1081, 523 N.Y.S.2d 761.
ment Act for aileged five-year incarcera- Claimant could not recover under un-
tion at time of reversal, where convic- just conviction statute, as federal court
tion was reversed and vacated on vacatur of claimant's 26-year-old convic-
ground that photograph selection and tion for robbery, on ground that claim-
lineup procedures were unduly sugges- ant's CO?f&SSiQn was involuntary and
tive and case was subsequently dis- constitutionally inadmissible, was by its
missed in interest of justice as result of terms not one of grounds speciﬁed_ by
prosecution’s lack of diligence; neither Unjust conviction statute as prerequisite
reversal nor dismissal satisfied grounds [Or recovery, even though facts support-
for relief specified in Act. Gordon v. D8 federal court's vacatur arguably

g could have justified a finding of duress
gt;ée,ulg%& 141 Misc.2d 242, 533 N.Y. by prosecutor, which was ground for

recovery under statute, Lluveras v.
County court's dismissal of indictment  State, 1987, 136 Misc.2d 171, 518 N.Y.
for legal insufficiency, following rever- S.2d 548,
sal of guilty judgment and failure to re- Cause of action was stated for com-
submit for new criminal trial, satisfied pensatory damages under Unjust Convic-
jurisdictional requirement for bringing tion and Imprisonment Act [McKinney's
claim under Unjust Conviction and Im-  Court of Claims Act § 8-b], where docu-
prisonment Act of 1984; original guilty —mentary evidence established that claim-
judgment was reversed because, inter ant was indicted for murder and for
alia, of prejudice that deprived dsfen- possession of weapon, was found guilty
dant of fair trial and because judgment of manslaughter first degree and posses-
was procurred by prosecutorial misrep- sion of weapon, was sentenced to serve
resentation. Mott v. State, 1588, 138 indeterminate terms of 15 years and
Misc.2d 916, 326 N.Y.S.2d 331, four years, respectively, was confined in
Claimant failed sabbial et i various county and state institutions pri-
aimant failed to esiabusn that Ne o 44 trig] and after sentencing until she
was uniusily cqn:v.zcted _aqd 1‘3’9“50“3‘1 was paroled, and that subsequently, trial
due to fact that his conviction for felony-  court's judgment of conviction, which
murcer and robbery was subsequently  had been affirmed by the Appellate Divi-
Overiurnec, Wisre CONVICLOoNn was over-  sjon, was unanimously reversed by the
turned solely on technical ground that  Court of Appeals. Reed v. State, 1985,
prosecution witness' tesiimony was in- . 129 Misc.2d 517, 497 N.Y.S.2d 274, ap-
ificienily corroboraied, and claimant peal dismissed 518 N.Y.S.2d 645, 133
caused conviction oy giving faise alibito  A.D.2d 107.

§ 9. Jjurisdiction and powers of the court

The court shall have jurisdiction: 1. To hear and determine all
matiers now pending in the said court of claims.
2

2. To hear and determine a claim of any person, corporation or
municipality against the state for the appropriation of any real or
personai property or any interest therein, for the breach of con-
tract, express or implied, or for the torts of its officers or employees
while acting as such officers or employees, providing the claimant
complies with the limitations of this article. For the purposes of
this act only, a real property tax lien shall be deemed to be an
interest in real property.

2-a. To hear and determine a claim of any person, corporation
or municipality, against the state for the torts of members of the
organized militia and the employees in the division of military and
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naval affairs of the executive department, providing that the claim
is encompassed by the waiver of immunity and assumption of
liability contained in section eight-a of this chapter, and providing,
further, that the claimant complies with the limitations of this
article.

3. To hear and determine any claim in favor of the state against
the claimant, or against his assignor at the time of the assignment.

3-a. To hear and determine the claim for damages against the
state for unjust conviction and imprisonment pursuant to scction
eight-b of this article.

4. To render judgment in favor of the claimant or the state for
such sum as should be paid by or to the state.

5. To order two or more claims growing out of the seme set of
facts to be tried or heard together, with or without consoiication,
whenever it can be done without prejudice to z substaniia! right.

6. To order the interpleader of other parties known or unknown
whenever necessary for a complete determination of the claim or
counterclaim.

7. To provide for the perpetuation of testimony.

8. To open defaults; to vacate, amend, correct, or modify any
process, claim, order or judgment, in furtherance of justice for any
error in form or substance; before entry of judgment, to reopen a
trial and permit submission of further evidence; to grant a new
trial upon any grounds for which a new trial may be granted in the
supreme court.

9. To establish rules for the government of the court and the
regulation of practice therein and to prescribe the forms of proce-
dure before it, in furtherance of the provisions of this act and not
inconsistent with law, and except as otherwise provided by this act
or by rules of this court or the civil practice law and rules, the
practice shall be the same as in the supreme court.

9-a. To make a declaratory judgment as defined in section three
thousand one of the civil practice law and rules with respect to any
controversy involving the obligation of an insurer to indemnify or
defend a defendant in any action pending in the court of claims,
provided that the court shall have no jurisdiction to enter a judg-
ment against an insurer pursuant to this subdivision either: (i) for
money damages; or, (ii) if the insurer would otherwise have a right
to a jury trial of the controversy with respect to which the declara-
tory judgment is sought.
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§9 COURT OF CLAIMS ACT
Art. 2

10. To provide for the regular or special sessions of the court,
for such terms and at such places as it may determine and to
prepare the calendar of cases therefor.

11. The court and the judges shzll have all of the powers neces-
sary to carry out properly the jurisdiction granted and the duties
imposed by this act.

12. To hear and determine special proceedings for the distribu-
tion of moneys deposited pursuant to subdivision (E) of section
three hundred four of the eminent domain procedure law.

(L.1939, c. 860; amended L.1942, c. 442; L.1946, c. 10; L.1953, c. 343, § 2;
L.1962, c. 311, § 4; L1..1962, c. 311, § 4; L.1977, c. 40, § 1; L.1980, c. 735,
§ 2; L.1984, c. 1009, § 3; L.1989, c. 487, § 1.)

Historical and Statutory Notes

1989 Amendment. Subd. 9-a. of L.1989, c. 487, provided: “This act
L.1989, c. 487, § 1, added subd. 9-a. [amending this section] shall take effect
1984 Amendment. Subd. 3-a. immediately [July 16, 1989], and shall be
L.1984, c. 1009, § 3, eff. Dec. 21, 1984, applicable to all actions pending on or
substituted “for unjust conviction and after such date.”
imprisonfmem pulrsuant to  section
eight-b of this article” for "of any person
ha-grelofore or hereafter convicted I;f any 1920, §§ 2, 12 to 14, 21, 22, L.1920, c.
felony or misdemeanor against the state 922; amended L.1921, c. 474, § L
and sentenced to imprisonment, who, af-  L.1923, c. 671, §§ 1, 2; L.1936, c. 775,
ter having served all or any part of his § 1. Said sections 2, 12 to 14, 21 and 22
sentence, shall receive a pardon from were from L.1897, c. 36, § 1; L.1904, c.
the governor stating that such pardon is 16, § 1; L.1905, c. 370, § 1; L.1906, c.
issued on the ground of innocence of the 692, §§ 1 to 3, 5; L.1903, c. 519, § I;
crime for which he was sentenced”. L.1911, c. 856, §§ 1, 3; L.1912, c. 545,
1980 Amendment. Subd. 12. L.1980, § I; L.1915, c. 1, § 1; L[.1915, c. 100,
c. 725, § 2, off. Sept. 1, 1930, added & I; 11917, c. 669, § 1; L.1918, c. 180,
subd. 12. § 1; L.1919, c. 157, § 1, L.1919, c. 208,
Effective Date of Amendment by § 1; L.1920, c. 404, § 1;. L.1920, c. 482,
L.1989, c. 487; Applicabilitv. Section2 § 1

Derivation. Court of Claims Act of

Cross References

Hearing and determination of appeals, see McKinney's Const. Art. 6, § 34.

Jurisdiction of court, see McKinney's Const. Art. 6, § 9.

Trial of actions and proceedings involving claims against state, sec McKinney's
Coast. Art. 6, § 18.

New York Codes, Rules and Regulations

Approprization claims; special rules, sce 22 NYCRR § 206.21, sct out in McKin-
nev's New York Court Rules Pamphlet.

Public construction contract claims; special rules, sce 22 NYCRR § 206.23, set
out in McKinney's New York Rules of Court Pamphlet.

Small claims pursuant to article 6 of the EDPL; special rules, sce 22 NYCRR
§ 206.22, sct out in McKinney's New York Rules of Court Pamphlet.
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Law Review Commentaries

Court of claims, development and role. 40 St. John's L.Rev. 1 (1963).

Diversity jurisdiction in actions against municipal corporations, jurisdiction of
special state tribunals. 48 Cornell L.Q. 192, 195 (1962).

History, jurisdiction and practice of court of claims. James H. Glavin, Jr., 21

N.Y.S.Bar Bull. 357 (1949).

Jurisdiction of court of claims to hear suits against the New York Thruway

Authority.

25 Fordham L.Rev. 759 (1936).

Legislative power to confer upon court of claims jurisdiction to determine cases

against state.

(1936).

3 N.Y.Law Forum 95 (1957).
Parties, impleading by state of third party defendant.

2 N.Y.Law Forum 237

Library References

American Digest System

Jurisdiction and powers of court, sce States ¢=184.2 to 184.5.

Encyclopedia

Jurisdiction and powers of court, see C.J.S. States §3 283,

WESTLAW Research
States cases: 360k[add key number].

(]

S€.

United States Code Annotated

United States as defendant, see section 1346 of Title 28, Judiciary and Judicial

Procedure.

Notes of Decisions

I. GENERALLY 1-30
Il. SCOPE OF JURISDICTION 31-87

For Detailed Alphabetical Note index, sec the Various Subdivisions.

I. GENERALLY
Subdivision Index

Confidentiality of preceedings 9
Consolidation of actions 5
Constitutionality 1
Construction 2

Construction with other laws 3
Determination of claims 4
Evidentiary rules 6

Finality of judgment 11
Forelgn courts 7

Implied powers 8

Jury trials 10

1. Constitutionality
This section, conferring jurisdiction on
Court of Claims to hear claims of con-

tractors, subcontractors, and others,
arising out of delays of state in construc-
tion of State Office Building, is not un-
constitutional on ground that it with-
draws from jurisdiction of Supreme
Court authority to determine such con-
troversies, and confers it on Court of
Claims, since act is only permissive and
in no way prohibits litigation of claims
in Supreme Court. Seglin Const. Co. v.
State, 1937, 249 A.D. 476, 293 N.Y.S. 205,
amended 250 A.D, 818, 295 N.Y.S. 753,
affirmed 275 N.Y. 527, 11 N.E.2d 326.

2. Construction

A cardinal rule to be applied in con-
struing a statute is that it should be read
according to the natural and obvious im-
port of the language used without resort-
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dismiss the claim, c¢ither on [1fs oun motion or on the motion of the
state.

5. Ia order to obtain a judgment in his favor, claimant must prove by
clear and convincing evidence that:

(a) he has been convicted of one or more felonies or misdemeanors
against the state and subseguently scatenced to a term of imprisoament,
and has served all or any part of the seantence; and

(b) (i) he has been pardoned upon the ground of innocence of the crime
or crimes for which he was sentcnced and whick are the grounds for the
complaint; or (i{) his judgment of conviction was reversed or vacated,
and the accusatory instrument dismissed or, if a acw trial was ordered,
either he was found not guilty at the new trial or he was not retried
and the accusatory instrument dismissed; provided that the judgement of
conviction was reversed or vacated, aad the accusatory instrument was
dismissed, on any of the following grounds: (a) paragraph Cald, (b), (e,
Ce) or (g) of subdivision one of section 440.10 of the criminal proce-
dure law; or (B) subdivision one (where besed upon grounds set forth in
item (A) hereof), two, threce (where trae count dismissed was the sole
basis for the imprisoament cemplaincd o¢f) or rive of section 470.20 of
the criminal procedure law; or (C) comparable provisions of the Fformer
code of criminal procedure or subsecuent lewy; or (3) the statute, or ap-

plication therveof, on which the accuserery ins-rumeat was based violated =

the constitution of the United Steres or The sTare of New York; and

(c) he did not commit any ¢f the gcrs chorged in the accusatory in-
strument or his acts or omissions ckarged ia ©7 cccusatory itastrument
did not constitute a felony or misdrmeanor ageiast The state; and

(d) he did not by hAis own conduc® cousc or 57ILE atout his conviction.

6. If the court finds that The claimant is enrivled to a judgment, 1t
shall award damages in such sum of monrey as The cCourt determines will
fairly and reasonably compensate rRim.

7. Any person claiming compenscTion uncer *his section based on @ par-
don that was granted berore the effective dere of this section or the
dismissal of an accusatory iastrumeat that occurred before the effective
‘date of this section shall file his claim witkin two years after the ef-
fective date of this secticn. Any person claiming compensation under
this section based on a pardon that was grented on or aftcr the effec~
tive date of this scction or the dismissal of an accusatory iastrument
that occurred on or after the effective date of this secction shall file
his claim within twe years ofter the pardon or dismissal.

3. Subdivision three-a of section nine of such act, as amended by
chapter ten of the laws of nineteen hundred forty-six, 1s amended 1to
read as follows:

J-a. To hear and determine the claim for damages against the state
[Lof any person heretofore or hereafter convicted of any felony or mis-
demeanor against the state and sentenced to imprisonment, who, after
having served all or any part of his sentence, shall receive a pardon
from the governor stating that such pardon is issued on the ground of
innocence of the crime for which he was sentencedl for unjust conviction
and imprisonment pursugnt to section cight-b of this article. ’

§ 4. This act shall take effect immediately.

™

CHAPTER 1010

AN ACT to amend the c¢ivil service law, in velation to the procedure for
the adoption of rules

Became a law December 21, 1984, with the approval of the Governor.
Passed by a majority vote, three-fifths being present.

The Pcople of the State of New York, represented in Senate and Assem-
bly, do enact os follows:

Section 1. Subdivision two of section twenty of the civil service
law, as amended by chapter three hundred fouy of the laws of nineteen
hundred seventy-six, is amended to read as follows:

EXPLANATION-IMatter in {talics 1s newv; mattey in brackets [ 1 is old law
to be omitted.
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CHAPTER 1009

AN ACT to amend the court of clalms act, In relation to claims
by persons unjustly convicted and imprisoned for crimes they did not
commit

Became a law December 21, 1984, with the apprﬁval of the Governor.
Passed on message of necessity pursuant to Article III, section 14 of
the Constitution by a majority vote, three-fifths being present.

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows:

Section 1. This act shall be known and may be cited as "the unjust
conviction and imprisonment act of 1984",

2. The court of claims act ls amended by adding a new section
eight-b to read as follovws:

8-b. Claims for unjust copviction and imprisonment. 1. The legisla-
ture finds and declares that innocent persons who have been wrongly con-
victed of crimes and subsequently imprisoned have been frustrated in
seeking legal redress due to a variety of substantive and techaical ob-

 Stacles in the law and tnat such persons should have an. available avenue

of redress over and above the existing tort remedies to ' .seek compensa-
tion for damages. The legislature intends by enactment of the provisions
of this section that those itnnocent persons whe can demonstrate by clear
and convincing evidence that they were unjustly convicted and imprisoned
be able to recover damogpes against the state. In light of the substan-
tial burden of proof that must be carried by such persons, it is the in-
tent of the legislature that the court, in exercising its discretion as
permitted by law regarding the weight and odmissibility of evidence sub-
mitted pursuant to this section, shall, in the interest of justice, give
due consideraetion to difficulties of proof caused by the passage of
time, the death or unavailability orf witnesses, the destruction of evi-
dence or other factors not caused by such persons or those acting on
their behalf.

2. Any person convicted and subsequently itmprisoned for one or mare
felonies or misdemeanors agaiast the state which he did not commit may,
under the conditions hereipafter provided, present a claim for demages
against the stcte.

3. In order to preseat the claim for unjust conviction and imprisen-
ment, claimant must esteblish by documentery evidence that:

(a) he has been coavicted of one or more felonies or misdemeanors
against the state and sudsequently sentenced to a term of Timprisonment,
and has served all or eay part of the sentence; and

(b) (i) he has been pardoned upon the ground of itnnocence of the crime
or crimes for which he wrs sentenced and which are the grounds for the
complaint; or (1i{) his judgment of conviction was reversed or vacated,
and the accusatory instrumezat dismissed or, {f a new trial was ordered,
etther he was found pot gutlty at the new trial or he waes not retried
and the accusatory i{astrument dismissed; provided that the judgement of
conviction was vreversed or vacated, and the accusatory iastrument was
dismissed, on any of the following grounds: (A) peragraphk (a), (b), (c),
(e) or (g) of subdivision one of section 440.10 of the criminal proce-

" dure law; or (B) subdivision one (where based upon grounds set forth in
item (A) hereof), two, three (where the count dismissed was the sole
basis for the imprisoament complained of) or five of section 470.20 of
the criminael procedure law; or (C) comparable provisions of the former
code of criminal procedure or subsequent law; or (D) the statute, or ap-
plication thereof, on which the accusatory i{astrument was based violated
the constitution of thke United States or the state of New York; and

(c) his claim s not time-barred by the provisions of subdivision
seven of this section.

4. The «claim shall state facts in sufficient detail to permit the
court to find that clatmant is likely to succeed at trial in proving

\ that (a) he did not comnmit any of the acts charged in the ogccusatory in-
strument or his acts or omissions charged in the accusatory <instrument
did not constitute a felony or misdemeanor against the state, and (b) he
did not by his own conduct cause or bring about his conviction. The
claim shall be verified by the claimant. If the court finds after read-
Yng the claim that claimant s not likely to succeed at trial, it shall
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approach, it seems to me, is that there is insufficient awareness of ﬂ.:n
purpose of highway inquiries and the radically changed n_.HHEn in which
they have to operate. If the proceedings seem too unwieldy, then En
solution lies in a re-thinking of the procedures; but, as long as Parlia-
ment has provided the inquiry as the means of oEnn:.o:. then the
courts should ensure that objections are properly registered. Lord
Denning summed up his view in these words:
There has been a deplorable loss of confidence in these .wn...E_Ja.,.., It is thought
that those in the departments come to them with their minds made up, ..E.a :._.n:
they are determined to build the Ew.au‘ no matter how strong or how convincing
the arguments ugainst them. The inspector is regarded as the stooge of the
Department. He is just there to _.:U_vn?mﬂu_.;,u the decision nm:.._._.aw u._,_man... i
We must use our authority to see that En__.___._nm are conducted fairly, in accor-
dance with the requirements of natural justice.

I began this article by referring to the complexity of :.:E:m_m and
inquiries generally; I have ended with a reference to the nonﬁ._nx:w of
one case concerning one type of inquiry. My aim has been to give some
indication of the tasks faced by administrative lawyers in the single area
of formal administrative adjudication. They have to be concerned with
the nature of tribunals and inquiries and the jurisdiction which they
exercise and they also have to be concerned with how such bodies are to
be supervised. It is, as always, easier to pose questions than to supply
answers; but there is obviously much that can be done.

DAMAGES FOR *“LOST YEARS "—RECENT
DEVELOPMENTS IN THE UNITED KINGDOM

By

JOHN MEstER* and STEPHEN TODD**

MEDICAL advances have created many problems not only for lawyers
but also for doctors and health authorities. More accurate diagnoses
enable doctors to predict of more accident victims that their expectation
of life has been shortened by the accident. Thus over the last 30 years
the problem of compensation for the * lost years ™ has become more
acute.! More victims who in the past would have died fairly quickly are
being kept alive. Since it is generally cheaper for a defendant to kill his
victim rather than maim him, the result cun be very large sums of
damages to support catastrophically injured plaintiffs.? A great deal of
discussion has arisen recently in the United Kingdom over the question
of the standard of liability for medical negligence, following the Court
of Appeal decision in Whitchouse v. Jordan,® where the well-accepted
principle that a mere error of judgment does not amount to negligence
was repeated. But Lord Denning M R, expressly linked fears about the
amount of damages getting out of hand with what purported to be a
limitation on the range of liability for medical negligence.® It is our view
that the question of the amount of damages creates the most diflicult
legal problems, although as a wmatter of policy the continuance or
abolition of a system of compensation based on fault is clearly the
crucial question,

What we therefore wish to concentrate on are two recent decisions
of the House of Lords, the one dealing with the lost years problem and
the other with more general issues of the calculation of damages. These
decisions are Pickett v. British Ruil Engineering Ltd.® and Lim Poh Choo
v. Camden and Islington Area Health Authority.® We shall not deal with
all the issues raised in Lim, only with the major principles involved in
reconciling the decision with Picketr. We shall criticise the principles

* Lecturer in Law, University of Sheflicld.

** Lecturer in Law, University of Shetficld, Visiting Lecturer, University of Kent at
Canterbury.

1 Fleming, ** The Lost Yeurs ™ (1962) 50 Cul. LK. 598.

2 See Lord Denning MR in Lim Poh Choo v. Camden und Dlington Health Authority
[1979] Q.B. 196 at pp. 215-216, and Lord Scarman aL [1979] 3 W.L.R. 44 a1 p. 49,

3 11980] 1 All E.R. 650.

1 1t is incidentally an index of the extruordinary judge-centredness (and particularly
Denning-centredness) of the media that what is scarcely news to doctors, lawyers or
anyone who had read the Pearson Report produced leading articles und considerable
correspondence on the basis of a few unexceptional judicial comments.

5 11978) 3 W.L.R. 955.
8.11979] 3 W.L.R. 44,
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stated in these cases fairly strongly, but it scems that many w_ .:E _lm(,_,_
Lords involved would share some of our opinions. For in Lin's case 1t
was recognised that the system of common law damages :nn&.ﬁ a
more fundamental reform than could be produced by a court deciding
one individual case. Thus Lord Scarman 7 in Lim’s case said:
Lord Denning M.R. in the Court of Appeal declared .:.ﬂ: a :a.__nu_ reappraisal
of the law is needed. 1 agree. ... The course of the litigation illustrutes, with
devastating clarity, the insuperable problems ::____:.,: in a uu.&n_z,cﬂ .r,c_:j_n:-
sation for personal injuries which (unless the parties agree c:..n?,_mﬁ,ns_._ v..__rE
only a lump sum assessed by the court at the time of judgment. ... 1 vn,.:.rua
is final: it is not susceptible to review as the future c:_.o_%,.u_._wu:_c::m fact for
estimate. Knowledge of the future being denied to Eu,sr__a. s0 much c_..:n
award as is to be attributed to future loss and suffering (in many cases the major
part of the award) will almost surely be wrong.

However Lord Scarman suggested that the required Ruv?pmmm_ calls
for social, financial, economic and administrative annr_mo:m s__:nw c:Q
the legislature can take. The task of the courtis :E,,.,,S sG«,_a.n m_._z._m.:nn
to produce reasonable and consistent awards until legislative reform
occurs. Similarly, in Pickert’s case there are statements about the
legislature intervening to correct any anomalies created.

While we accept the limits within which the House of Lords no_,._E
act we would argue that they failed to go as far as they would. >nc,c_:._:m
for the moment the fault system, lump sum damages and the n:.,.__.,%_n
that compensation should as nearly as possible put the Ew::__ﬁ. in :a.
same position as if he had not been injured,® then the House of Lords
have left significant illogicalities and uncertainties. We shall claborate
these criticisms, aided by the experience of Commonwealth courts
which have grappled with the same problems, E:E:. the common __5,_,
framework. However, finally we shall say why we think that :,E.nﬁvﬁ-
ence of these problems should be regarded as yet another nail in the
coffin of the fault system. First we describe the two House of Lords
decisions in more detail.

PICKETT V. BRITISH RAIL ENGINEERING LTD.

In this case the House of Lords finally came to nosman.q Eo_:._ccw
maligned principle laid down by the Court of Appeal in Oliver v.
Ashman ? that a plaintiff whose life expectancy had been Ea.ccng 3. the
tort of the defendant could recover from the defendant :.:. earnings
lost only during the survival period and not for earnings Ew. in the years
of which he had been deprived (the ** lost years ). The principle had for

7 [bid., at pp. 47—48. Lord Diplock, Viscount Dilhorne und Lord Simon all agreed with
d Scarman's speech. E ,
rcm mom Lord Emw_&ﬂ_u: in Livingstone v. Rawyards Cval Co. (1880) 5 App.Cas 25 at p.
39, cited by Lord Scarman in Lim's case [1979] 3 W.L.R. at p. 52,
¥ [1962] 2 Q.B. 210.

Oﬁ.ﬁ. —CMOM bﬁ..zr..m_ﬂv.\.c.n L0 hc.ﬁ_ v\mﬁ_a, ¥ .H.__N—

long troubled courts 1 and commentators ™ alike. In the result the
majority of their Lordships '* had no particular difficulty in exposing
the Oliver v. Ashman rule as resting on a false premise and in concluding
that the rule ought to be reversed. However in doing so the House
raised, but failed to resolve adequately, a number of associated issues,
leaving the law both uncertain in practice and unsatisfactory in principle.

The rule in Oliver v. Ashman had been criticised and the High Court
of Australia refused to follow it '* by reason of the hardship it could
cause to the victim’s dependants. This hardship arises because of the
wording of section | of the Fatal Accidents Act 1976, which permits an
action by the dependants where, if death had not ensued, the deceased
would have been entitled to maintain an action and recover damages
for negligence. Thus if the deceased had already recovered Judgment or
settled before he died he would no longer have been entitled to maintain
an action, being barred by the principles of res judicata or estoppel. It
follows that the dependants could not maintain an independent cause
of action for loss of dependency, und yet under the rule in Oliver v.
Ashman the deceased would have received nothing for loss of earnings in
the lost years, out of which provision for them could have been made. M

The above argument appears well founded and has been accepted as
correct in a number of cases ' although it has not been determined by
the House of Lords. The point was not in issue in Pickets’s case as there
was no claim under the Fatal Accidents Act. Lord Wilberforce, in
cautious vein, was prepared 1o assume the argument was correct simply
for the purposes of the appeal, in which case he concluded “it provides
a basig, in logic and in justice, for allowing the victim to recover for
carnings lost during the lost years.”'® Lord Salmon thought the argu-
ment was ** probably correct™ and for present purposes had to be
accepted. His Lordship considered that in the overwhelming majority
of cases a man works not only for his personal enjoyment but also to
provide for the present and future needs of his dependants and so it
would be ** grossly unjust ” to the plaintifls and his dependants were the

Y0 See e.g. Murray v. Shuter [1976]) Q.B. 927.

IV Clerk and Lindsell on Torts (14th ed.), para. 367; Winfield and Jolowicz on Tort
(10th e.d), pp. 572-573; Salmond on Tores (17th ed.), pp. 572-572,

12 ords Wilberforce, Sulmon, Edinund-Davies und Scarman, Lord Russell dissenting.

13 Skelton v. Collins (1966) 115 C.L.R. 94.

4 The hardship that may thereby be sutfered is well illustrated in MeCann v. Sheppard
[1973] 2 All E.R. 881, The plaintill sued on account of severe injuries incurred in & rosd
accident and at the trial was awarded damages wicluding, inter alia, £15,000 forloss of
earnings. The defendants appealed on the quantum of damages. Before the appeal was
heard the plaintiff died from an overdose of painkilling drugs un which he had become
dependent since the accident. The £15,000 was reduced by the Court of Appeal to £400,
representing the actual loss of earnings to the date of death. The widow and child could
not maintain their own action under the Fatal Accidents Act as the plaintiff had recovered
judgment before he died.

1S Read v. Great Eastern Railway Co. (1868) L.R. 3 Q.B. 555; Williams v. Mersey
Docks and Harbour Board [1905] | K.B. §04; Murray v. Shuter [1976]) Q.B. 927.

18 (1978] 3 W.L.R. at p. 959F.
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law to deprive him from recovering damages for loss of remuneration
in the ** lost years. " '7 Lord Scarman also thought the ** u.On:.p:.:u.::nm-
tion™ for reversing the rule in Oliver v. Ashman was :Hﬁ it imposed
hardship on dependants '* thus accepting as .nc:.nﬁ the Eo_.w. that ﬁ.r,w
dependants could not themselves maintain an _sanvanan.:p action :.:mmc.
a living plaintiff sued to judgment. However, Lord mQ:E:L..DE‘.Fv
said that he preferred not to complicate the pm.m,c_:nE .Um_ mo:u_an:m_m
the impact upon dependants of an award to a living plaintiff whose life
had been shortened.'® . N

Nonetheless this is a rather unsatisfactory basis for Ec ch._u_.cs
iself which now rests on assumptions. Why could not H_:c:, _;_c:._u:::,.
have said positively that the dependants cannot maintain an :_gn_g.n:-
dent action 1f the deceased has already settled or sued to u_:,ar_:,_n_z w It
would no doubt have been going beyond the proper judicial function
to reverse this rule, which would have neatly avoided the _cﬁ,mnﬁ.u
problem, in the light of the relatively clear words of the mﬁﬁ hwnn_.r_c“:.m
Act and because the point was not directly raised.®® As it is we are left
with a rule which after Pickerr almost has to be accepted, but is not
positively confirmed by the House of Lords. ‘ .

Thus with the above argument as ** background ™ in :_Rm ,cm :.:u
judgments, their Lordships proceeded to examine ~,_:,u an_v_wow in
Oliver v. Ashman in the light of the then exisling mcﬂrom.__:cm and also as
a matter of principle. In the result it was found wanting in c.o:._ respects.

As to authority, Oliver v. Ashman itself was founded _.,,::E:G ona
short passage in the judgment of Viscount Simon L.C. in Benham v.
Gambling ®':

Of course, no regard must be had to tinancial losses or gains during :,:_‘..
period of which the victim has been deprived. The damages are in respect o
loss of life, not loss of future pecuniary prospects.

It was concluded in all the majority judgments that .e.,ﬁnc:_: m:sc:
was only dealing with a claim for loss cmnxnnﬁmscm of life N,EQ __,:.a :c.p
have in mind a claim by a living person for earnings a:::m the lost
years.*? Once this was recognised, the balance of authority was in favour
of the view that damages for loss of earnings in the lost years were
recoverable.??

17 Jbid., at p. Y65A. 18 thid., at p. 981 A.
' [bid,, at p. 973G. _ o
20 ._“.ﬂ,_..,.w._w—:m_un solution advocated by McGregor in the ?:4.:53:5. m.:fi:%nﬁ.;_:h :“.

Comparative Law, Yol. X1, cha. 9, para. 208. 1t is worth noting :::_ __.,_ra..- WE.M%M«LNMHV
isi ;i 2 e C in Sea- ! Services v. Gauder, 414 U.S.

decision of the U.S. Supreme Court in Sea-Lana v i

5 cLims : > accidents an independent action

allowing the dependants of the vicums of maritime i el e

é :h the vicum had already settled ete. depended on the fa Lehat the wrongful deat)

“‘_nﬁw_.g.w_wﬁa was judicially created, not limited by the wording of & fatal accidents statutz.
41 (1941] A.C. 157 at p. 167.

22 Tc.___m“ 3 W.L.R. 955 at pp. 961B, 969A-H, cq_.h.r c.___cIuwma_,.W.U ADEEEED,
23 phillips v. London and South Western Railway Co. (1879) 4 Q.B. ,_ao_m _ O w .Jm.v”
Roach v. Yates [1938) | K.B. 256; Pope v. D. Murphy & Sun h.a”.-n, [ .B. 222:

contra, Harris v. Brights Asphalt Contractors Lid. [1953] 1 Q.B. 617.

Ocr. 1980) Damages for ** Lost Years " 723

As to principle, the House sought to analyse what it is that a plaintiff
whose life expectancy has been reduced has lost. Lord Wilberforce
thought it not unfair to paraphrase the reasoning underlying Oliver v.
Ashman in the following terms:

Nothing is of value except 1o a man w

plaintiff will not be there when these
have no value to him.

ho 1s there 10 spend or save it, The
earnings hypothetically accrue: so they

His Lordship was of the view that this redsoning ignored the fact that
a man in good health and sound carning has i those things an asset
present value beyond the mere expectation of life which cvery man
possesses. The argument that he would not be there to enjoy the fruits
of those earnings could be answered because he had lost not only the
opportunity to spend the earnings enjoyably but also to use them for
dependants or for other persons or causes. His L
argument that the real loss was that of the depend
terms:

But I think that the argument fails because 1t does not take account , .
interest of the victim. Future earnings are of value (o hi
satisfy legitimate desires but these r

of

ordship rejected the
ants in the following

. of the
in order that he may
niay not correspond with the allocution which
the law makes of money recovered by dependants on account of his loss. He
may wish to benefit some dependants more than, or to the exclusion of, others—
this (subject to family inheritance legislution) he is entitled to do. He may not
have dependants, but he may have others, or causes, whom he would wish to
benetit, for whom he might even regard himselt as
distinction, for the purposes of assessing damages e
family situations.3*

Thus his Lordship concluded that the basis in principle for recovery
lay in the interest which the victim had in making provision for de-
pendants and others.

The basis for recovery was not expressed in the other three majority
Judgments in quite the same way. Thus Lord Salmon referred to the
award of damages “ to compensate [the plaintifl] for all the money he
has probably been prevented from earning because of the defendant’s
negligence.”® Lord Scarman thought that the principle that anything
having a money value which the plaintifl’ has lost ought to be made
good in money suggested that ** a plaintiff ought to be entitled to
damages for the loss of earnings he could have reasonably expected to
carn during the lost years.”? He went on to dispose of six objections
to this rule. Lord Edmund-Davies said it was simply not right to say
that when a man’s working life and his natural life are each shortened
by the wrongful act of another he must be regarded as having lost
nothing ** by the deprivation of the prospect of future earnings for some

period extending beyond the anticipated date of his premature death.” *?

24 [1978) 3 W.L.R. 955 at p. 962D,
25 Ibid., at p. 965G,

28 Jbid., at p. 980 A-E.

27 Ibid., at p. 97IH-974A.
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There are echoes in the reasoning of Lords Wilberforce, Edmund-
Davies and Scarman of the approach of the Supreme Court o% ﬂmumam
in Andrews v. Grand and Toy Alberta Ltd.®®, Dickson J. giving the
Judgment of the court views the victim’s loss as loss Ew a Q.E_E_, asset,
the loss of earning capacity rather than simply of earnings. It is ﬁ,_._n.:
clear that the value of the capital asset must be based on the victim’s
earning capacity as it stood before the accident. >:so,:m: some recent
English cases * have established loss of earning capacity as a separate
head of damage in some circumstances this is a rather different line of
argument. The House of Lords do not feel able to cut %3:m:. the
difficulties in the same direct was as the Supreme Court but the cﬁ_u, of
their decisions is very similar. It is also worth noting that the I._m:
Court of Australia in Skelton v. Collins ® talk in terms of anﬁ::,..:os
of earning capacity, although it is only Windeyer J.3 who explicitly
links that to the reasons for reversing Oliver v. »:.xz:az.. .

Lord Wilberforce’s approach that the plaintiff’s true interest was in
making provision for dependants and others entailed that the victim’s
probable living expenses in the lost years m_:w:E be awacina from
damages since he would have made that E,ci.m_o: oc.~ E surplus once
his living expenses were met.3® Despite their slightly E:nBE.mUEcmn:
the other three concurring Law Lords took the same view. Lord
Salmon’s explanation was that these expenses could never form tm.:.oﬁ
victim’s estate.®® Lord Edmund-Davies thought that what the victim
would have been likely to expend on himself should vn deducted for in
the lost years his living expenses will ex hypothesi be :.__.2 Lord wnn:.:ps
simply agreed with the other three. Their Lordships do not go into
great detail on what they mean by living expenses, but from the analogies
drawn with the Fatal Accidents Acts and from the statements about E.n.
amounts young plaintiffs might receive,®7 it appears that they mean it
to cover everything the victim would have spent on E.Emn:..: Hr_m.. is one
of the points on which Lord Russell of Killowen n._mmn_:w. and is also
raised in Lim’s case and the recent trilogy of Canadian Supreme Court
decisions. So we shall return to it in a separate section later. However,
it is unfortunate that this point was not made more clearly. We shall

28 (1978) 83 D.L.R. Cn.u...um 4l p. 469. See Feldthusen & McNair, General Damages in
mnw,oﬂ”__“:hwﬂn whn wnmznnpw_”_pwqmmhu%wﬁm Byl m_mw,m“mw%ﬁﬁwmﬂrm,,mﬂﬂ_,. (2d.) 644.

30 ¢ g. Moeliker v. A. Reyrolle and Co. Ltd. [1977) 1 All E.R. 9.

31 (1966) 115 C.L.R. 94, passim.

32 Ibid., at p. 129.

33 [1978] 3 W.L.R. 955 at p. 963E.

34 fhid., at p. 966D,

35 Jbid., at p. 975A.

38 Ibid., at pp. 981 H-982A.

37 . 730.

38 m.\aok_mu mnac:n Davies (ibid., at p. 975) refer to s. 9 (2) (c) ﬁ.uﬁ::u Umz_pmnm.amnc:m:&
Act 1976 which in similar cases requires regard to w:.." hadto* ;. living expenses,” but as yet
there seems to be no decision on the meaning of this phrase in the Act.
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argue later that only the expenses of basic necessities rather than more
general pleasurable expenditure ought to be deducted, This might be
what the House of Lords means by " living expenses,”® but further
litigation will be needed to clear up what is really a small point.

A subsidiary matter dealt with by three of their Lordships is whether
the Joss of future opportunities of financial benefit other than carnings
may also be compensable. Lord R ussell, in his dissenting judgment, did
in fact make specific reference 1o other types of lost financial expecta-
tions, such as where the victim is the life tenant of substantial settled
funds, where he is entitled to a reversioniry interest contingent upon
him surviving another and where he is the beneficiary under the will of
a relation with no intention of changing the will. His Lordship felt that
the difficultics posed once allowance 1s made in assessing damages for
" loss ™ which death forestalls made the matter more suitable for legisla-
tion than judicial decision, 4 T he majority thought otherwise but failed
to provide any clear guidance on any other types of prospective financial
loss which might be taken into account. Lord Scarman’s view that the
plaintiff could recover for loss of his finuncial expectations during the
lost years provided always the loss was not too remote 4 has the merit
of simplicity if not of certainty. Lord Wilberforce left the point open
while hinting that the principles of remoteness of damages could not in
themselves provide an answer in his conclusion that the test could
hardly be more accurately framed than as asking, **Is the loss of this
something for which the claimant can and should reasonably be
compensated 7°** Lord Salmon and Lord Edmund-Davies did not deal
with this matter.

LIM POH CHOO V. CAMDEN AND ISLINGTON ARLA HEALTH AUTHORITY

The decision in this case followed closely upon the heels of Pickerr. The
facts were that the plaintiff, a senior psychiatric registrar, whilst
undergoing a minor operation suflered irreversible brain damage caused
by negligence for which the defendants were responsible. She was
rendered only intermittently, and then barely, senticnt and totally
dependent on others. Liability was admitted and the only issue was as
to the quantion of damages. The defendants contended, inter ulia, that
the plaintiff should not be awarded damages for loss of carnings, as well
as for loss of amenities and cost of future care. The sum awarded for
cost of care by the lower courts exceeded the plaintiff’s estimated loss
of carnings and covered all her needs. The additional award of damages
for loss of earnings was duplicatory.

3% Lim's case suggests otherwise, See infra.

40 11978) 3 W.L.R. Y55 at pp. 976-977.

41 bid., at p. 981D,
22 Ibid., at p. 962C.
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The argument has considerable force. Dr. Lim’s position was m_a:.i_.
to Mr. Pickett's in the sense that Dr. Lim would rwé.:o :._Eﬂ.a._:._:m
expenses to be met from her earnings, not because of her E:_vi_.aa
death but because the expenses would be met from another source i.e.
the person or institution caring for her, and Dr. f_.: had been unnuqm”ﬂnq
compensated for the cost of that care. As Dr. Lim had no dependants
and there was no evidence that she accumulated any mcn_u_:.m m_.:w_.
meeting her working and living expenses, then, following 31,,»_.:,_”.
case, the living and working expenses saved s.oEa equal the earnings
lost, so no damages should be awarded under this head. .

The House rejected this line of argument. Lord Scarman recognised
that in ** lost years " cases and also in cases such as the present, two
deductions fall to be made from the damages to be awarded. These were
firstly the expenses of earning the income which :ma:dnr.: _oi_m:n_,
secondly, the plaintiff’s living expenses. In ** F,ﬁ years ™ cases a figure
for living expenses is necessarily hypothetical since the plaintift does not
survive to earn the money. Where, as in the present case, expectancy
of life is not shortened but incapacity exists and there is a cost of care
claim as well as 4 loss of earnings claim, living expenses must also be
assessed and deducted. However his Lordship nonmaﬁ.& that the noE.m
should not adopt a method of calculation like that in lost years
cases and attempt an assessment of how much the _u_m:.z_:, would have

spent and on what, always a most speculative exercise. Rather, the
** domestic element  identified by the Court of Appeal in Shearman v.
Folland ** as included in the cost of future care should be deducted. 44
The justification was that— A |
is ¢ i asis of a future actuality (subject to the un-
nmﬁwnw_ﬂnﬂwﬂh%wﬂw hwnm_am_rmwm _“wwomﬂw_wnw_ than the former (which ?m:m. de ::.qm.«
has to be adopted in ** lost years ™ cases). It is a simpler, more realistic np._nc_n.
tion and accords more closely with the general principle c__. the F.E that the
courts in assessing compensation for loss are not concerned either with how the
plaintiff would have used the moneys lost or with how she, (or he) will use the
compensation received.®
By ** domestic element ** the House appears to mean board and lodg-
ing, or to put it another way, a *‘ maintenance ™ element, although
unfortunately the judgment does not reveal the actual amounts de-
ducted to cover this. Living expenses in a ** lost years * claim appears
to mean, however, all that the plaintiff would have spent on himsclf
during those years.*® Thus if Dr. Lim had been killed, r_“._, estate foca
recover no damages for lost earnings. Likewise a m_m_._:_:, given to
living in hotels, as in Shearman v. Folland, who has his life expectancy
reduced and sued for lost earnings during the lost years would have to
43 [1950] 2 K.B. 43.
44 11979] 3 W.L.R. 44 at pp. SSH-56D,

45 1hid., ut p. 56D-E.
48 nfra p. 728.
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set off the full cost of living in those hotels, not simply the ** domestic **
part of the cost. We shall consider below the merits of this distinction
and of the arguments in support of it.

The defendants in Lin's case lurther argued that there was an overlap
between the sum awarded for loss of amenities and that for loss of
future earnings. Dr. Lim’s lost amenities would have had 1o be provided
for out of earnings in which case she should sulfer a deduction of the
cost of those amenities from her clatm for lost carnings. The argument
was founded upon the judgment of Diplock L.J. in Fletcher v. Autocar
and Transporters Lid, 3 where he pointed out that to the extent that a
plaintifl’ is rendered incupable of spending his damages for lost carning
capacity on any particular activities of which he has been deprived,
then unless thut part of the damages representing such spending is taken
into account in the assessment of compensation for loss of amenities of
life, there will be some duplication in the damuges awarded to him for
deprivation of those activities, Tl learned judge continued:

In the exceptionally severe cases where the Jife of the victim has been trans-
formed by his physicul injuries so thut the only activities of which he s now
vapable are wholly dilferent from his previous activities, the duphication tiay be
considerable. If, for instance, he chose before the accident 1o spend the whole of
his carnings on expensive food and drink and hospitality and expensive pastinies
outside his home and is red uced by his injuries 1o the life of an invalid recluse,
1o restore to him the carnings which he formerly spent in these ways will not
compensate him for the deprivation of his ability to enjoy good food and drink
and hospitality or his former pastimes, although the amount he spent on them
affords an indication of the minimuim value which he placed on the uctivitics
of which he has been deprived. He is entitled 1o more than that, but if one
assesses these deprivations under the separate head of loss of the amenities of
life, one must bear in mind that what these amenities would have cost him must

be deducted in converting into money the loss sustained under this head, for he
will have already been awarded that sum under the head of loss of earmings, #

Lord Scarman felt that the issue did notarise for decision with respect
to Dr. Lim’s circumstances as the amount of damages awarded for loss
of amenities was a modest sum and was not assessed by reference to
any expensive pleasures or pursuits as postulated in Fletcher's case. In
point of fact Diplock L.J.’s Judgment clearly contemplates an overlap
whenever a plaintiff can no longer spend damages for lost carnings on
amenities previously enjoyed and simply gave extreme examples of such
possible overlap. Further, it has been noted already that Dr., Lim spent
all her money on herself. If Diplock L.J.’s opinion were tollowed to its
logical conclusion all such spending beyond the domestic element
should fall to be deducted from the damages for loss of amenities, By
sugpesting that the principle would only apply in the case of tustes and
pursuits which were deemed sutliciently ** expensive,” Lord Scarman
opens up the possibility of there being a third mode of calculating

47 [1968) 2 Q.B. 322.
18 Ibid., ut p, 342,
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deductible expenses and that in certain cases a .&mzznmos must cc
drawn between non domestic personal expenses which are ** expensive
and those which are not. )

It does seem unlikely that the courts would wish to Q,EE u:.hn: _.i_.:aa
distinctions. Lord Scarman added that on the point of principle
whether damages for non-pecuniary loss can properly be :accnmﬂ to
avoid an overlap with damages for pecuniary loss he expressed no final
opinion but doubted the possibility of o,d.:nv .EE noted that the
Pearson Commission ** considered it wrong in n::ﬁﬁ._c to reduce :R.
one by reason of the other.®® Further, Browne _LH in the ﬁo:: o“
Appeal in Lim's case 8 showed that U:u_ci.n L.J. did not rest his ,_ﬂ:p
decision in Fletcher's case on his observations &uOE.SQE? rm,uzw_
the courts do not in practice seem to make such an.a:n:o:m. A.u: a direct
challenge being made to the principle nx_uo::a.na in 33.&:% s case, m_n
courts would, thercfore, be likely to overrule it. Lord D_Ewp.r himself
would presumably concur as being one of the Enﬂvnqa of H,:n Ionm.o
sitting in Lim's case, he expressed his mm_.mniﬁ..‘ﬂ with Lord Vn.._::.ps s
judgment.®* Deduction of the cost of amenities no longer nm_.x%_,w oh
being enjoyed, even only ** expensive ™ ones, would ?.,E.&. to oE.:.,E
the decision of the Law Lords to deduct only ** domestic ™ expenses in
cases where there is a claim for cost of future care, _.m::“w than all
expenses saved as in ** lost years ™ cases. Certainly the &Eﬁ:m E. :F
artificial distinctions apparently contemplated by Lord wr.n._._:m: in his
consideration of Fletcher's case would be undesirable. But itmust also
be questioned whether there is any good reason for there being %:.a?,.:m
measures of deductible personal expenses in any cases where, for
whatever reason, those expenses will no longer have to be met.

There are many other important issues raised in Lim’s Q.Er.. :m::u_w
concerning the principles governing the award of damages for pain and
suffering and loss of amenities in catastrophic cases msn ﬂ,rn c_.u.aﬁ _u.;.
inflation, but these do not really touch the relationship 4:7 hawq»m: s
case. Thus we now deal with a number of particular points raised by
the two decisions.

THE DEDUCTION OF ** LIVING EXPENSES ™

In some ways the treatment of this topic is one of the weakest parts of
both decisions. To begin with Picketr. There Lord ?..Ewc.: asks a
penetrating question: ** If a plaintiff is to be entitled to claim in respect
of lost years earnings, why should his claim be Ra:nna, by s__E.r no
doubt enjoyably, he would have spent on himself?” The majority

4% Cmnd. 7054-1, para. 759.
89 (1979] 3 All E.R. 44 at p. 57A.,
51 11979) Q.B. 196.

52 11979] 3 W.L.R. 44 at ﬁm.

p. ec also the decision of the High Court of Australia in
Sharman v. Evans (1977) 13 A.L.

S
LA
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solution, he suggests, attempts ** to splice two quite separate types of
claim: a claim by dependunts for dependency and a claim by the
plaintifl” himself.” Lord Russell's question is never really answered.
References to the Fatal Accidents Acts and to the victim’s interest in
providing for his dependants only serve to illustrate the * splicing
process. Nor if one takes Lord Edmund-Davies’ view is it explained
why all that the plainuif would spend on himself should be deducted
rather than merely the ** domestic clement  of his probable expendi-
ture. An * ordinary ™ plaintitf is not deprived of money which it is
shown he would probubly spend on riotous living rather than in pro-
perly providing for his dependants. A possible answer is that a claim
which included the loss of the opportunity to spend pleasurably on
onesclf in the lost years amounts in substance to a claim for loss of
expectation of life, alrcudy the subject of compensation as 4 form of
non-pecuniary loss, albeit only a moderate conventional sum can be
awarded. Any such reasoning wus however uncxpressed in the House of
Lords.

Similarly it is hard to follow Lord Scarman’s argument in Lim's case
that the domestic element should be deducted from the cost of care.
He argues that this is less hy pothetical and is simpler and more realistic
than deducting living expenses from the loss ol earnings award. But the
court stll has to make a projection into the future in predicting the
domestic clement in the cost of future cure. And what is more ** re-
alistic ™ about the Lim calculation us against the Pickerr one? Indeed it
seems remarkably unrealistic 1o assume that the victim's domestic
expenses alter being injured in an accident are the same as those he
would have incurred had he not been injured at all. It may well be
simpler to calculate the domestic element in the cost of future care
(although in some cases this may be very difticult to disentangle) but
this is not much of an argument if the method is contrary to principle.
Here the deduction is justiticd as an expense saved as a result of the
accident. 1t cannot be right then to deduct part of an expense actually
caused by the accident. Finally why should the plaintifl in the Pickert
situation be treated so much worse than the plaintiff'in the Lim situation?

The approach of the Canudian Supreme Court is again instructive.
Andrews v. Grand and Toy Alberta Lid.** was a case where the plaintifls
expectation of life had been slightly reduced. The second case in the
trilogy was Thornton v. Board of School Trustees of School District No.
5T (Prince George)*® where the evidence was that the plaintit was
probably left with 4 normal life expectancy but the sume rule on the
deduction of living expenses was applied in both cases, with no distine-
tion between the ** lost years ” claim and the ordinary case. The first
d.) 452,

53 (1978) 83 D.L.R. (3
3 R. (3d.) 480.

51 (1978) 83 D.L.
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point is that by living expenses the court means *“‘the expense of provid-
ing for basic necessities ... such items as food, clothing and ac-
commodation.”** In Andrews the trial judge had deducted the cost of
basic necessities from the earnings award, the Appeal Court had instead
deducted them from the cost of future care. The Supreme Court
approved the trial judge's view:
This is in accordance with the principle which 1 believe should underlie the
whole consideration of dumages for personal injuries: that proper future care is
the paramount goal of such damages. To determine accurately the needs and
costs in respect of future care, basic living expenses should be included. The costs
ol necessaries when in an infirm state may well be different from those when in
a state of health.®®

This reasoning appears to be cogent and much to be preferred to that
of the House of Lords.??

It is not entirely clear how generally the Canadian courts will apply
their rule. None of the decisions involved the estate suing on a lost years
claim, but that should make no difference to the principle. However,
in the third case in the trilogy, Arnold v. Teno,*® where the plaintifl was
only four and a half at the time of the accident, the calculations for cost
of future care excluded the ordinary costs of living, yet the Supreme
Court approved the awards without explaining the diflerent approuch.
It may be that where, as with a very young plaintiff, an award for future
loss of earnings is exceptionally speculative, it is better to make the
deduction from the cost of future care.?®* It is unlikely that any signifi-
cant difference in result would be reached in such a case.

CHILDREN AND ADOLESCENTS

This is another area where the House of Lords in Picketr’s case fall into
error. There are a number of statements to the effect that an award for
the lost years will only be significant in the case of a mature, wage-
earning plaintiff. Thus Lord Wilberforce:

In [the case] of a young child (¢f. Benham v. Gambling *) neither present nor
future earnings could enter into the matter: in the more diflicult case of ado-
lescents just embarking on the process of carning (¢f. Skelton v. Collins &y the
value of " lost ™ earnings might be real but would probably be assessuble as
small.®

55 (1978) 83 D.L.R. (3d.) 452 at p. 468.

56 Jhid.

37 The general approach, taken in Andrews, Thornton and some later cases, is 1o dedugt
a percentage of the award for future loss of earnings. The figure was 53 per cent. in Andren s
and this seems 10 have become the rule of thumb. See e g, Lindal v. Lindal [1978] 4 W.W.R.
392 (Supreme Court of Briush Culumbia).

58 (1978) 83 D.L.R. (3d.) 609.

SBsFeldthusen & McNair, op. cir supra. n, 28, at p. 441, do not consider this a sufficient
explanation.

59 (1941] A.C. 157

89 (1966) 115 C.L.R. 94.

81 [1978] 3 W.L.R. 955 ut pp. Y62H-963A.
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And Lord Salmon:

>__ one end of the scule, the cluim may be made on behalf of 4 young child or
his estate. In .,Er.: a Case, the lost carnimygs are so unpredictable and speculative
that only & minimal sum could properly be awurded.®
Lord m.nm::u:. the only other Law Lord (o mention the matter, was
more circumspect.d

Lords Wilberforce and Salmon's assertions are at first sight hard to
understand. There are plenty of cases where the courts have awarded
L.mEF_wnm for loss of earnings to young pluintifls whose expectation of
life has not been affected. The caleulations here are no less speculiative
than in a lost years case. The difliculties were set out by Lord Denning
M.R. in Taylor v. Bristol Omnibus Co. Ltd.,%* where the plaintift’ was
aged three and a half at the date of the accident. Lord Denning was
tempted, because of the extremely speculative nature of prediction, to
accept the suggestion that only & conventional sum of say £7,500 should
be awarded, but concluded that the accepted practice # of trying to
make an individual estimate had to be followed. The plaintift’s annual
loss based on the father’s earnings was set at £2,000 with a multiplier of
16, with the award then reduced by half for present payment, There are
a great many cases where adolescents, whose character and intellectual
ability can be ascertained somewhat more readily, have been awarded
damages although they had not sturted carning. If one starts from the
principle of providing full compensation for financial losses these cases
are quite clearly right, as Spence J. explained in Arnold v. Teno .5 It was
stressed that the court should not free the defendant from having to
pay something for the earnings it must be assumed the plaintiff would
have received. And further if damages arc not given the plaintiff would
have to eat into her damages for non-pec uniary loss in order to pay her
living expenses.

However, the difference comes with the application of the apparent
Pickett rule that all that the plaintfl would have spent on himself is
to be deducted from the amount for ** Jost carnings. If the plaintifi is
not yet financially independent and has no dependants of his own there is
no way of knowing how he might have ordered his expenditure or
whether there would be anyone clse for him to spend his money on.
Presumably the same assumption would be made as in Lin's case, that
the plaintiff will spend all his money on himself in the absence of
evidence to the contrary. None of this is expressed in Pickert but it
seems the only argument that will produce the conclusions stated in the
House of Lords.

Y2 Jbid., at p. 966A.
M“ [1975] 1 W.L.R. 1054, o
His Lordship cited S. v. Distillers Co. (Biochemicals) Led. [1970] 1 W.L.R. 114 and

Daish v. Wauton [1972] 2 Q.B. 262,
88 (1978) 83 D.L.R. (3d.) 609, 637.

89 Ibid., at pp. 980F, 98] B.
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If the rule of deducting all the plaintiff would have spent on r:.:mn.:
is contrary to the fundamental compensatory ?.Er,%_n. the conflict is
at its clearest here, for young plaintiffs will be deprived cﬂm_Eci all the
benefits of the reversal of Oliver v. Ashman. However, 1t must be re-
membered that the plaintiff is being predicted to .En before the lost
years begin and currently has no dependants. True his parents may _::.6
had some expectation of eventually relying on his support, but this will
normally be far too tenuous to be taken into ,mcncczr. w_.o. why m:oc,_m
the young plaintifi’s estate receive the windfall of his . E& v&m:v |
earnings? This is the logic of relying on the anvwamn_: s interest—a
reliance which the House of Lords will not nx.c__.r,:._v. make. Instead
they retain the notion of the :E?E.cm_ plaintiff’s interests, ns,a are
prepared to see double compensation in some nmm_nm. but do not follow
that logic through in dealing with living expenses.®

CLAIMS BY AN ESTATE
It has been assumed in the preceding argument that a claim in ,.n%,aﬁ
of the lost years will survive for the benefit of the estate in an action
brought pursuant to the survival provisions of :6. Law :_..mo.ha
(Miscellaneous Provisions) Act 1934, Although Zm. Pickett had g_.,d,
before the appeal to the Court of Appeal and thereafter 5, the House of
Lords was heard, he had in fact survived to trial and judgment. >A=
order to carry on the proceedings on appeal was made in favour of his
widow as administratrix of his estate but this order did 5,9 :nnn._ the
1934 Act to support it, the cause of action having merged in 5,.“ _E:.w-
ment. The survival of the claim for lost years was not, therefore, in
issue and was not expressly discussed. However, it is apparent from the
following passage that Lord Wilberforce seemed to assume the same
principles would apply: B
In cases, probably the normal, where a man’s actual dependents coincide
with those for whom he provides out of the a:E.um...m :n,:x.,nznm. e_,_E_ﬁ,..q :_S”
obtain by inheritance will simply be set off against their own ._,.__&E,, If .o_._ .::.
other hand this coincidence is lacking, there might be duplication of Erwﬁ.a.,.
To that extent injustice may be caused to the wrongdoer. But il there is a rrc_rn
between taking a view of the law which mitigates a clear .Bn_ anr.,cm_:mna E___._v_:....w
in cases of normal occurrence, at the cost of the _Jov.,_.._?_:.v. in fewer cases of
excess payments being made, or leaving the law as it is, I think that our duty is
clear. .. .*

i ; i anc Id not lead 1o extra-
87 The result of deducting only the expenses of maintenance wou Sidhisat,
vagant awards for children. In Shefron v. Colling (1966) 115 C.L.R. 94 the _.:.n__:._m:._m
earnings were £13 a week at the date of the accident, when he was aged 17, nxvnrmrr. 0
rise to £20 by the age of 21 and to £2,000-2,500 a year by the nmn.om um‘ ):nw “,.. w_.sm
account of the vicissitudes of lile and the expenses of :.Ez:n:E_nn.t_:u. r:..,_ Mm::ﬁ__nw. m,n
lost earnings were assessed at £2,000, Now see also Gammell v. Wilson [198 _H u: 4 .q :
591, where the plaintiffs’ son was Killed at the age of 15. The “ucc_._.._ c.,cw_wum”,.,..,m“m% =a:
. 55 i ; h W trary, that he w ave bee
ared to assume, in the absence of evidence to the nmn h puld ik
wumwrmn spender on himself and worked on a weekly " surplus ™ of £8 with a multiplier of
16 years.
65 11978] 3 W.L.R. 955 at p. 963A-B.

~
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As the House was acting on the assumption that the possible dupli-
cation of recovery could not occur in the case of a claim by a living
plaintiff ® Lord Wilberforce here could only be referring to a claim by
the estate. Lord Scarman in fact explicitly referred to the estate’s claim
in making the same point:

I one must choose between a law which in some cases will deprive dependants
of their dependency through the chances of lite and liugation and a law which,
in avoiding such a deprival, will entail in some cases both the estate and the

dependants recovering damages in respect of the lost years, | find the latter 1o
be the lesser evil, ™

Indeed Griftiths J. has since decided in Kandella v. British Airways
Corporation ™ that the estate could recover damages for the deceased’s
earnings in the lost years.

The possible double liability contemplated would not commonly
occur. If the estate could recover damages for the lost years and these
damages devolved on the dependants then they would have o be
brought into account in an action by the dependants under the Fatal
Accidents Act as a pecuniary benetit acruing to them in consequence of
the death.™ That is what was done in Kandalla v. British Airways Cor-
poration. If no action by the estate had been brought when the claim
under the Fatal Accidents Act was made, the court would deduct
damages which might be awarded to the estate and which would there-
after devolve on the dependants.?® However, if the damages devolved
on someone other than the dependants then there might be double
liability because the dependants would have their claim under the Fatal
Accidents Act which could not be reduced because someone clse h
got the ** lost years ” damages. ™

The possibility of duplication of liability would, however, be avoided
if the decision in Picketr’s case were not applied 1o a claim by the estate.
There is a sound reason for distinguishing the estate’s claim from that

ds

SY Supra p. 721,

U [1978] 3 W.L.R. 955 at p. 981G,

1 [1980) 2 W.L.R. 730, followed by the sa judge v Wallshire s Gardner [1950] 3
C.L. 56 and by the Court of Appeal (Megiow L. dissenting) in Gammell v. Wilson [1980]
3 W.L.R. 591 In all three cases the main argunient for the defendant was that recuovery by
the estute wus precluded by s. 1 (2) (¢) of the Law Relorm (Miscelluneous Provisions) At
1934, This argument (made n varying forms) being rejecied, the strong indications of
Pichert had to be followed. .

2 Rawlinson v. Dabcock and Wilcox [1967] | W.L.R. 481,

73 Davies v. Powell Dufiryn Associated Collicries Lid. [1942] A.C. 001 a1 p. 608.

" 1t should be noted that the dependants could make a claim on the estate under the
Inheritance (Provision for Fuanuly and Dependants) Act 1975 on the ground that the
deceased had failed 1o make reasonable financil provision for them. 1t seems likely that
it would usually be more ady antageous for the dependants (o bring ir claim under the
Fatal Accidents Acts where the damages would, of course, be payuble by a third party
and would be assessed without reference 1o fuctors iing a claim for reasonuble tinancisl
provision from the estate such as conduct, competing claimants and financial needs and
resources of interested parties (s. 3 of the 1975 Act) ltwould be pointless 1o make a cluim
on the estate under the Inheritance Act as well, for any award would sunply be deducted,
from any damages received.
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of a living plaintiff. A survival action is based upon the premise that the
deceased had not recovered judgment before death. Thus a claim under
the 1934 Act may be, and often is, combined with the dependant’s
claim under the Fatal Accidents Act. It was observed above that the
reason why three of the judges in the majority were against the rule in
Oliver v. Ashman was the hardship it might cause to the dependants.
That reason is lacking in the case of an action by the estate since the
dependants have an alternative claim, and so it could be argued that
there is no justification for extending the decision in Picketr’s case to
include a claim by the estate. It is recommended both by the Law
Commission 7 and by the Royal Commission on Civil Liability and
Compensation for Personal Injury " that the right to recover for earn-
ings in the lost years should not survive for the benefit of the estate and
this indeed is the position in Scotland.? Further, the great majority of
overseas jurisdictions deny recovery to the estate in addition to the
dependant’s claim.™

Whether the courts would feel themselves free to make the suggested
distinction must be open to doubt.” Jolowicz’s suggestion that the
courts should simply forget that the damages recoverable by a deceased
person’s estate are the same as those which would be recoverable by the
victim himself if he were still alive and should deny recovery for the lost
years where the action is brought by the deceased’s personal representa-
tive was in fact recognised to be wrong in law, although it provided the
correct solution.® It flies in the face of the clear words of section | of
the 1934 Act.and is hard to square with the treatment of a living plain-
tiff's claim. It would resolve the problem of duplication, but probably
could only be achieved by legislation.

There is, however, another option open to the courts. Given that
damages for the lost years survive for the estate, the courts could deduct
from these damages the victim's personal expenses and also the expense
he would have incurred in maintaining his dependants. Taylor J. did in
fact lay down such a principle in his leading judgment in Skelton v.
Collins ®':

[1]n the case where an action is brought not by the injured Uc_‘uoa,:::vn:
but, upon his death, by his legal personal representative for :_6 vn:&: of his
estate, the damages would be assessed having regard to the gain, if any, which
s.oc_&. have accrued to the deceased from his future probable earnings, after

taking into account the expenditure he would have incurred 1l he had survived
in maintaining himself and his dependants if any.**

75 Report un Personal Injury Litigation— Assessment of Damages (Luw Com. No. 56),

para. 105,
76 Cmnd. 7054-1, para. 437. . _ .
77 Damages (Scotland) Act,s. 2 (3). The same points are made in the cases cited inn. 17,
78 See McGregot, International Encyclopaedia of Comparative Law, Yol. x1, Chap. 9,
paras. 207-208. . 78 Seen. 71,
80 11960] C.L.J. 160 at p. 163. 81 (1966) 115 C.L.R. 94.
82 fbid., at p. 114. Our emphasis.
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In Jackson v. Stothard ** Sheppard J., following the above principle,
deducted these expenses with the result that no damages were awarded
to the estate under this head as maintenance of the deceased and the
plaintiff, who was living with and was dependent on him, would have
consumed the whole of his earnings. His Honour, however, expressed
himself to be unclear why earnmings which would have been spent on the
maintenance of dependants had to be excluded and thought the avoid-
ance ol the problem of double compensition did not provide of itself an
explanation.®* It is certainly true that Taylor J. plucks his rule out of
the air with no explanation or authority. Nevertheless, it is possible to
justify the making of the deduction. If the victim dies without having
sued, it is true that the cause of action for damages for the lost years
which survives for his estate is the same as that on account of which he
could have sued while alive. However this does not meun that the
damages are necessarily the same as those which would have been
recovered by a living plaintfl. We do not think that principle can
require in effect that earnings be recovered twice over. There is, after
all, only one cake. Deduction of future payments to dependants resolves
the issue in a simple fashion. This may be justified by returning to basic
principle—that the object of tort damages, at least in the case of
pecuniary loss, is restitutio in integrum.®® In our view the correct
application of this principle necessitates, in the exceptional case where
two claims can be made on the one fund, that the court set off the one
against the other. The dependants have a statutory right to recover their
lost dependency, which would have been payable out of earnings, and
to that extent the principle of restitution requires the exclusion of those
payments from the damages recoverable by the estate. The dependants,
independent statutory right means that there is nothing that needs to be
restored to the estate. Usually cluims under the Law Reform Act and
the Fatal Accidents Act are brought at the same time but even if only
a survival action is brought, if the dependants nonetheless have a right
to sue under the Fatal Accidents Act, the above principle should apply.
The beneficiaries under the will could hardly complain for no right of
theirs has been violated. Had the deceased lived he might in any cvent
have benefited quite different persons or causes.

It is widely asserted that damages awarded to a deceased’s estate
cannot be aflected by unything which the dependants may recover in
respect of a quite separate cause of action.®® The authority relied upon—
Davies v. Powell Duffryn Associated Collieries Lid.®'—does not in fact

83 [1973) | N.S.W.L.R, 292. Sce also Gannon v. Gray [1973] QU. R. 411, and Sharman v.
Evans (1977) 13 A.L.R. 57.

84 [bid., al pp. 298-299,

85 British Transport Commission v. Gourley [1956) A.C. 185; Parry v. Cleaver [1970]
A.C. | at p. 22 per Lord Morris.

88 Clerk and Lindsell, para. 439; Winfield and Julowicz, p. 547; Salmond, p. 582,
87 [1942] A.C. 601.
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determine this point. Lord Wright referred to his earlier o.EEo: in
Rose v. Ford ®® that duplication of liability was to be avoided, and
continued:

I may, however, seem to have thought that the damages under the Law

» ) : S : = .

Reform Act might be liable to abatement if damages came _o_:._n same bene

fictary under the Fatal Accidents Act. 1 do not now see how this r,c_c_a z,énnm

because in theory the former damages must be tuken into account in assessing
the lauer.®

It is certainly true that duplication cannot occur if the law is as it was
then thought to be—that damages for the lost years are not wwno.,ﬁ.mc_m
either by a living plaintiff or by his estate. Now that that principle has
been changed the problem arises once more where, as we have seen, the
Law Reform Act damages do not devolve upon the an@nz.am_:m nﬁ::,...,r__
under the Fatal Accidents Act. Lord Wright only wnm__n.& from his
earlier opinion because duplication could :or.mm he saw it, occur. If
it could then Lord Wright’s opinion by implication supports abatement
of Law Reform Act damages by the amount due to dependants under
the Fatal Accidents Act. As in principle the defendant should be spared
from double liability and as there are no authorities which prevent the
making of the requisite deductions we think that the courts should
adopt this solution.®®*

CONCLUSIONS

In their decision in Pickert the House of Lords sought to vpmm the n_m_.B
for the ** lost years ” on traditional principle, that of Rﬁ:c:o:.,wsc _w
fundamental respects the claim was treated similarly to an ** ordinary .
claim by a living plaintiff. We have seen, however, Emm even on this
premise the House fell into error in the mode c“., nm:nz._p:o: of mng uct-
ible living expenses and in their passing consideration oﬁ.. claims by
children. In other respects the position has been left uncertain, :m:&_m
as to whether and how the lost years principle may apply to a claim by
an estate and whether the loss of prospective pecuniary advantages
other than earnings may be recoverable. There are, Eonmowﬁ.v other
serious problems inherent in the decision. ccsn_.nﬁ the Sn::w. was
seriously under-compensated by the denial 2.. a ,n._n:.: for the ** lost
years " upholding that claim may now cause significant over-compen-
sation. The victim’s claim for damages for the lost years or that of :M
estate may be far more valuable than any claim by his dependants.

”” [1937] A.C. 826. -

i rmen S o o s b 1y e Eni
M,_M”Mhhmmwwmﬂhmﬂwﬂ.”“ﬂqum.. _uwh.muhﬁ_s.ﬂw_r.a w_,,:.rn m::.ﬁ.En. cw, Ew.o.mwan.a would apply as
muw__u_wnwwzfﬂnm ﬂ_m_nhwﬂmvnchns_._ ww:ﬂw”“ﬁq Qwﬁuh% ﬁﬂmcmﬁwﬁmwmﬂmw_ﬂ.:.ﬁa the deceased had no

dependaunts at all and the damages for loss of earnings were £21,700, and in Gammell v,
Wilson [1980] 3 W.L.R. 591.
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This might be so, for example, where the sole dependants of a young
man on a high wage with good prospects were aged parents unlikely
to live for long. Further the victim may have no dependants at all. If
that victim spent all his money on himself before his accident, then it
appears that all such spending to be anticipated in the future would
qualify as ** living expenses ™ and be deducted, resulting in no damages
under this head. However if he saved or spent nioney on persons and
causes other than dependants, all such saving and spending would be
recoverable. This would confer a windfall on the beneficiaries u nder his
will or on an intestacy, who in many cases might not otherwise have
been the recipients of the victim’s bounty, simply to satisfy the victim’s
supposed interest in having earnings to give away to others with no
legally recognisable interest in his continued well-being. That 1t is
somewhat artificial to regard this as a ** loss ' suffered by the plaintiifs
becomes even more apparent if the action is brought by an estale rather
than by a living plaintiff. There is something of a paradox in the result
that the victim’s lost capacity to spend money ¢njoyably on himself’ may
not be compensated but that a lost capacity 10 save or give money to
non-dependants may be.

A solution to this problem of over-compensation would be to base
the plaintiff’s compensation squarcly on his interest in making provision
for dependants. This, indeed, was proposed by Lord Denning M.R. in
the Court of Appeal in his dissenting judgment in Lim’s case oh

In my opinion when a plaintiff is rendered unconscious or insensible, fuir
compensation should not include an item for loss of carnings as such, but in-
stead it should include an item for pecuniary loss sulfered by the dependants
of the injured man by reason of his accident, After all, if that is the compensation
regurded as fair by the legislature in case of his natural death, it may justly be
regarded as fair in case of his living death provided also that full compensation
is ulso given for every expense that may be incurred on his behalf and every
service that may be rendered to him by relatives and friends. The cost of keeping
the plaintiff for the rest of his days will exceed by far the salary or wages that he

would have earned if he never had been injured. It is not fair to the defendants
to make them pay both.

Similarly, if Oliver v. Ashman is overruled by the House of Lords and a man
is given compensation for his loss of curnings during those ** lost years,” there
again these should be calculated, not for loss of carnings as such, but for the
pecuniary loss suffered by his dependants during those ** lost years ™ v

On a pragmatic basis, there is much 1o be said for this point of view.
After all, the justification behind a lost years claim is to allow the victim
to make provision for his dependants. However Lord Denning found
no support for his point of view. The majority in the Court ol Appeal ¥4
concluded that they were bound by authority * 1o hold that Dr. Lim

Y1 11979] Q.B. 196,

Y3 Jbid., at pp. 218G-2198B.

¥ L awton and Browne L.JJ,

Y3 Phillips v. London and South Western Railway Co. (1879) 4 Q.B.D. 406; aff'd 5
Q.B.D. 78,
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was entitled to recover for loss of earning capacity and pension rights
as a separate item of damages. The trial judge having made an allowance
for overlap between the cost of future care ,m:a the loss ol ::fn. earn-
ings both were recoverable. It made no difference Eﬁ the U_E::;__EQ.
no dependants so that she had no use tor the Eoznx.f In the House of
Lords the argument proceeded simply on the _umm.a that there was a
duplication of damages as between the loss of earnings and Sa.ncz of
future care and Lord Denning's proposal to confine am_:nmcu. in such
cases to loss of capacity to provide for dependants was .:c,. discussed,
although Lord Scarman mentions it. Nor is Lord Gam:_:ma. Eov_uv.u.___
expressly mentioned in Pickerr’s case although ﬂ.rn Po.,:; of Appea
judgments were handed down before the House of _[_cam,‘_::m_:c‘ﬁ (but
after the arguments had been concluded). Lord ﬁ__co:ﬂﬂnn might be
thought to have given at least implicit support to LE views Ew __loa
Denning by his emphasis on the plaintiff”’s loss as .UQ@ an Epc::w xw
provide for others and by his comment as to the merit of bringing awards
in lost years cases into line with what could be recovered under the
Fatal Accidents Act.¥® However his Lordship :o:cmrn_ww.m mnmoﬁ_ng that
4 victim has a compensatable interest in making provision _.n; persons
(or causes) other than dependants.” The others in ::,u majority reached
the same conclusion by a different route in speaking simply of the
plaintiff’s lost opportunity to earn. . o
With a little more boldness the House of Lords in Pickerr could have
adopted Lord Denning’s proposal. It may ncmc::x be s.nmzag,__:ﬁ_ i
*lost years ™ claim is different in nature from an ”c.E:EJN claim
simply by reason of the fuct of the victim’s death. A victim may _EF. _:_:
interest in seeing to the support of his dependants .m:on death but Is it
really necessary to extend his recoverable * loss *' to _E._Eam i :_acﬁc:cs_
interest in saving or benefiting non-dependants? Indeed in n.a_:.:s by
his estate, should non-dependent beneficiaries under :_.n :.__.: :E:n.n:m
receive damages for lost earnings which, had the victim lived, might
never have been paid for them? To allow recovery for __sm; years on F.:n
basis proposed by Lord Denning would .pa:.::.na_u; be inconsistent ,,_:,_,,
accepted principle in claims by living plaintiffs for loss a::“_wm :_,n:
lives. But given the special characteristics of a * Em” yeurs cluim,
need “ accepted principle ™ be applied to it? Lord E_Ericmnn at _apz.
recognised the desirability of assimilating :.,_n. measure .o._ a,m:Emcv
recoverable in a claim for lost years by a living plaintifi E:r,_:..:
recoverable by the dependants when the v_.cpafsmon_:mm been killed.
Lord Denning’s proposal would avowedly achieve EE E.E. Lt Eo.c_e__
furthermore resolve the difficulties and uncertainties in their Lordships
decision which have been exposed above.

5 (1979]) Q.B. at pp. 221-224, 230-232.
96 [1978] 3 W.L.R. 955 at p. 963E.

Y7 Jbid., at p. Y62E.
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One of the alternative solutions proposed by the Law Commission
for resolving the problems posed by Oliver v. Ashman was for a plainuff
1o be enabled to join his dependants in his own action and for the sum
awarded to compensate the dependants for what they would probably
lose during the lost years to be paid into court.*® It was rejected becayse
it was felt it would greatly complicate the settlement of claims.* The
solution proposed above, however, would not be unduly complicated.
The amount of the dependency could be calculated without especial
difficulty and it would sim ply be the victim, rather than the dependants,
who would recover the appropriate sum. This result may now, of course,
only be achieved by legislation. The Opportunity could be taken,
incidentally, to make it clear that the cause of action did not survive for
the benefit of the estate of the victim.

We think that the problems ruised by judicial recognition of the right

Lo recover damages for the ** Jost years ™ could most simply be resolved
in the fashion outlined above. More fundamental conclusions, however,
deserve to be drawn from a consideration of Picketr’s case and Lim's
case. The very nature of a claim for lost years highlights the virtually
insuperable difficulties faced by the courts in attempting to make a
present lump sum assessment which accurately reflects the amount of
an incapacitated plaintifl’s future loss. One solution to these ditficultics
might be to give the courts power (o award damages in the form of
periodical payments. This, indeed, was a majority recommendation of
the Pearson Commission, !0 Bricfly, the scheme proposed was that in
cases of death or serious und lasting injury future pecuniary loss should
be compensated in the form of periodic payments unless the court was
satisfied, on the application of the plainifl, that a lump sum would be
more appropriate.® Parties would remain free to negotiate lump sums
by way of settlement although the plaintiff’s professional advisers
should be under a duty to point out the advantages of periodic pay-
ments.’* The plaintiff’ should be able to apply for commutation at a
later stage.'® Payments could be reviewed but only on a change occur-
ring in the plaintifi’s medical condition It was thought that a master or
district registrar could fulfil this function."* There should be a fresh
action for the dependants if the victim died prematurely in order to
cater for their support during the ** lost years.” 19 The scheme should
be administered by insurers, 108 Lastly the payments should be inflation-
proofed by a fixed escalation scheme based on the contracting-out
provisions of the Social Security Pensions Act 1975107

Y8 _aw Com. No. 56 para. 58, proposal (C).
Y9 fbid., at puras. 84-85.

100 Cmind. 7054-1, Chap. 14. 102 phid | at para. 576,
102 fhid., at para. ST8. 103 shid., ut pura. 582,
104 1hid., at paras. 589, 591. 108 Jhid., ut para. 594.
108 Jbid., at para. 597, . o7

1bid., at para. 608,
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It may be that the scheme would work 8 although we doubt whether
a court is well fitted to act as a kind of social security review tribunal.
Further, the scheme would at best provide only a partial solution. In
the 99 per cent of cases which do not actually reach the stage of litiga-
tion % the parties would remain free to negotiate a lump sum and many
would be very likely to do so. Lawyers tend to be resistant to change and
may for that reason favour the familiar lump sum calculation of dam-
ages, which attitude could rub off on their clients. Certainly insurers
would be likely to prefer the finality of the lump sum to the trouble and
expense in administering periodic payments which were su bject to review
and which would continue for an indefinite period.!!® Most importantly
there is some evidnce that plaintiffs may prefer lump sums to periodic
payments. !

We do not think that this is a matter which ought to be left simply
to the choice of the parties. There is a public interest in the efficient
resolution of claims made by accident victims. Since at the end of the
day it is the community which pays for tort damages initially paid out
by insurers, it is hard to justify an over-compensation of the plaintift
by a lump sum. On the other hand if the lump sum turns out to be
inadequate it is the social security system (paid for by the community)
which will provide support. It is only a system of periodical payments
which can both provide adequate compensation for accident victims
and avoid undue burdens being put on the community. It is our firm
view that such a system can only effectively be run through social
security rather than a system based on individual liability. It would take
another article to argue out this issue, let alone all the other arguments
in favour of no-fault compensation through social security. Suffice it
to say that in our view the insuperable difficulties revealed by the lost
years problem provide yct another reason for not only discarding fault
as a criterion of liability but also the common law system of damages
paid by individually liable defendants.

SUMMARY

1. The House of Lords has now decided that a person who suffers
injury and a reduced life expectancy by the tort of another may recover
damages for earnings lost during the years of which he has been
deprived.

2. The premise for this decision is that the * lost years ™ claimant
should be treated in the same way as the claimant whose life expectancy

108 Eleming, ** The Pearson Report: Its Strategy ™ (1979) 42 M.L.R. 249, observes
that many countries, especially in Central Europe, have successfully operated such systems.

109 Cmnd. 7054-1, para. 79.

110 The Law Commission (Working Paper No. 41 (1971)) encountered widespread
opposition ** from almost every person or organisation actually concerned with personal
injury litigation.” The Pearson Commission apparently received a rather more favourable
response. In particular the British Insurance Association gave evidence that the com-

mercial insurance market could if necessary service a system of periodic payments. It did
I o 111 Foved 0541 para 619
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has not been affected and thus should be restored so far as possible to
his pre-accident financial position.

3. The courts have not yet considered whether lost financial expec-
_E:o:m other than lost earnings may also be recoverable. The uncertainty
in this matter is likely to constitute fertile ground for future litigation.

4. In calculating damages for the lost years itis apparently necessary
to deduct everything that the plaintitf would have spent on himself
during those years, the rationale for such deduction being that the
plaintiff will not be alive to spend money on himself.

5. In the analogous case where a plaintitl will have no future living
expenses to be provided out of damages for lost carnings because his
needs will be met out of his damages for the cost of future care, a
different deduction should be made. This should simply be the * ,._c-
mestic ” ¢lement in the cost of care, 10 be calculated by reference to the
m.cu,ﬁ of board and lodging to be incurred by the person or body provid-
ing the care.

6. Deduction of a future domestic element is wrong in principle.
Given the premise upon which the House was acting, there is in any
event no good reason to diflerentiate between these two categories of
cases in a way adverse to the ** lost years ™ claimant when calculating
expenses saved.

7. On the same premise a child should be able 1o recover damages
for the * lost years  in the same way as with an adult. His claim should
not fail simply because the damages may be difficult Lo assess.

8. It has now been held by the Court of Appeal that the estae of a
deceased person may also recover dumages for the lost years. In such
a case there is a possibility that the tortfeasor’s liability may be dupli-
cated. This problem may be resolved by deducting the amount the
victim would have spent on his dependents from his damages for lost
earnings.

9. We doubt whether the premise identified in paragraph 2 above is,
in fact, appropriate. It would be desirable to assess damages in ™ lost
years *’ cases in the sume way as in claims under the Fatal Accidents
Acts. Lord Denning M.R. would be prepared to substitute a claim for
loss of earning capacity during the lost years with a claim for loss of
capacity to provide for dependants. In the absence of any clear support
for such a proposal, it is apparent that this solution must lie in the
hands of the legislature.

10. The problems inherent in the calculation of lump sum damages
for future pecuniary loss, problems which are magnified in claims for
*“lost years,” may be resolved by resorting to a system of periodicah
payments. We think it essential that this be achieved by replacing tort
damages with regular social security payments for the victims of
accidents.
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judicial function that has to be carried out .
after the information has been laid as part of *

the magistrate’s duty not to issue a criminal
process unless satisfied that there are
sufficient grounds to warrant it. -

The court issued writs of certiorari in two
cases which were identical to the original
" Gateshead Justices case but warned
defendants that the decision should not be
taken *‘to give any encouragement to others

to think at a late stage they can climb on this
particular bandwagon’. ‘Attention was®

drawn to the requirement of RSC Ord 53, r 4
that applications for judicial review must be
brought without delay and that certiorari is a
discretionary remedy — ““It is unlikely that
this court would look favourably on any
further applications based upon a practice
[the delegation of the issue of summons to
court staff] that we presume has now been

Wrongful ‘I_n.lprisonment

On Friday, June 20, the Scottish Court of
Criminal Appeal quashed the conviction of
Mr John Preece who had served eight years of
a life sentence for the murder of Mrs Helen
Will of which he had been convicted by a
majority verdict of the High Court in
Edinburghin 1973. At histrial in 1973a Home
Office forensic scientist Dr Alan Clift,
gave evidence for the prosecution that the
donor of the semen in the stains examined on
items of clothing of the dead woman was of
blood group A secretor, the same blood group
secretor status as Preece and that when taken
together with evidence of two hairs produced
a coincidence that occurred only in one in 600
of the male population. What Dr Clift failed
to tell the court in 1973 was that the dead
woman Mrs Will was also a blood group A
secretor. This omission was of such im-
portance that as Lord Emslie said, ‘‘no
reasonable jury would have convicted once it
had become clear on a consideration of the
serological chapter of his evidence that Dr
Clift was discredited not only as a scientist but
asa witness””. Lord Emslie went on to say that
Dr Clift had conspicuously failed to show the
essential qualities demanded of an expert
witness and for these reasons the appeal
would be allowed and the conviction
quashed.

The case is more disturbing for the length of
time it took after doubts had been raised
about Dr Clift's forensic credibility, which led
to his suspension in 1977, before Mr Preece’s
case was reopened. The Scottish Office claim
not to have been informed of Dr Clift's
suspension in 1977. He was suspended after
the Director of Public Prosecutions withdrew
evidence provided by Dr Clift in an assault
case as ‘‘he could not put forward testimony
from Dr Clift as being reliable evidence of the
quality required in a criminal trial'".
Following Dr Clift’s suspension Mr Preece’s
solicitors approached the then Secretary of
State for Scotland Mr Bruce Millan asking
that Mr Preece’s case be reviewed and
pointing out that in June of that year the
Court of Appeal had allowed the appeals of
three men who had served three years of six-
year sentences for robbery. Fresh scientific
evidence challenging Dr Clift’s evidence

about a vital shoeprint had led to their appeals
and their subsequently being set free. The
Scottish Office concluded, however, that there
were insufficient grounds to re-open Mr
Preece’s case. Following further allegations
by fellow Home Office forensic scientists an
inquiry was opened into six other cases where
Dr Clift had given expert evidence. In
February 1980, Dr Margaret Pereira, a Home
Office forensic scientist produced an interim
report on Preece’s case which she submitted
to Dr Alan Currie head of the Home Office
forensic science service who found the
“gross error’’ in Dr Clift’s evidence. Despite
this and having considered the Pereira report,
the Home Office said that it found no
evidence of an excess of zeal by Dr Clift.
Finally some four years after Dr Clift’s
suspension, the Secretary of State for
Scotland called for Mr Preece's case to be
reopened.

Why did it take four years from doubts
being raised about Dr Clift’s credibility as a
forensic scientist before Mr Precce’s case was
ordered reopened? Why were the Scottish
Office not informed of Dr Clift’s suspension
by the Home Office? These are questions to
which Mr Jack Ashley, Labour MP for Stoke-
on-Trent, South, where Mr Preece is a
constituent, is rightly demanding answers
from the Home Secretary. Mr Ashley has also
asked the Home Secretary to reopen all the
cases in which evidence from Dr Clift had
been crucial. Although Mr Whitelaw is unlikely
to agree to that on the grounds of practicability,
it is to be hoped that he will consider investigating
those cases in which Dr Clift was involved where
the convicted prisoner is still serving a sentence,
and that where any element of doubt arises on
the evidence, that he will immediately order
those cases reopened. Mr Jeffrey Rooker,
Labour MP for Birmingham Perry Barr, is
concerned that during 1979 the Home Office
was giving assurances that despite Dr Clift’s
suspension there was no cause for concern that
anybody had been wrongfully convicted. Indeed
in January 1980, when Mr Rooker asked the
Home Secretary for information about the
inquiries into the six cases involving Dr Clift then
being investigated he was happy to accept his
assurances that the inquiries were still continuing
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Compensation for Wrongful Imprisonment

Peter Ashman :

Imprisonmen( is the heaviest penalty
exacted from wrongdoers by our
society today. Apart from the loss of lib-
erty and the harshness and indignities of
prison life, it often involves loss of liveli-
hood and home, break-up of family and
loss of children, and loss of reputation.
Because of this, the criminal justice
system requires the highest standard of
proof before someone can be convicted
and imprisoned.

All legal systems, though, are fallible,
as the experience of JUSTICE has shown
over the past 28 years, in bringing to light
human errors which have led to wrongful
convictions. If those failings are caused
by unlawful arrest or malicious prosecu-
tion, there is a remedy (albeit costly,
time-consuming and uncertain) in a civil
lawsuit. But most frequently they are
caused by human weakness of all kinds,
and for these the law provides no remedy.
I'he Home Secretary, however, has a
policy of making an ex-gratia payment of
-ompensation where he considers that
omeone has been wrongly imprisoned in
‘exceptional circumstances”, or where
here has been serious default on the part
f the police or some other public
wuthority.

For many years, JUSTICE has con-
idered that this situation was inadequate
nd that such compensation should be a
egal entitlement enforcible (if necessary)
hrough an independent legal tribunal.
‘he Home Secretary’s discretionary
ower was not a satisfactory remedy
ecause he was, in effect, a judge in his
wn cause; he gave little guidance as to
hat he considered to be exceptional cir-
umstances or default; he took advice on
uantum but was not bound by this, and
e did not give any reasons for refusing
ompensation, except that he regarded it
5 “inappropriate™.!

In the recent past, similar views have
ecen expressed by the Prison Reform
rust, the National Association of Proba-
on Officers and the Labour Party Civil
iberties group. These criticisms led to
e Home Secretary setting up a review of
e present scheme.

One of JUSTICEs criticisms was that
e present scheme failed to meet the
K's international obligations. Article
(6) of the UN International Covenant
1 Civil and Political Rights (ICCPR) (by
lich we have been bound since 1976)

ads as follows: an appeal brought within time that

and when subsequently his conviction
has been reversed, or he has been par-
doned, on the ground that a new or
newly discovered fact shows con-
clusively that there has been a miscar-
riage of justice, the person who has
suffered punishment as a result of such
conviction shall be compensated
according to law, unless it is proved
that the non-disclosure of the unknown
fact in time is wholly or partly attri-
butable to him”. (Our italics)

The UK'’s compliance with this, and
the other provisions of the ICCPR, was
examined by the UN Human Rights
Committee in New York in April 1985. It
doubted whether the present ex-gratia
scheme complied with Article 14(6) and
the UK delegate responded that the
Government was reviewing the position.

On November 29, 1985, the Home Sec-
retary made a statement to the Com-
mons, in the form of a written reply to a
question by Tim Smith MP, setting out
the results of this review. The principal
features were these:

1. He did not intend to change the basis
of the scheme from an ex-gratia to a statu-
tory one.

2. He would in normal circumstances
continue to pay compensation to some-
one who applied for it, who had been
wrongly imprisoned, and

(1) who had been pardoned by the
Queen; or
(ii) whose  conviction had been
quashed by the Court of Appeal or
the House of Lords
(a) after a reference back to those
courts under s 17 of the Crimi-
nal Appeal Act 1968, or
(b) after the time normally allowed
for an appeal by those courts
had elapsed; or

(iii) where the Home Secretary was sat-

isfied that the imprisonment
resulted from a serious default on
the part of a member of a police
force or of some other public
authority.

3.1In future he would pay compen-
sation to any person

(i) where this was required by the
UK’s international obligations; or
(ii) where he considered that there
were exceptional circumstances,
eg facts emerging at the trial or at

4. He would not pay compensation
simply because the prosecution was
unable to sustain the burden of proof at
the trial.

5. In future, he would regard himself as
bound by the decision of the independent
assessor as to the quantum of compen-
sation. Michael Ogden QC has been
appointed as the assessor for England,
Wales and Northern Ireland.

In a letter to JUSTICE. the Home
Office Minister of State set out the rea-
sons for these conclusions which are
worth considering in a little detail.

The Ex-Gratia Scheme

The Home Secretary considered that
the ex-gratia scheme met the require-
ments of the UK’s international obliga-
tions “in both spirit and purpose”.
Moreover, he was accountable to Parlia-
ment for the way it operated. A statutory
scheme would impose an additional bur-
den on the courts and remove this
element of accountability. He did not
consider that the decisions of an indepen-
dent tribunal would improve upon his
own decisions, nor would they meet with
uncritical acceptance in view of the wide
variety of cases and circumstances. More
importantly, in his view, the present
scheme retained an essential element of
flexibility which enabled exceptional and
complex cases to receive due consider-
ation. Finally, the assessor was indepen-
dent of him, and his undertaking to
accept as final the assessor’s advice as to
quantum emphasised that independence.

The Criteria for
Compensation

The Home Secretary rejected the sug-
gestion that the court of trial, or of
appeal, should be able to issue a certifi-
cate for compensation on the grounds
that this would create two classes of
degree of innocence. However, he
accepted that where there had been
default, he would consider the question
of compensation.

Is the Revised Scheme now
Satisfactory?

The new scheme has failed to meet
most of the criticisms levelled at the old
one. It has no legal force and can be
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amended at any time by a future Home
Secretary. Parliament has no power to
approve or amend it, and, as in the pres-
ent revision, may not even be given the
opportunity to debate it. The Home Sec-
retary, responsible for the conduct of the
police and the running of magistrates’
courts, is expected to judge whether they
have been negligent or otherwise at fault,
with no independent element in the
investigation. He has not indicated that
he will in future give reasons for either
granting or refusing compensation. No
case studies are to be published to give
guidance to applicants or their advisers,
nor are any more detailed guidelines to be
issued. No information is given to people
whose convictions have been quashed
about how to apply for compensation, or
whether they are likely to qualify for it.
The scheme itself remains little
publicised: how many legal practitioners
read the written replies in Hansard, the
only place where it has so far been set out
in any detail?

The Home Secretary’s reasons for
rejecting an independent tribunal, or the
involvement of the courts generally, are
without merit. Surely every case that
comes before the courts is given *full and
separate consideration”. Many are
exceedingly complex. and even contro-
versial, but it cannot seriously be sug-
gested that, because of this, the courts
have difficulty in determining whether or
not there has been fault by any party, or
to what degree, or that they cannot deter-
mine the quantum of damage which the
injured party should receive. As for

accountability, the courts are account-
able to the law, and the requirement on
them to give reasons for their decisions,
which are subject to scrutiny on appeal,
would suggest that they are more

accountable even than the Minister, who

suffers no such disabilities. and has. quite
literally, the whip hand over his Parlia-
mentary majority.

The objection that the courts might be
required to assess degrees of innocence
applies with equal, if not more, force to
the Home Secretary, who does not have
the opportunity to hear the witnesses and
to sce the evidence scrutinised. In any
event, the courts are already called upon
to express a view on this question of
moral blame. Once the jury has deter-
mined the issue of guilt or innocence, the
court may award costs on the basis of the
conduct of the parties—a power which
has been greatly extended by the Admin-
istration of Justice Act 1985.

Finally. the revised scheme clearly fails
to meet the UK's international obliga-
tuons.  Article 14(6) of the 1CCPR
requires that compensation payable in
the circumstances set out in it must be
“according to law™. That phrase also
oceurs in the European Convention on
Human Rights and has been considered
on several occasions by the European
Court of Human Rights. Most recently,
in the case of Malone v the United King-
dom (judgment of August 2. 1984). the
Court re-iterated that this phrase required
that the law must be adequately access-
ible so that the citizen is able to be aware
of it. Moreover, something cannot be

regarded as “law™ unless it is formulated
with sufficient precision to enable the citi-
zen to regulate his conduct. If the law
confers a discretion. it must indicate the
scope of that discretion. and it must not
be so wide as to permit arbitrary use,
Lack of certainty in the provisions of the
law will create doubts as to whether
something is in “accordance with the
law™,

The present scheme has been through
none of those procedures. statutory or
customary, by which deeds or words
become recognised in our society as law.
It is not subject to review by the courts,
nor by Parliament. and it can be changed
at any time without anvone’s leave. I
contains none of those procedural sate-
guards of natural justice by which we
measure the fairness and justice of the
legal process. Indeed. the Home Office
Minister of State has now conceded 1o
JUSTICE that he is “not contending that
political accountability of a Minister of
the Crown to Parhiamentis to be regarded
as conferring rights in law™.

In his report on the Precce case” Sn
Cecil Clothier QC. the former Ombuds-
man, said that a miscarriage of justice
which a man or woman loses his or her
liberty is one of the gravest matters which
can occupy the attention of a civilised
society. On the basis of the remedy now
being offered for i, that sentiment doces
not appear to be shared by the Home
Otlice. o

THC 191, 4th Report, Session 1983—4, para 385
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COMPENSATION FOR WRONGFUL IMPRISONMENT

ANY criminal justice system is vulnerable to abuse and to the
possibility of human error and a study of the procedures for
compensating the victims in the United Kingdom is long overdue,
Such a study, however—like the associated study of the procedures
for secking a review of a criminal conviction in the light of fresh
evidence after an unsuccessful appeal—is doomed to be little more
than a search for a mythical beast. The simple truth is that
whether it be a convicted man claiming that he has been wrongly
convicted and can now prove it, or a man whose conviction has
been quashed claiming compensation for the error, we have no open
and clearly defined procedures for dealing with the matter. Perhaps
this is illustrative of the low priority our lawmakers give to the
plight of convicted men and of the fact that financial considerations
and expediency combine to ensure that any action in such matters
is a matter for executive discretion.

Again, JusTiCE is one of the first into this no-man’s land. In
1968, it published Home Office Reviews of Criminal Convictions
which recommended the setting up of an independent review
tribunal to sift and decide the thousands of petitions each year for
reviews of criminal convictions. Eight years later, Lord Devlin’s
committee, in its Report on ldentification Evidence in Criminal
Cases,' supported a study of the idea, and, in 1982, the Home
Affairs Committee of the House of Commons decided to examine
the matter. Now, JusTICE has followed through with a report on
Compensation for Wrongful Imprisonment.

There are numerous stages at which a prosecution can be aborted
or fail and the accused released. Besides the loss of his liberty, he
—or his dependants—may well by then have suffered loss of income,
damage to reputation, and distress and he may have incurred con-
siderable expense. There clearly ought not to be strict liability on
the State to compensate everyone whom it fails to prosecute to
conviction, and so the problem is to devise a forum and scheme
which reliably and economically sifts the *“ proper ™ cases for com-
pensation from the technical acquittals.

The problem is complex because of the variety of situations in
which the defendant may be released after being charged. Prin-
cipally, they are—with indictable offences—where:

(a) he is discharged by the magistrates at committal;

(b) he is acquitted at trial on direction of the judge or by
verdict of the jury;

(c) his conviction is quashed on appeal by the Court of Appeal
(Criminal Division);

1 H.C. 338.
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(d) his conviction is quashed after a reference of his case to
the Court of Appeal (Criminal Division) by the Home
Secretary pursuant to section 17 of the Criminal Appeal
Act 1968;

(¢) he receives a free pardon under the royal prerogative;

(f) he is released from prison carly by order of the Home
Secretary because of doubts about the propriety of his
conviction which are, however, insufficient to warrant (d)
or (e) above.

There are also a variety of reasons which may lead to an acquittal
or to a conviction’s being quashed in (a) to (c) above which are
not necessarily consistent with innocence. For example, in (c) above,
the Court of Appeal might quash a conviction because of an error
of law by the judge or because of a material irregularity in the
course of the trial (see s. 2 of the Criminal Appeal Act 1968). In
(a) or (b) above, he may be discharged or acquitted because of a
legal technicality. The mere fact, therefore, that a man is released
in situation (a), (b) or (c) above does not invariably give rise to a
compelling reason to compensate.

The JUSTICE report illustrates, however, that the Home Office
—in a bid to avoid the problem altogether—has made a policy of
entertaining applications for compensation only in situations (d)
and (e), and very occasionally in situation (c). JUSTICE even refers
to a letter of March 1978 from the then Minister of State at the
Home Office which states that a payment from public funds will
not *“ normally " be made * unless the circumstances are compelling
and there has been default by a public authority.”

It seems odd that if an appellant is able to produce fresh evidence
pointing to his innocence prior to his appeal, and if that evidence is
then admitted pursuant to section 23 of the Criminal Appeal Act
1968 with the result that his conviction is quashed, he is less likely
to secure compensation for the time he has been imprisoned than
a man who has lost his appeal, then obtained fresh evidence and
had his conviction quashed after a Home Secretary’s reference. It
is also strange that the Home Office should regard * default by a
public authority ” as being an important factor in the decision as
to whether or not to compensate. At best it should be material to
mwn issue of quantum and exemplary damages. A miscarriage of
Mcwnno. however caused, still brings the same consequences to the
individual, although if he was contributorily negligent in bringing
about the circumstances which led to his conviction, this would, no
doubt, warrant a reduction in any compensation awarded.

In those few cases where the Home Secretary does entertain a
claim for compensation, the practice is to appoint an independent
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assessor who, recently, has tended to be the chairman of the
Criminal Injuries Compensation Board. The Home Office letter to
claimants states that the assessor ‘‘ will apply principles analogous
to those governing the assessment of damages in civil wrongs.”
Sometimes the sum assessed can be reasonably substantial. John
Preece, for example, who was wrongly convicted of murder, was
awarded £70,000, whilst three South London youths wrongly con-
victed of the killing of Maxwell Confait were awarded a total of
£68,000.

If the claimant accepts the ex gratia payment offered by the
Home Office, he is required to sign a written undertaking not to
institute civil proceedings arising out of the same matter. If he does
not accept the offer, then he is free to embark upon a long journey
through the civil courts and to sue for wrongful arrest or malicious
prosecution. The task, however, is formidable.

JusTICE points out that, despite its ratification of Article 6 of
the International Covenant on Civil and Political Rights, *the
United Kingdom is the only member country of the Council of
Europe with no statutory scheme for compensating those who un-
justly suffer loss through the malfunctioning of the criminal law.”
JusTick, rightly, is keen to regularise the procedure for applying
for compensation and returns to the popular concept of an inde-
pendent tribunal as providing the answer. In JUSTICE's scheme, a
claimant in situation (d) or (e) above would have an * automatic
entitlement ” to compensation, whilst a claimant in situation (c)
and (f) would have an *“ unrestricted right to apply.” A claimant
in situation (b) above would have a * conditional right” to apply
dependent upon securing the agreement of the trial judge or a
favourable written opinion from counsel. JUSTICE expressly did
not consider situation (a).

JusTICE proposes that the tribunal should be known as the
Imprisonment Compensation Board. Since, however, the present
chairman of the Criminal Injuries Compensation Board is already
the assessor in many cases, it would seem more logical and eco-
nomically acceptable to enlarge the responsibility of the Criminal
Injuries Compensation Board so as to embrace the victims of the
criminal process as well as the victims of crime. The scheme—and
its filters—proposed by JUSTICE is, however, commendable in its
simplicity. It is to be hoped that Parliament will now support a
move towards the dispensation of justice by tribunal in those few
remaining instances in which an individual currently depends on
securing a fair deal through a Home Office department.

JONATHAN CAPLAN*

* Barrister.
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THE BROADCASTING CoMPLAINTS COMMISSION

PUBLICATION of the First Report of the Broadcasting Complaints
Commission * enables us to consider the effects of a change made upon
the wo@cu.ﬂaa:am:on of the Annan Committee.?

The history of complaints bodies for these media * goes back to
1971 when the BBC set up an independent Complaints Commission
whose first members, a triumvirate of unimpeachable mEvmam:Q.
were a former Speaker, a former Lord Chief Justice, and a mo:.nn_..
wﬁrmﬁoasq Commissioner for Administration. The decision was
taken in the aftermath of the Yesterday's Men programme, which
had upset relations with the Labour Party. There was Eﬁ.:nnw in
government circles over television's reporting of Northern Ireland
and concern expressed by some of the public about sex and violence mn.
programmes. It was partly to pre-empt the creation of a body like the
Press ﬂou.:nm._. or something worse, that the Governors acted.

.H.rn uz.a_ma_omon of the BBC's Commission was over * complaints
from individuals or organisations claiming themselves to have been
treated unjustly or unfairly " in programmes. Not to be outdone, the
Independent Broadcasting Authority immediately establishod its own
OoB.v_mEc,. Review Board. This had a wider jurisdiction, as it could
consider .mo_._n_.m_ complaints about content if the Authority referred
Eamn. to 1t, as well as complaints of unfair treatment or infringement
of privacy. However, the Board had less appearance of independence,
mc._. it was to consist of a member of the Authority, the Deputy
U:on@?mn_._na_. and three members of their General Advisory
Council.

. duomn measures did not satisfy. Annan inferred that there was

.§Qaﬁ§a public dissatisfaction ™" with the arrangements for dealing
with complaints.* This was because the broadcasting authorities were
arrogant and cavalier, and the complaints bodies perceived as
ineffective and not fully independent. But there are two sorts of
ooﬂ_ﬁ_mmaa. which are different in kind, as Annan observed. Com-
EEuR.&uoE standards, taste and general content, it was thought,
were rightly matters for the broadcasting authorities to deal with,
although they should be * more open to this kind of SEEEE_
than they w.uzs been in the past.” * However, for complaints of mis-
Iepresentation or unfair treatment, which are quasi-judicial in nature,

Annan recommended the creati i i
tion of a single, independent complai
commission.* e il

1 1982; H.C. 478.

u hﬂﬂ?\ﬁ D___._._.Q nﬁagmnnmﬁ on the Future of Broadcastin Cmnd. 6753 _w:v
.m n \ &g ( o
¥ See this author’s Television Censorshi and the Law 1979 nuunﬂa 2 and 3
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This recommendation, heeded by the Government, has resulted in
the establishment of the Broadcasting Complaints Commission, under
the Broadcasting Act 1980, quickly superseded by the Broadcasting
Act 1981. Of the five commissioners first appointed, three had
previous broadcasting connections. The Chairman, Baroness Pike,
was chairman of the IBA’s General Advisory Council from 1974 to
1979; Professor Thomas Carbery was a member of the Authority from
1970 to 1979; and Mr. Hardiman Scott was a broadcaster and then
Chief Assistant to the Director-General of the BBC. This is not to
suggest that they will be less than impartial, but then Annan’s
objection to the two earlier review bodies was not that they were
not impartial, but that they did not appear to be impartial. If
appearances are so important, the composition of the body appointed
by the Home Secretary is perhaps a little surprising.

The Commission’s function is to consider and adjudicate only upon
complaints of * unjust or unfair treatment ** in broadcast programmes
or *unwarranted infringement of privacy in, or in connection with
the obtaining of material included in . . . programmes " from persons
of bodies affected or their representatives.” This jurisdiction is
similar to that which the BBC's Complaints Commission had, so it
has been disbanded. The IBA’s Complaints Review Board has ceased
to consider complaints which fall within the new Commission’s
jurisdiction, but remains in being to carry out a general review of
complaints, and report on that to the Authority.

The new Commission’s first report covers a 10-month period in
which 114 complaints were received. However, 91 of these fell outside
their jurisdiction, and 12 others fell at hurdles created by the Act,
10 because the complainant was not thought to have a sufficiently
direct interest,® and two because they were thought frivolous.® Another
discretionary bar, that the complainant * has a remedy by way of
proceedings in a court of law . . . and . . . in the particular circum-
stances it is not appropriate for the Commission to consider the
complaint,” ** was not used, although it could have been applicable
to two of the complaints considered. Only five complaints had been
dealt with, and six were under consideration.

The five dealt with are a very mixed bag. A complaint by the
National Anti-Fluoridation Campaign of bias and misrepresentation
on the BBC's Medical Express programme was rejected. An error
by LBC's AM in reporting the Southall disturbances was the
subject of a complaint by the National Front. A correction had
been broadcast, and the Commission left it at that. An LWT pro-
gramme on London schools, in an item about admission to Roe-

T Broadcasting Act 1981, ss. 53-55. ' 5. 55 (7).
* g 55 (4) (d). 10 5. 55 (4) (0).
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hampton Church School, was held to have contained “‘a minor
inaccuracy,” but the Commission made no directions requiring the
publication of their findings."

Two grievances were more serious. A Southern Television pro-
gramme about the marriage of Harold Nicolson and Vita Sackville-
West had centred upon their sex lives, but their son, Mr. Nigel
Nicolson, had participated in the programme and given access to
copyright material under the impression that it was to be about his
parents” work. The Commission upheld his complaint of unfair treat-
ment. They accepted that the programme had evolved in the making,
but condemned the failure to keep Mr. Nicolson informed of
intentions.

The other complaint involved Radio 4’s Checkpoint, on which one
item had concerned a woman against whose defunct theatrical agency
allegations of financial mismanagement had been received. Reference
was made to her current involvement with a fringe theatre club, where
it was said an actor had not received the expenses he was promised.
The director of the theatre club complained of unjust treatment, in
particular in a suggestion that the club was run by the woman,
and not himself, and in the allegation of the actor. The Commission
admitted to difficulty in finding the truth of the matter, but upheld
the complaint because it thought the programme makers had taken
insufficient care in considering contrary evidence before publishing.

That is the sum total of the Commission's first period of work, and
one cannot help but wonder whether the mountains have been in
labour to bring forth a mouse. No doubt the Commission will offer
to a few aggrieved persons each year the opportunity of public
vindication without the necessity of going to law, but whether that
small gain is sufficient to justify its existence might be debated.

Certainly the Commission is an inappropriate object for the
extravagant hopes and fears expressed concerning it. Parliamentary
friends of the broadcasters prophesied darkly-that, were the Com-
mission to come into existence, various programmes would not be
shown or made,'* but this seems implausible. A commentator has
suggested that * it possibly will provide, against the recommendation
of the Annan Report, for a tribunal of taste,” '* but this secms quite
unfounded. Conversely, one may doubt whether the operation of
the Commission will do much to assuage the * widespread public

dissatisfaction ” which, according to Annan, exists. Of course, one
may also doubt whether there is such dissatisfaction, for Annan
seems to have listened to too many interest groups. But, if there

11 For its powers in this respect, sec 5. 57.
13 See, eg. H.L.Deb., Vol. 413, col. 1310,
'3 M. Elliott (1981) 44 M.L.R. 683, 689,

e e
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is, most of it probably relates to standards and taste. With regard to
unfair treatment, over a period of 10 years, three adjudicating bodies
have upheld a remarkably small number of complaints in proportion
to the broadcast output. This testifies to the high standards of care and
responsibility generally observed in broadcasting and onc may be
sure that other publishers would not fare so well.

Finally, on a point of usage, the Commission should be told
that a complaint is not * refuted”™ when it is merely denied.
Mistakes like that are apt to feed the paranoia of complainants.

CoLIN Munro *

Tue HunT REPORT

A FourTH channel, debated, fought over, and planned for the last
10 years, reached television screens in 1982. Cable television, to
which the Government gave its blessing in the same year, could be
operating in some areas by 1984, and will bring some 20 or 30
channels into the home. As well as channels for entertainment and
information, the new wideband cables will carry two-way or ** inter-
active  facilities, paving the way for home shopping, electronic mail,
and new methods of working.

The Government's enthusiasm is understandable, for surely jobs
will be created and the economy stimulated by the two or three
billion pounds of investment needed to provide cable systems.
Better still. the country’s salvation can be privately financed, for a
populace which has embraced electronic games and video cannot but
be attracted to cable, and on the backs of the entertainment packages.
the entire infrastructure can be laid.

The immediate problem is to make the project attractive to the
institutions providing the risk capital. To the hard-nosed businessmen,
rules about programme content and restrictions upon advertising may
seem unnecessarily limiting, and the IBA’s monitoring of services
tiresome. Perhaps the answer lies in providing a sort of broadcasting
enterprise zone?

It was in this context that the three-man committee under the
chairmanship of Lord Hunt of Tanworth, whose report was published
in October,' had been appointed by the Home Secretary in April
1982 to consider the questions affecting broadcasting policy which
would arise from an expansion of cable systems, and ‘' to make
recommendations by September 30, 1982.”

Lord Hunt, as a former Cabinet Secretary, might be expected to
have his ear close to the ground. Not only was the Report, urgently

* Senior Lecturer in Law, University of Essex.

wa.“ Report of the Inquiry into Cable Expansion and Broadcasting Policy, Cmnd.
9.
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required, presented in time, but it effortlessly reflects the policy
assumptions of the present Government, thus giving itself, in the short
term, a better than average prospect of acceptance. So, for example,
the model of a nationwide cable grid laid by British Telecom is
dismissed “as it is inconsistent with the Government’s policy on
competition and its expressed view that cabling should not make
significant demands on public expenditure.” ?

A complete free-for-all, however, is not recommended. The com-
mittee suggests that a central authority be set up to award franchises
to cable operators, who would enjoy an effective local monopoly.
It would be a new authority, for the IBA might be, or appear to be,
over-protective of its two existing channels.

Franchises should be awarded for eight years, the committee
thought, but the initial franchises should last for 10. Central and
local government, political organisations and religious bodies should
be excluded from ownership of companies operating cable systems,
but foreign companies and press, radio or television companies
should be allowed to participate, provided that they do not hold
controlling interests. No objection was taken to a cable operator’s
involvement in either cable provision or in programme provision.
Once given the franchise, cable operators should be allowed to pro-
vide as many programme channels as they choose, and their income
would be derived from rental charges for the basic package, subscrip-
tion charges for additional channels purchased, and advertising.

However, as compared with the careful restrictions imposed by
law upon the IBA and conventionally observed by the BBC, a freer
régime is proposed for cable. Cable operators, it is thought, should
be subject to the obligations not to offend good taste or decency,
to be likely to encourage crime or lead to disorder or to be offen-
sive to public feeling (except in regard to an optional subscrip-
tion for so-called ** adult * material, which would have an electronic
locking device). News would have to be impartial, but this would not
be required of other programmes. No restriction on the amount of
overseas material is recommended, and no restrictions upon the
showing of cinema films. No requirements of range, balance or
quality are thought appropriate. No restriction on the amount of
advertising is proposed, and sponsored programmes are to be allowed.
M:Aﬁnaonn. the franchising authority is not to be involved in con-
tinuing regulation or vetting of programmes or advertisements, but is
to play only a background role of receiving complaints and exercising
" m:”n_.mmmv” only from a distance.” * The committee suggests that this
minimum of constraints will encourage ** the initiative and diversity
that will be both inherent and desirable in a cable system.” ¢ Critics,

2 Ibid. para. 22. 3 Ibid. pare. 99. 4 Ibid. para. 9.
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COMPENSATION OF DAMAGE DUE 70 UNJUSTIFIED
CONVICTION AND DEPRIVING OF LIBER7TY
WITHOUT GROUND

Requiremnts for acquiring the right to compensation of
damage in case of unjustified conviction and depriving of liberty
without ground are elaborated in detail in the Law on Criminal
Procedure which otherwise establishes this kind of tort liabiliry,
as the specific liability for damage caused by legal entities re-
gardless of faultt of the agency of the legal entity, ie. of the siate
whose actions were the cause of damape. These requiremenis
have the character of elements needed for the existence of tort
(delict) liability (namely, action causing damage, unlawful charac-
ter, causal relationship). If the provisions of the Law on Criminal
Procedure do not contain, necessary indices as lo the clements
of this type of liability, the rules of turt liability are to be ap-
plied, contained in the Law on Obligation Relations (article 24),
so that the application of the provisions of the Law on Obligation
Relations in such cases is of a supplementary character.

While, in other words, the clements for the existing of tort
Hability in case of unjustified conviction and depriving of liberty
withoul ground are regulated in necessary details, the issue of
compensation of damage thereof is not regulated in this way.
The Law on Criminal Procedure provides oaly for “the right to
compensation of damage” {articles 12, 541, and 545), which is in
fact only the repetition of the principle set forth in arficle 131
of the Constitution of the SFRY, while the damage and its com-
pensation (namely, kind, form, determining, and the amount of
damage) are wot regulated in the particular way. Accordingly,
all issues related to damage and compensation of damage in case
of unjustified conviction and depriving of liberty without ground

43
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are to be regulated according to the general yules of tort liability,
which are provided for in the Law on Obligation Relations (ariicle
23). We are going to treat here thercfore only some of the issues
of damage and compensation of damage which are direcdy related
to the tort -liability in case of unjustified conviction and depriving
of liberty without ground. We shall begin, naturally, from the
principles of our system of repulation of damage and of com-
pensation of damage, as far as it is provided for in the Law on
Obligation Relations.

I. DEVELOPMENTS IN THE REGULATION OF DAMAGE AND OF
COMPENSATION OF DAMAGE DUE TO UNJUSTIFIED CONVICTION AND
DEPRIVING OF LIBERTY WITHOUT GROUND IN OUR POSITIVE LAW

The first positive legal text which recognized in ocur legal
system after the liberation of the country the right to compensa-
tion of damage mentioned in the subtitle was the one providing
only for m:nm compensation in favour of persons unjustifiedly
convicted for a criminal act. These provisions provided only for
the property damage! This text was the Law on Criminal Pro-
cedure, enacted on September 10, 1953 (article 472). This was
the saine text as the one in article 466 of the Law on Judical
Criminal Precedure for the Kindedom of Yugoslavia, enacted on
February 16, 1929. '

Although the Coustitution of 1965 (in its article 50) speaks
only of “compensation of damage” 1o a person which is un-
justifiedly convicted for a criminal act or has been deprived of
liberty without ground, the provision of article 472 ol the Law
on Criminal Procedure of 1963 has been coordinated with the
Constitution only by means of the Law on Amending the Law
on Criminal Procedure enacted on November 26, 1970. Thus
articles 8 and S00 of nentioned text speak of “the right ta com-
pensation of damage”, which includes every kind of damage,
namely not only the property but also the non-material, i.e. non-
property damage® It should be noted that our Lheory in the
1963—1970 period held that even without amendments ol article

1 “According to the regular application of the provision of article 8
and article 506 of the Law on Criminal Procedure, the person who has been
unjustifiedly, convicted in the criminul proceeding because of commiting
a criminal act, may be graoted in the criminal proceeding only the come-
pensation of property damage due to the fact lhat such person was in:
prisori, end not the compensation of nen-property damage too (as, for
instance, on the ground spiritual w:mﬁmm_w suffered, harm to his reputa-
tion, disturbed ﬂnw.nﬁ. harm to the health)” -— The decision of the Supreme
Court of Yugoslavia, KZ42/65 of February 2, 1966, published in the review
“Pravai_iivot’, nr. 3/66, p. 8D.

§ wwmu.msn decision of the Supreme Court of Yugoslavia, K26/69, of March
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472 of the Law on Criminal Procedure of 1953, m..:_ taking .E__m
acoount mentioned provision ol the 1968 Constitution, vne wrcuc.
recognize the right to compensation of not only m_.e E:M‘L,:M
but also the right to compensation of non-property .n_&._.wmo. Sm
courts’ decision too were decided along these _...:ﬁ,r , o (

The present-day text of the [aw on Criminal m.w_.c,..naczw. p“\m
ticle 541) speaks of "the right to compensalion ol damage i
contains thus the same provisions as the Law on ?:n.».. _ﬂm
the Law on Criminal Procedure of 1970, ﬂ_mﬂ as the text o M.p
Constitution of the SFRY of 1574 (article 181) _.n_p.ﬂn._ ﬁmv :..w
issue is the same as the text of the SFRY Constitution of _ﬂs.
(article 50). The Law on Criminal Procedure enacted on Urmmu._ﬁ."ww
24, 1976 provides for an exception to that rule only in reialion
to the kind of damage inherited by the successors of :.ﬁm ﬁnmmcv_.n
suffering damage. The successors namely inherit q_.._:_a._“. __n ~__Wﬁ.
of the person suffering property damage (article 544 0 ﬂﬂu o
on Criminal Procedure), which has been provided also w, w
Law on Amending the [aw on Criminal Procedure of Un;am:ﬂ wr &
{970 (article 503). This mcnmﬂmﬂvs ncp._dmv.,_u:_m_m ”,_: a general way

icle 204 of the Law on Obligation Rciations. = -
BER W is clear that our positive las developed in the direction
of extending the kinds of damage which were recognized in nww%
of unjustified conviction or depriving of liberty without wmcﬂm_i—.
The conception that this kind of liability is but a form © r_n_n
law delict liability (tort liability) has been met with wdm_mﬁwz
for quite a long time. The very fact that the duty to H..wu n.%%ﬂwﬂ
pensation falls onto the budget acted as a r::..:.m eleme k Jo
recognizing the right to compensation of damage.* This E.n,wn b
at pmﬂ beginning only the property damage was ¥ .:_u-..m L.
fit for compensation. However, with the developemeut c-. w._ e ¢ i
ceptions on the positon of man, on the protection of 1 _wna_ﬁrww
sonality, freedoms and personal rights, .:_.n. idea was accep
to recognize the right 1o compensation in :m._.s: scope. )

Due to such manner of regulation of this subject matter _E
the previous lexts of our legislation, e...r.m...,r related only .a;:.M
kind of damage which is to be recognized, and not 1o © F*
issues 1oo in relation to damage and to the compensation ann
damage, judicial practice dedicated _=_._nr more atiention 7% he
questions of requirements for :mn.nx_ﬂm:mﬁ of _:JE__S. . m:.n
of unjustified conviction or depriving of liberty without ground,
than to the ones related to damage and to its ecﬁ.u.m.wsmm»wc:.
The case law shows that the courts werc more restrictive when

; , " li5e-
3 M. Gruba®, Neknada 3tete za neopravdani osudu i neosnovano
nje slobode {compensation of .U_E.:mmr,_w ..ﬁ.ﬁ o_n..:w __m‘.w_w:m:-._.d conviction and
iving ol liberty without und), Belgra . ) }
..r...—un.n. M. ow.nmu:.aa_v”...N.sza. Z.meEan Stete zbog :mavﬂm—..a.ﬁ:_n o.,..:u&m hq. ﬂﬂa..w
novanog lisenja stobode {sce transiation in footnote 3), review “Amdl
kulteta w Beograde”, nr. 34770, p. 274
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deciding on the questions rclated to the very existence and
amount of damage, while they were more extensive regarding
the requircments [er paymcat of compensation. Therefore the
cases are more numerous in the sphere of determining the fact
of existing of requirements for compensation of damage, but
they are not so numcrous as far as granhig adequate compensa-
tion is concerned. This ds, naturally, not acceptable. It is un-
doubtedly useful for the damaged person and a good satisfac-
tion to have court's decision on his being nc:inna% unjustifiedly
or deprived of liberty without ground, as well as on ascertaining
his right 1o compensation of damage. But it is cquaily important
to him to obtain from the court adequate compensation, both as
regards the kind and the amount of damage — which was not
always the case in judicial practice until now. The implementa-
tion of the Law on Obligation Relations should mark significant
turn in the future courts' practice.

[I. COMPENSATION OF DAMAGE CAUSED BY UNJUSTIFIED
CONVICTION OR DEPRIVING OF LIBERTY WITHOUT GROUND

The compensation of damage caused by unjustified con-
viction or depriving of liberty without ground is a specifically
regulated case of civil law delict liability (tort liability), where
it is essential that there exists a damage and accordingly, the
compensation of that damage which was caused dicectly by the
action of unjustified conviction or depriving of liberty without
ground. Therefore, all rules expressed until now on the cases
of compensation of damage relate only to damage caused by
unjustified conviction or depriving of liberty without ground*

This fact has to be emphasized since in course of criminal
proceeding, parties or other participants in the proceeding may
suffer damage due to the work of the court or other agencies
participating in the proceeding (for instance, maltreating in course
of the proceeding, damage caused by not abolishing the warrant
for arrest or by issuing a warrant for coming to court without
fulfilling legal requirements, expenses incurred by the party due

+ T. Vasiljevi€, Komentar Zakona o krivitnom postupka (commentacy
of the Law on Criminal Procedure), p. 607; T. Vasiljevi¢, Sistem krivifno-
-pracesnag prava SFRJ (the system of criminal p ure law of the SFRY),
p- 72I; M. Grubag, op. cit, p. 75; along these lines is for instance, the
verdict of the Supreme Court of Yugoslavia K3-34/7t, of January 26, 1972
which states as follows: “Since in the procecding on the ground of the
provislons of chapter XXXII of the Law on Criminal Procedure only the
compensation may be awarded of the damage due to unjustificd conviction
or depriving of Jiberty without ground, i e. staying in custody or being
arrested during investipation, and not the compensation of damage due to
instituting and effecting criminal proeceding, the claim in the sbove terms
is in that part without ground”.
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tponinig of main tcial or undertaking -m..h.c,..a;:nm_. moves
ww&%_wwnvmm m:w_nn.m error, damage caused i mn.x_-_,m#ﬁ_ﬂﬂvﬁ% nm”_m_
storing such property etc.). In all mentioned cases t _w-w is 5 ?w
of the state to compensate damage, but the d.‘__ﬂ:__.m_...?.:w fur
effecting such duty, and accordingly the material ;.mcc% _.,h e
mwmw.. to no_._..w_csmw:o-... are 1ol determined a.nrc_.:__uA o.::aﬁ_.
provisions on compensation of damage caused Uw :s._mw.x_;nm
conviction and depriving of liberty without E.E.p:mr cu.-mm : .nw o
to general prescriptions covering rm._...ra. of vnn_n,_.acc_ __w;w. 4
munities for the work of their bodies and agencies %: _..”.m:cm
regard to the rules set forth in article 199 of the Consti
Y. o
o :.,u,nw% Mwna to particularly delimit the scope of nvm.w.am:ﬂ_m,”.m_
specific rules of compensation of damage caused by pm_:_.:w e
conviction and depriving ol liberty without mwoc:a ,.Mu _2._” M d .n___”
the fact that this is a specific case of torl liability vmv.rv.nae_.,w. :nrw.
on objective circumstances, msanﬁni._n::u. of any su _am :ﬂ.&_a
ments on the part of the socio-political communily »w ,._M .ﬁwnme,
subject, ie. on the part of the agency {(or body) o,m. t h ki
political community whose work caused the E..ﬁm: ie r_E e
tion or depriving of liberty without ground. 0 R.j&_mm_.» b
other cases of tort liability of the m.on_c,mc::nn_ ncBa..:_wn y and
of its bodies and agencies subjective clements arc 1a nm— i o
consideration on the part of the damage-feasor. .?n,r.cﬁn wmﬂn_u_a
is that the interests of the person damaged by the acts © i
socio-political community and of its bodies or uunmn_mnw e
protected if these acts consist in an un s..“.::ma convicti :n:nn
depriving - of liberty without ground, which is all a ncsmnmm_umﬁs.
and the expression of the tendency in the nc_:waw_wcmmm._.w. g
of greatest proicxtion of rights and property of m:. ivi :
ing integeity of his body and his personal freedom. —
The cnacting and developement of specific 1u amn £, o
liability due to unjustilied conviction and &mv:,,m:w nc lbers
withoul ground is made possible, in other wor s, X 0 p.E A
degree by the changes in course of the present ccn :J..:.wm he
ideas on the state and on other socio-political nSm.EE.:.vE:nw
rotagonists of power, as well as by the extension ._,w ﬂoﬁmﬂ e
or establishing tort liability without the fault o a_.n_u:.: Wa.
feasor. In course of last several decades the tort lia ' A
panded in its scope as far as the state and other mo_..c._.m i
communitics were concerned, inmmn-._. included the Emmw 0 wm_.r t
Jiability, i.e. liability without fault am the amam_w.w. nmm_m.ﬁen -
principle of objective lability}. This is undoubtedly posi
-
i driuve za Stetwe nastalu gradouimad profu
Eﬁ_&“m__ﬂ. .H_.Mww.wwm.m.waw m,. _Mﬂwﬁﬂﬁu m.mohmn E%E_m—. of state for damage caused

to citizens by unlawlul behavior of state officials), revicw "Nafa ok
tost”, or. 1—2/64, pp. 24—38.

47




YUGOSLAV LAW / DROIT YOUGOSLAVE, Il 1984 — D. Vujuklija:
Compensation of Damiages due lo Unjastifted Conviction (p. 43—58)

to the fact that this compensation of dama should be paid
out of sociallowned means, or that the liable subject is the
stute, should influence either recognizing the right to compensa-
tion or the kind and amount of damage in cases of unjustified
conviction or depriving of liberty without ground. We do think
that this should be particularly emphasized, since there were
cases in the former practice, and especially in pleadings by the
attorneys gemeral which were somewhat detrimental to the in-
terests and full protection of persons suffering damage. This
protection is al present in the interests of our sooiety as well,
and as such it is set forth in our constitutional order™

2. Non-property Damage. — While the right to compensation
of property damage in case of wnjustified conviction and depriving
of liberty without ground has been SnOm—ENQu since the begin-
nings of the introduction of this kind of liability (although here
too the right to lost profit had to come long way to be recopnized
by the courts} that right for a long time did not msn_c%n the
non-property damage. This failing to recognize non-property da-
mage was not based on any grounds of principle, but on the
reasons of protection of state property and of specific authority
of ihe statet In practice, on the other hand, property damage
frequently was caused directly as a consequences of unjustified
conviction and depriving of liberty without ground, taking into
consideration the reactions of the person suffering damage, as
well as the reactions of society towards a person convicted un-
justifiedly or deprived of liberty without ground — both at the
lime of serving of sentence or detention, o¥ afterwards. In such
situations the person involved suffers both physical and psychical
pains, and this may amount o various forms of non-property
damage, which forms may vary in their intensity. Thercfore, when
our legal system accepted the possibility of compensation of that
kind of damage, it became understandable and justifiable to
accept also the claims for recognizing such compensationn of
damage which directly emerges out of unjustified conviction or
depriving of liberty without ground.® And this was done by
mentioned Law on Amending the Law on Criminal Procedure
which was enacted in 1970.

1 M. Belié, Za fumjenu odredaba Zakona o kriviénom postupku o
naknadi &tete neopravdane oswdenim i nezakonite zadrianim u pritvord
ili istrainam zatvorn (for amending the provisions of the Law on nal
Procedure on compensation of demage "to persons unjustifiedly convicted
and kept in cusicdy or in investigation detention), review “Na¥a gakoni-
tost”, 1964, p. 212; S. Cigoj, Enciklopedija imovinskog prava i prava udri-
Jenog rada mmﬂbmnmovwa&m of property law and of law of associated labour)
book II, Belgrade, 1978, pp. 528—529.

18 M. Grubag, op. cit,, p. 77.

1 Professor S. Cigoi, Encikiopediju_imovinskog mmg.a i prava udru-
fenog ruda (for translation sce footnofe 11), pp. 528—529.
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As alrcady said, the provisions of the Law on Obligation
Relations apply to non-property damages in cases of unjustified
conviction and depriving of liberiy without ground. Parlicularly
jmportant in recognizing this type of domage 1s article 200 of
mentioned Law (on Obligations), which points at the values of
human personality whose violation and endangering ma provoke
physical and psychical pains or fear on the part of the person
which is unjustificdly convicted or deprived of liberty without
ground. The violation of these values amounts to lirniting ac-
tivities of man, the violation of his reputation, honour, freedom
or rights of citizen, due to which pains ot mentioncd kinds may
arise, so that the court shall take into consideration all these
elements and decide on just compensation, especially in case of
jntensive pains and fear whose climination has to be recovered
in such a way. The court shall do that regardless of deciding
on property damage in the case. While deciding on the clahm
for compensation of uon-property damage, as well as on its
amount, the court shall take inte account the significance of
violated value but also shall not act contrary to the nalure and
social purpose of that compensation (article 200, paragraph 2 of
the Law on Obligation Relations).

Legal rules on the notion, foundations, amount and way
of compensation of non-property damage shall apply also in
cases of tort liability (ie. civil law delict liability) duc to un
justified conviction or depriving of liberty without ground, In
this respect particolarly important is the Judicial practice since
the tegal text contains mainly general notions and legal standards,
so that their real scope in general, and more particularly, in the
issues of non-property damage shall be determined by courts’
decisions. We do think that from now on, after having the provi-

sions of the Law on Oblipation Relations, non-property damage

should be decided upon favourably in much wider scope and
variety. Therefore the idea of professor S. Cigoj is entirely justic
fied, ie: “It is thus necessary to take a stand of principle from
the aspect of the entire legal system that the task of the judiciary
is to further study the issue of legally recognized non-property
damage, as well as lo find out new solutions dictated by new
situations, and more particularly the ones required by develop-
ment and advancement.”™

The kinds and the scopc of non-property damage, and par
ticulacdy the cases in which damage shall be recognized due to
unjustified conviction and depriving of liberty without ground,
shall be decided in the future in accordance with the provisions
om the Law on Obligation Relations. The ensuing consequence

14 Komentar Zakona o obligucionim odnosima (cominenta of the
Law on Obligation Relations}, edited by B. Rlagujevié and V. Krulj, book L.
“Sayremena administracija®, Belgrade, 1980, p. .&r
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will be wider recognition of cases of non-property n—m_sm.mm. as well
as .rd.w_em%.. amounts of compensation than in the preceding period.
That conclusion is based on our considerations of judicial and

other..practices ‘until now:."Although, as far as’ we ‘are concerned,

Yugoslay' judicial practice; should make a significant- tum in this

2 i 5 area, Mty necessary to point out that there already were cases of -

%Ba_...._._as._én:ugﬁﬁmg_u:.m&ﬁ.wﬁwxa.s&sm.iﬁa
Enﬂ,iﬁdﬁﬂ__ﬂ mmﬁﬁm&eﬁggngoﬁﬁﬁin?.igﬁa
survéying ‘a series of judicia] decisions). To lustrate, we are

lor quote. ‘several judicial. decisions which covered the. issue

the cight to compensation of nonproparty ‘damage:” .

e X AYSUbe  medical expertfor neuropsychiatry. asserts that

- the plaingiff suffered intensive’ psychic pains durin his detention; |
m_“n A mpptics i .s% inyestigation, *
wﬂng suffenings are ‘even stronger if ‘ane considers that ome

kch'. applies to psyochical suffering in cours

and convicted without ground. The expert also stated

“fact. of bis detentfon’and walking ,through . the  town, with
cuffs, while his repatation was particularly harmed in news-
wﬂanm.,uﬁs there was an article against him. & .
Y. Having in mind that the plaintiff Wwas detained, for fourty
'séven; days without sufficient reason and Without. ;
that" in"course of his detention and at the time of" is arresting
hé: -suffered intensive psychical pains, the ‘court decided on the

campensation dn the ‘amwunt of 4,000 dinars on that ground

the plamliff was oot entitled to claim ‘compensation” of .damage
" on -the wﬁ_w mevaudrﬁv_ pains m:nm wv&&:mw Eﬁrgﬁ of
the fact‘ihat expent, specrakist for neunopsychiatry, 4o whom
the: court completely believed, confirmed that the plaintiff suf-
fored apiritual anguish of strong intensity in course of his de-
teanlion and also et the time of his avest. Since this is a non-
property damage, the court decided, at its discretion, and ap-
plymg article 212 of the Law on Civil Procedure, on the amount

"4,000 dinars to be pranted on that ground, while it denied
plaintiff’s claim for higher amount as being without ground —
as explained in the assignment of reastns in more detail — and
as heing considered too high.«*

B} »In spite of the fact that the plaintiff was arrested during
mvestigation, and that procsedings were clled off against him,
the court found that there were no ground for the compensation
of damage claimed by him. Such kind of non-property damage
has no und in the legal rules of propenty law. According to
these rules the plaintiff would be entitied to such compensation
of nonproperty damage only after he proved that he suffered

'* Verdict of the District Court in Novi Pazar, P-41/73, of May &,
1974,
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ain, fear or some other kind of non-proporty damage. The very
act that the plaintiff was detained during tnvestipation was not
sufficient as a nd 40 grant damages to the plamtiff. This is
why the claim has been denied as being without ground .«

C) »Due to unjustified conviction. and until the rendering of
verdiot of acquital, the person who has been liberated spent in
detention two years, two months and thirteen days, although in
course of crimina! proceedings against him he did not contribute,
by his behaviour, to be suspected of the act he did no commit.
By such an action, his personality and himsclf, and particularly

i his homour and raputation, were harmed, so that he was entitlead,

on the ground of articles 500 and 505 of the Law on Crtminal
Procedure, to compensation of that damage.«”

. DY »In relation te nonpraperty damape, and to the {indings
of the expert that the plaintiff is emotionally oversensitive person

! and dn. terms of affects an unstable person, and i rolation te

emotional stress he suffered due to his depriving of liberty

- without * ground, while applying article 212 of the Law on Civil
- Procedure, the count granted 1o the. plaintiff as this kind of
. claimed damage the amount of 20000 dinars, believing that the

granted ‘amount comresponded to just compensation for all suf-

forings of the  plaintiff because of his depriving of liberty

without ground, and the one he was still suf foring as the remnant
of experienced psychicall wapleasent and serious anguish.o™

" ""“B) +The legal standpoint of the District Comrt is erroneons

when finding that the plaintiff is entitled, according to the
rules of prapenty law, to the right of compensation on the pround
of dwo different kinds of damage, mamely: for psychical suf-
ferings due to his arrest during investigation and due to dimi-
nished reputation in his civil Jife and within the ranks of the
Yugoslav People’s Army, since i is determined that the investi-
gation has been instituted against the plaintiff after the suspicion
that he committed a oriminal act provided by article 324, para-
graph 2 nd the Criminal Law, and that detention during investigation
has been ardered, so that the plaintiff has beon deprived of
tiberty, spending in detention duning investigation the period be-
tween March 15 and April IS5 of 1969. It is further determined
that an anticle was published in the newspapers covering the
trial of a falsifier of driving licences and trade in driving licences,
where among other names of defendants, the name was mentioned
acoomplice, due to which he was under suspension as a major
of the plaintiff as a major of the Yagoslav People’s Army and the
of the Yugoslav People’s Army until Deccmber (. 1970. However,
due to the lack of evidence as to the possibility that the plaintiff

1 Verdict of the Distriat Court in Nis, P-312/72, of April 24, 1973,
17 Verdict of the District Court in PoZarevac, P-271/73.
18 Yerdict of the District Court in Kragujovac, P-222/74.
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committed the criminal act at issue, the public prosecutor
abandoned the accusalion against the plaintilf for the mentioned
criminal act, so that the Dtissiat Courl denied the acausation
against the plaintiff. Accordingly, the Supreme Court finds that
the patiniilf is entitled 1o the right of compensalion of damage
in terms of the legal rules of property Jaw on compensation of
daipage in relation to ardicle 505, paragraph 1, puint 1 ol the
Law on Criminal Procedure, the corresponding ground  bring
psychical sufferings al a consequence of proundless detention of
the plaintilf during anvestigation, publishing of his name in
datly newspapers as an accomplice in committing a criminal act
at issue, as well as the suspension of the plaintiff [rom his duties
as a major of the Yugoslav People's Army. Psychical sulferings
of the plaintiff could have been even more intensive since he
had his family at the moment of his uvrest during investigalion,
hecause of which the plaiatiff could have sufferad psychically
to0. Such psychical state of mind cavsed by arresting the plaintiff
during invesligation undoubtedly led to the emotions which were
manifested as spicitnal anguish. The publishing of plaintiff’s name
in daily newspapers as an uccomplice to committing of a criminal
act at jssue, according to the finding of the Supreme Court, can
not be considered as a particular kind ol damage, but only as
intensifying of already existing sufferings and pains uf psychical
natare on the part of the plaintiff, which may be of influence in
assessing the amont of compensation of damage due 1o psychical
sufferings.a*®

PO, DETERMINING THE AMOUNT OF DAMAGFES
e LSS 4

Having in mind the specilic position of the person sulfering
dumage duc to unjustificd conviction or depriving of liberty with
out ground, and wilh the purpose al cusuring in such cases an
efficient compensalion, our law (just as some other furcign lows,
cuch as for instance Ausirian law) provides for a particular proce-
eding of out-olcourt (ic. by reaching an agrecment betwen the
parties) determinalion of the kind and amount of relevant com-
pensation. Article 542, paragraph 2 of the Law on Crimioal
Procedure provides that the person sulfeving damage is under a
duty, prior 1o addressing the court with his claim for compensation
of damage, to acddress with his reiiuest the agency (or body) which
is designated by the ropublic, iv. procincial statute, u order
to reach an agreement as to the existonce, kind and amount of
compensation of daranpe.

In practice, althy v such preliminary proveeding lor ceaching
an agreement for dumages should spred up the procedurve and

YUGOSLALY LAWY ¢ DROIY YOUGOSLAVE, 11195 0. Vigadtes
Compensationt uf Dunmges dae ta tingastifred Comivicenoe (. $1-581

case the position ol the damaged person, once can i sity that
there are mapy cases of effeclive veaching agrecment between
the competent agency and the person sulfering damnage, so that
this preliminary porcecding in many a case amuounted to deloy
in clearing the cequest for compensition of divmage. Tn case of
not veaching the agreement o the preliminary procecding, the
person  sulfering  damage  may addivss the court in oxler 1o
reatize his claim o @ litigation. Duc tu such a situation in praclice,
there are some critioism in the theory regavding the compulsory
preliminary procecding as described above,

In determining the exisience, kind and oot ol dinage 1o
the litigation proceeding, the critoria Tor gualifving buwh properly
and non-property damage, as well as presenting evidence thereuf,
are governed by the general rukes of civil Taw s provided Tor in
the Law on Obligation Relations. The pacticuliifies are, naturally,
taken into avcount as far as the case of dawage due tu ungusitified
conviction or depriving of liberty without wround is conceraed

The formev judicial praciice did exocily the samwe  while
dolermining the kinds and wmounts of compensatinn of damage.
However, specific criteria did cierge as 1w determining  noa-
property damage. & series of objeetive and subjective circumslances
have been used, especially in decding ou the dnuunl of damage,
such as the Tullowing: the Tength of time in detention, ciremstances
in course of detention (such as being put inlo a sutitary cell and
the like), publishing the case in the s o, intensity of
psychical sufferings in relation 1o the qualification of criminal
act at issue. the treating of the persun deprived of bibery as a
rowdy, desertion of such a person directly because of serions
gualification of the criminal sct charged axainst him, lost ve
putation in his work orgunisution, exclnding from the mombership
of the Leage of Communists of Ynguoslavia, vompulsory sepuration
from life eaviconment, personal and Tamily silvation, the position
of such a man in sociely, the Tact that he was not seatlenced
before, fear For personal salely, clicetive instability in the service
in the Yungoslav People’s Army, nervous hreakdown due 1o stayiny
in detention, despondency, depressinn. the feching ol helplesness,
and the like® _

Mentioned civeninstances which ware wsead by ahe Former judic
cial practice as far as damages for non-properly dionage were con
cerned in Favour of persons unjustificdly convicied, or deprived of
liberty withoni ground, amwount 1o sulficient sevics ol vriteyia fo
be used in futre while implementing the provisions ol the Tow
on Oblization Relulions. In doing that i1 is of utust importowe
10 use as souch as possible those criteria fur cach particular cose
in order 1o determine pot valy the very exisicues of damage, it

s Verdict of ihe Supreme Courl of Seibin, G23157/72 of Febuaary 23,
1572
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also its kind and the smount of damages. Tt ds also, necessary for
the court to determine the kind and amount of damage in cach
pavticular case according 1o mentioned objective and subjective
criteria, while the amount of non-property damage should be de-
termined at the discretion of the court in terms of arficle 223 of
the Law on Civil Procedure. This is to be applied, naturaly, only
if mentioned indices and yardsticks do not provide sufficient
round to asceriain concrete non-property damage. Along thesc
ines the legal standpoint should be undlerstood adopted at the
conference of judges of the civil law scotion of the Supreme Court
of Yugoslavia and the judges of civil law departments at the repub-
lic und provincial supreme courts, held on February 12 and 13,
1970 at the Supreme Court of Yugoslavia, namely: .,:Z.o amount
of monetary compensation of non-property damage is determined
at the discretion of the court in terms of article 212 of the Law
on Civil Procedure. The court is under a duty while doing that
to 1ake into consideration and to assess all relevant circumstances
of the case and to explain in the assignmont of reasons which
cireumstances and in what directions it had employed in basing
its decision.”

The issue of determining the amount of monelary compensa-
tion both of properly and non-property damage is onc of 1he
most significant questions in judicial H:ﬁn:.nm of cvery stale, in-
cluding ours® Y has particular moral significance and effect in
cases of damage due (o unjustified conviction or dopriving of
liberty without ground. Such importance of the issuc of compen-
sation of damage in these cases ineans that it is neccssary in
practical applicaticn to dedicaic utmost attention to such questions
in order to ensure, particularly in case of non-property damage,
“at least only a just compensation according 10 the circumsiances
of the casc, since psychical sufferings amd spiritual anguish as
such can not be compensated by anv sum of money.'** This is
particudarly so iu cases of detcrmining the very faot of existing of
non-properly damage and of its mmount in terms of money as far
as unjustificd conviction and dopriving of liberty ave concerned.
Unforiunately, owr former pudicial practice did not proceed enti-
relv like this. This is why cur legal hicrature eriticized such
_:...mn_.ﬁq. Thus, fur instance, N Sizentié ._..::wr_m_.mm “As 2 matter
of principle, one can salely say 1hat both in legislation and in
udiciad practice the standpoint prevails, and an open tendency,

20 Two studics have o be consulted an our tegal literature in reladion
1o this issue, namely: O Stankovic: Nakda nnovinske flefe — 12nos uae
Lraeele knd detikire i parpnsdi ([compuensption of prapesty domage — the
gount of compensalion e louls actions), Belgrade, 1968, . 106; and Noy
Gena naknada seivnovinske Sere lcommpensation n lerms of money of the
nan property danaael, faurth edition, Belgroade cqw.‘ p. mm.J

a2 Pegision of the Supreae Court of Serbin, G357 /72, of Fehouary
23; 1972,
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that the damage sullered should not be granted fall vedress ...
Reducing of comipensation is most frequently motivated by finan-
cial reasons, bui theve are still other reasons justilying low
amount of compensation. It is thus emphasized that all citizons
enjoy benefit from the general struggle against crime, which inclo
des those persoms unjustifiedly convicled, i. ¢. deprived of Jiberty
without ground, so that they arc not entitled to full compens
ticn . .. These trends both in the legislation wand in judicial praclice
show that the standpoints sve not ye! firm on complete compen-
sation of persons unjustifiedly convicied and deprived of liberty
without ground, in spite of the idea on the need mE. rediess being
accepled in principle. Today, when it is considered that the right
1o compensation of damage on the part of thuse persoos is their
basic and inalienable right, there are no serious reasons against
including all kinds of such compensation, as well as against giving
full amounts of compensation.”® Along the same lines M. Siefa-
novid-Zlatié states the following: "It happens in the practice that
a persoa convicted unjustificdly does not obrain even the compen-
sation of the enlire property dawmwage.™* Having in mind former
insufficient practical experience in this subject matter, ane should
expect that ﬂw implementing the Law on Obligation Relations the
anmount of compensation in terms of moncy, both of property and
non-property damage, shall be determined in a more cguitable way,
since only a full compensation of such darmage determined accord-
ing to specilicities of cach particular case corresponds not ooly
10 the principles of our legal and constitutivnal order, but also to
the principles of our socio-pulitical system.

2 N, Sreenti¢, Naknuida $tete thog areopraveiaiar ariade @ reosnpvanog
iBenjn slobode {compensation of damzge doe to unjustiticd conviction and
depriving of libecty withoul pround), Zheswih sedova o sicanom 1 upored
sront prave teollection ob wovks on fureign amt comparative law), Institnte
of Comparative Law, Belerade, 1960, pp. 137148,

1 M Stefanovié-Zlatié, op cit. p. 84
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um/.ﬁmw.swgmzi—, OF OCZm._n—....C.M_GZ?F AND STAl :.,_ ;s,
REGULATION OF THE RIGHT OF REURESS FOR CZ...:WEEEQ
SENTENCE AND FOR GROUNDLESS :mw,ﬂ—c_.ﬁ—,ncz

OF LIBERTY IN YUGOSLAV LAW

[ustituting and development of the right 10 vedress of ﬁn__.wcsw
unjustifiedly Mﬁ:-n:n& uw& deprived of liberty s.—___.opma.pm-%,%,—%
are closely connecied 10 the development of the consti m ”“ vl
systcms in wvarious countries. and more ﬁp_.___g_v.,_ﬁ. pc , 4.
cognizing and development of the individual rights © _r..,:nrm.v .».m
the constitutional categories. The degree of that doevelopment 1

but an expression of the level of democratic glement 11 ::.,,.. :mc__ﬂ

stitutional systems, so that the strupgle for .n_n____mm_.mm_.w ._H.__d...~ 1
the largest posible measure 1he struggle for indivic ,.....mnw,,m_w 2
integrity of man. And vice versa, extending of ::ri_ ual Hphis:
of protection of ntegrity and ensuring of these richts m:r...ws. a
deavee in the realisation of democratic system. Therefore .v. —m.,:,r:
of the instituting and development of the right to no:.&.wm_.ﬂw*:ﬁ%m
of damape of persons uniustifiedly sontenced and dopr ived 0
Jiherty withoul legal ground would, in a wav. mean also a VeVIew
of the development of some basic institutions of nommraécrm_sﬁ
nonﬂ.._iw:z& law although this is not the task of the ﬁmn.w p
studv. We chall thercfore Jdwell onlv at those elements © i .w.
develonment which are more oF Jess directly related to M_..m J.z.mm..w:arﬂ
of rodress 10 peTsOns unjustifiedly wm;“nannm. and n«z..f_fr i
liberty without ground, in order to point out in this u_,._cf..w _U_m
civewmslances of crcation of that ind of compensalion
damage. .
’ This kind of compensation, on the other hond, ni.m@ .JB(.
been instituied, and was in fact instituted, 1 some other situd

2

“T 1 Ccoo

S AMHLL

L A | =

bl

MHETT=ATTNA



YUGOSLAY LAW [ DROUE YOUGOSE AVE, [[1936 — Dragotjub Vegahls
Devetoprut of Constitutiond and Statntery Regnlefion (p. 5=28

fions similar to the one we are dealing with (for instince, cour
pensation of  dwmage due to nonpesforming cr irregular pet-
forming of public scrvices; conipensation ol damage caused by
ceulogical disturbances ol hwman envivoninent, and the like), unly
when aod o a degree by which conditions became nipe in sociely,
meaning the creation of cucial retations which would make pos
sible raising the question of compensation of damage to persons
uojustificdly sentenced and doprived of liberty without pround.
Thercfore this is but wnother prool of a oeed for an integrol
consideration of legal instilutes within the time and space, shace
this case of campensation ol damage is an institation which, in
its creation and devclopmondt, was considerably influenced by the
entivety of the devclopment of Jegal norms which were velated
to the position and siatus of man, and awree particularly to
vecognition and developpent of individual (reedoms and personal
rights as constitutional categorices aned legal categorivs in seneral,
and more specifically as categories of the civil Jaw?

The basic starting puint for the instining of the vight Lo
compensation of damage. as vicwed in a historical wav, consisted
of submitting and recognizing of lwo requests, nemely: a conit
Jdecision may be incorrect, namely not in concondance 1o the
law, so that, accordingly, it mav be abolished or changed at @
certain moment and in 2 derermined wav, the state, namely s
agencies and bodies, ie. institutions. may become kable in a
particular way for compensation of damage. due to legal acts
and legal actions of computent agencies and bodics, which could
he found at siven moment invalid or unlawful, and even more
particnlarly if such bodies were courts.

[. POSSIBILITY THAT ACTS AND ACTIONS OF STATE AGENCIES
RE DECLARED TRREGULAR, NAMELY LRELAWRUE

A lony way in the history has buen traversed uotil these
two requests became cffective. Viewed in terms of time, ihe
first one was the first to be fullilled, namely the possibility has
heon recogaised that (he acts and actions of state agencies oF
bodies be proclaimed irvegular, ivalid, and, in the final anulysis,
wittawful -— both entiredly or partially, so thal as a conscquence
they could be abolished (annulled) or evised, Such a conceplion
was rather early rvecagniced as the ruling oue, which meant that
the [act was recognized that a court decision tco may bLe deetared
erroneous or unfawful. This can be determined zs a fact only

1 On such developanent of individual viahts, and -more particularly o~
a catepory of civil law, sco! S. Krwaeta and V. Vodinebic, Erciklopedije
bnovinskon pruve 1oprave udinionog renta (encvelenoedia of properiy Ty
and of the kw associated labour), Belgrade 1978, volunc I, pp. 904—936.
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after the decision bLecoming Final, but ale afwe the eaeaitith,
ol the court decision, both cutively or pa Sinoowder to
determine the above mentioned fact ia every Jegad system the
procedure or procedures have been instituted which were talling
in the category of extraordinary legal remwlies. They wre all
aimed at cheekbmg ap the issue ot regularity. namely of uwialucss

of a court decision, so that such a decision could be entitely

or partially annulled or revised if it was duund tat @i
irregular or untalwal. This means thar one depanted from  the
principte of mfatlibilsty of work ol the state Lixlics and apencics,
even il they were courts.

In the constitutional develpuosent of tuptempormy world
almost without exception the possibility ol luult was yucugtizod,
jn the activity of any agency or budy, and in all walks ol the
autivities ol the state. Because ot that, the sysicm of constitu-
sional courts has beea developing, namely the one of protecting
ol constitutionality and legality, m peneral, as Jar as statules and
luws are concerned. On the basis of such conception the decisions
of courls coully not stay inviolable. The oumber of remedics,
pamely the system ol extraordinary lepal vawedies, lias  been
more and more developing, while the provuds for the use ul dhese
reinedies extended more and more too, @8 well as becaine more
available. In rvlation to this one should, however, fake bito
account the need for Jegal stability and permanency ol lepal
situations once cstablishod on the erouud of a valid cont duci-
sion, due 1o which there exist numerous time Hmits and a system
of the statuic of lunttations i relation to the usc of lemal e
medies of extraordinary  cheracter, the overalt aim Leing  the
protection of humun persoaality, of bis individoal freedoms and
other freedoms, if such values would be violated by a conrt ddect
sion which should be fownd ircegular, namely untiwlel.

Ouv leeal developiient, aund mure particalardy  the develop
cvent of criminal, civil, ahininistrative and  adinioistrative contl
poee e, undoubtediv scrves as a proof for what Lias beon
cpatid zbere, and more especially concernit the cxlension ul the
cvstem and gionnd's for the ese of extraordizary legal rentwedics.
Only viewed from s angle it s pessible tu understand and
justfy that development and to see ia e monns aimed cxactly
at incrensing legalily and protection uf hwmsn sights, wathout
ducreasing Ieeal security z2nd the configence ia rogulinity and
coriastness of judicial decisions?

s N Sreentié Nakwada Stcte zbou neeptavdii e oside @ Jbod ko
vanog lNisnfa stobode, Zhornik  radova o stenent i peicdiont o
{compensatica of damagze due to unjustiflied seaivnce and  proundless
doprivativn eof lileily, collection of works ca fovizy and comparslive
Law), Instisete of Comparative TLave, Belorade 1966, p a33,

o3 Sec, P Marina: Preventivan t3nvarje ol she vosat obviisl v 19
krivicnata procedura (preveniive deprivation of Yibe of 1he accused in
crimiaa’ procaedivgs), Godisik Prawiot fuld ve Skopfe (Aonuaal
Review of the Law Schoot in Skopljel, 1658, pp 383- 385
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e i e o o e

[I. POSSIBILITY OF INVOEKING LIABLLITY OF STATE
FOR IRREGULAR ACYS OF 118 AGENCIES

with the change in struciure and in ideas of applymg the
principle of legality in the functionning of state aud of its apencies,
as already mentioned ahove, the issue srose of eventual liabilivy
of state, of other Lersitorial-political orpanisations and, eventual-
Iy, of their agencies and iaslitutions, in relation to damage causced
due 1o their vnlawful and irregular work, which included also
their unlawful aud firegular acts and actions, regardiess of whether
they consisted of ipositive actions or ommitling to act, as provided
for by the statute. Even after recoenising that thare may he
mistakes in the work of the state and of its agencies end institu-
tions — which in the final analvsis meant enacling of irvepular
acls — malerial responsibility of state for its work and for the
work of its agencies did not take place at once. To quite @
degree, as has been already nointed out, the strueple for recogniz:
ing and introducing of such liability of the state was closel
connected 1o the strugple for human rights, and more marticularly
for respecting man's personalitv, integritv. and freedom. These
two activitics, namely, developed almost in a parallel way.

In course of developement of the reauest, aml later on of
the institntion of substantive liability of the state. whirh is 2
world-wide phenomenon, in manv countries the constitntional
provision has been enacied hy means of which snch liahility of
the state was recopnised. By mrans of ihe <tatwle and courts’
practice {for instance. in FroneeY there exists ot nreseni an eotire
svstem of that labilitse which is basrd onst freanenily on the
principle of risk, namely as a [arm of liabitity, althoneh in moov
ather countries that fiability s still made  denendsnt of the
cubicctive elements in the arting of the state asendy which issucd
the act which was declarad drveenlar or anlawhil (for stance.
the reanivement includes the existing of intent or #TOss neetigence
by 1he apency).

Undoubtedly, such material liability of the state when rec-
aenized at all should he based as much as noscible on  the
princinle of visk, sao that it <henld have the character of stricl
linhitity which is the teend ol fature development nf that tvne
of liabilitv while encommassing in <uch a wav all fandis of the
ciate arpncirs and hodies reeardless  of the reason behind siech
faulis {eveept. naturallv, ju case of a fanft by the nevson sul-
forine damare). In other warde e <hould nal 1nke into ac-
count any snhiective clemenis of Fanlt hv the nerson whn peted
in the name of stale. of its agencice, hadies, ar inetitulione, Oalv
in <nch a wav ope can folly ensire the nrotecbion of sihiective
rivhte of ahw<ieal and joridical nevsons nereoms in wvelation (0
acts issined by the state, by its bodies, agencies and institutions,

8
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which is purticnbu by trae for cosuring the etliciency and vespudl
for the subjective constitutional rights of mag and, especially,
of his individual constitutionad tights. To such a way also utmest
sociahisation of risk would be cifectud, whicli is otherswise geneial
ia relaliun o citizens of viery country in the workd vepavding
e possibitity  of fault, in e widest szuse ol the wand, and
more particularty due o ivrceudur ot undanful acts ul  stase
agencies. This is, al the same time, in concordance (0 the eliu-
tienship of isurance and Hability for damage, namchy in accand
with the ideas ou equat shaving of aencral visk anid suciali
of ncgaiive consequences of actions by the slate, by its Lodics,
agencies, and institutions.!

This was the divection of development ol constitutional solu-
tinns in our conatry, beginning with the 1946 Constitutivn until
the present, Thus the Consi mtion of the StR of Yopostavia,
enacted in 1974, provided in its article 199 that evervbody was
entitled to rediess for damage culfered in velation to performing
of duty or other function of the state apency, namely of the
organisation performing affairs of public intorest, which dam
was done by unlawful oy fregular work of a peyson or agency
act‘ng in the abave mentioned way. Damage shall be compensated
by a sucio-political community. namely by the orveanisation where
arch activity or duty (serviee) are performed. Person sulfering
damage is entitled, in accordance to the statute, 1
claim also direcily against the nersen connittne ihe damane

Such coustitulional resulating of the material finbitity of the
wtate in cur present-day Constitulion is a svsiem which to quite
a depree makes possible the protection ul subieetive rivhis of
physical and juridical persons, although it contains certain himita-
tions in terms of the nanhwe of acls aivine the ground for e
auiring the right to redress. This is cspeciably true i one has
in mind many specific slatiatory provisions by n Fo which
the constitutional svstem of material liabilite of stare is claborated
in detail and made overational (ic mater liabilisy for the
work of couris: material liabiliry in he Yieoslay Peonle’s A
material liability in 1be adminisirative asencivs and budics. and
the likel. 1t is not vossible bere 1o cluborate in more deladl
further putting into cffect and frnctionning ol the meneral con-
stitutional svsiem covering material labilitv in relation to woer-
forming duty and service. or nerforing other activities of siate
bodies or agencics, including the organisations perforoing duties
and affairs in the intervest of aeneral public, namely 1o further
claborate the svstem of lability of the state — tu put it shorely.
However, it is pecessary to state what is vssential for the prrpose

1 Py Tasic: Qugovornest driave po pinicipn fedaadhaesti dvecrd (b L
of stute on the principle of cquad burdens), review Avhiv, DBulgrade 1920
p. M3
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of the present study. Numely, there caists a principle of lability
of the state for irtegulac and sadawful aciions by its bodies and
agencies, and  this principle is et the constitutional level. That
colution is the same as ihe one recopnized in the arca of constitu-
dond law as a consitutional principle according 1o which a
[inad courl decision may be erroneous, SO that the systom has
been instiiuted ol cxtracrdinary legul remedies desipned for cor-
reeting and clbninatiog of foult in such court decisions. By this
solution the requivemeats have been et [or raising the guestion
of Jiability of the state for irrcgular o ualawlul work, and then
e for faolis, i pencerad, of the judiciad Ladies and agencies.

THIE POSSIENILY OF INVORIRG LAABLLETY OF STATE
FOR IFREGULAR ACTS UF THE COURTS

The coustitmional and statubory system of Tability of the
state Tur the work of ils bodies and avencies, cither the peneral
ur o speaific one, which colated to the wark of the coarls,
vaised ereater or smaller possibilitics in various lemal orders to
consider wiihin relevant frameworks the issue of compensation
of damane f persons eniustifiedly sontenced and dop ived of
liberty without ground. This is one of the possibilities which
pruvides wader particularly determined conditions pnd in snucilic
Gtuations af least partially positive results (snen sitmation existed
in Yuzoslivia too since the Libesation of the couniry until the
Constitntional Law and the Code of Crimzinal Procedure of 1953),
but in she secoad half of the nincteenth century more and move
request was raised for specilic vegulation of material liabifitv
of  the state. namely of  compensation of damaze due to an
uujnstified sentence and proundless danrivation of liberty. Tho
was alen Followed by reguesting {hat the conditions for  the
cotinn of that liability and the yelevant procedare pro-
vids wide possibilities to persons suffering that kind of damage
to ellect compensation thereol in vrder to climinate damagiog
conseauences due to irregular ard ualawinl decigions of  the
courts. 1o vcourse of thar cenfury that idea wradually eatned an
increased spplication. First sech statule was cn cied in Austiia
v 1892, and the principle was introduced, with more or less
pasteularities aad with pividing different degree of recngnition
1o redeess, i lo the majouity of the countries of ihe world, so
that at present this institetion became an integal part of the
legal orders®

s S, N Srecatic, quoted work, p. 434 M. Belgic: Za tamjenr o eddicha
Zalonika o krivicusa  posiuphu o Litadi Stete meopravdaro osudenim
¢ nerakontfo radidaninr 4 pritvocst il istramom waiveru (for the change
of provisions of e Code »f Crinnnal Provedure covaring  conipensation
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The must sipnificant slaec in this developinent ?.::_,._c:.,.:,._.;“.._
the transforming ol the rivht to compensal 1 mmw_. dau _._.. H”_
PUrSHIS wipustifiedly sentenced ord ;.:E_. : E __F..w_e. _fﬂ.r._._”,.,.;
legal ground sl @ constitiinal principle. That s wchie

toucther il roeuo, ine ol dizniy of wan, ul bis Lrevdoms,

) e, ? i % : : 4 Lol i ab.“._w....r_
T ol 1ights as censtiinb il catlegorios, Wi
integrily and inchivisdo B conp vt

is mure and more a reality Lo he [ound in contenpol 4
Gone., Fheveture many constibulitis, and more paiticvbis ] g
enacted atrer the Seecnd Wuld W conlain as 2 ,.::.::J_.__.:_.. !
calegoty @ constitutional prin iphe ul risht 1o C___._“,‘.._,., ._.F.__ _.Hh_,
of damoge 1o persons unjustihedly svut (e doprive
fiberty without pround ”
In such woway s institating __‘i_:_.:_.; one ul _&_.” i
justitutions ol conempoiaes lzw which ,,u_..,.:_._,., £ _m..
sehis of man, sl more panticuka Ly ul _:..._,.:_._....__.1__,. B
such a way also @ parallel svslom dereloped wl .>_ .,._.wu.. ......ﬂr_.
material subjective public rights, amely ;.E avshont w W__;_:...a_ _,:
lional rights of man fand inure _x:.‘.__r.,::_._,. th " h‘ liy ;r i
peesonality ol man and 10 his ndividn d breed ansh 5.,____.. ' u__.» _“C ;.
the systent of protection of these vighls, on of .7_. _,,_.,.,4.__##. A_:
_:.o:m.nscz ol these constitutional vights ,:_h_:__.. s—u_.._ ,:,_ _m_.v;.,;
vedress ol persons unjustifiedly eontenced b coart am] dTpRves
of Biferty without legal ground. ,
Althoueh the revicl of develupment of thal svelei A3 .E..__.:,.
wubhjoet matier of this study, v poinizd at sugw hus n‘r__.m:...r_ﬂ‘..
istics of that devclopment. in order 1o cmiphasise the .f.:.‘s_._.ru.,_..,.,
of that ¥ind of ciwl low Hability of 1utl nature (i s :;_r_r 4.:”1
exactly this tvpe of phencinenon and anst e, :.“.5,,_,. Ar_,w_:.
the fact that ivis reaulated in i 1oslavin and Dy many E 1 f._.._:..
tries within the law on criminal procedue which bv .:.em ::..W_@.,
nat the best sohlution, 50 that many authars su rest § _u_.,%.%m
kind of liabitity be rem tated in an aofl el woy b 7._.,?:_.”r
siatuie.’ This may seve Also Fore the updersian uf varions _,3_.,..
e i individual leg order, and atso of ditfereat _.__“
lions which do appear in one and the same .n::::._w. ..;._..M__ ,; . ”M
stainfory fexts yomain the sanie ‘The veasen s found _,r._.._.:r.:@w
of the constitutional essence Wy SUW countyies, which hasane

fiens ex

: ¢ tu thosc ::__.S__z Ay ,.,._.vJ...__...r,uA,,:_m .F_.
refimanary contincmant  anc in preerrind continet enth, revt
wtc.z_ _O:w Levalityl, 1964, nn. 1961, qp. W07 =210, :,_:;.c ._:_ el
is effered ol e development and the sentom ol cgelelicn
of labitity Hungoitan, Ausioas,
Soaet and Tz cchosiovak 1aws N
6 5o oo Ui ic: N Sercuhc, ..___.z-_.,(. wotk,
3 M. Srefonovic Zlatic: Neknadu  srete RI I
Iiseirju  sivhode jeoniplasation ul
Cand sroundtess da vivation ol hibeinh
L sunils ol e law Selusil i Bul
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lias to have, divect bearing ou the stalulory solutions, as well as
on ithe iterpretation and wonpltementation of statutes regulating
this kind of liability. We have considered along these lines the
contenmporary position and implementation of this kind of liabilhty
in Yugoslav law tood

Finally. the dovelopuent of the institution of liability to cover
o damage to persens  unjustifiedly sentencd and deprived of
liberty without gruund meant also the vecognizing of that institu-
tion as an essential part of inalicnable rights of man at the inter-
nutional legal level too. The well-known Declaration on Human
Rights, togcther with the Declaration on Political Rights of Man,
recognize the right 1o compensation 10 anyone who was a victim
of unlawful arrest or of limiting of liberty?

t

IV. THE LIABILITY OF STATE FOR IRREGULAR ACTS OF IT5 BODILES
AND AGENCIES ACCORDING TO THE CONSTITUTION OF TIIE SFRY

Similar development tavk place in Yugostavia tuo, This cx-
tended both to the develapment of conslitutional subjeclive rights
of man and to the Hability of the state for damage done by means
of irrcgular and unlawful acis of the state bodies andl agencices,
and more particularly to the Liability of the state for damage
done by means of unjustificd sentence aml by groundless depriva-
tion of liberty.

The Constitulion of Yuposlavia of 1946 conlained a soparale
chapter which was dedicated to the wights and duties of man.
The conception on rights and duiics was nol essetinlly different
than the ones known in othcr conteniporary constitutions. Thal
Conslitwtion was enacted immediately after the war, namcly in
the period of stabilisation of the system of people’s power and
f the preparation for decper  socie-economic transformations,
[ollowed by inevitable and decisive role of the state.

The list of rights set forgh in the 1946 Constitution remained
wntil the snoctment of the Constitution of 1963, which particularly
claborated and protected the rights related to the person of man
and citizen. However, the highest degree in the rclevant develop-
meni was arhieved by the 1974 Coustitution. This instirument cou-
1ains basie freedoms and basic rights and duties of citizens, while
individual rights of man are placed at the highest position.

8 M. Derendin: Odstete za clo nedeito preipriicna o kauenom postaphu
{compensation of innocently suffered evil in the criminal ..:dn?.&..ﬁmu.
Mjeseduk {montly review), 1X, 1883, pp. 257-271; sce alsa. S, Maksimavic:
O maknadi Stete nevine osidenili {on comacnsaticn of damage of those
seatenced innocenth), Branié {a review), 1889, pp. 209-216.

1 N. Sreentié, guoled wouk, p. 435

i 1. Djordicvié, Ustuvno prave  {conslilutional law), Belgrade 1977,
p. 366,
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While assigning such importance and consinuiicand chavactor
to the position aud individual tights of man, and within their
franiewerk to ndividual treedon and persvnal arcprity of pan,
it is enticely uoderstandable that the constivational system ul
Yugoslavia, already since its first constitutions, bad to contain
also the rules covering liability of the state for inegular aud wn-
lawful work of its bodies and agencies. That development, just as
in other states too, followed two dirvections, At the one hund,
the work has been regulaled of the bodies and agencics, and o
the other, seperate rules have been set up on the hability of the
state for irregular work and for unlawful acts of specific kiods
of state agencies and bodies 1o cover fur the speaific cases, and
more particularly for the cases ol violation of the constitutionally
gnaranteed individual rights and freedoms of man,

The first form, namely the geneval liability Gesponsibility)
of the state, has bean instituted as a constitutional principle
already by means of the federal Constitution of 1946, according
to which the citizens were entitied, on the ground of stalutory
requirements, to request from the state and from the responsible
individuals the compensation of dwnape done to them by ue-
lawlul and irregular performing of official duties (article 41).

Tdentical to that is the provision of the 1953 Cunstitulion,
according to which the siate is liable for damage inflicted by
officials through their unlawful work to the citizens or to juridical
persons. The stale is entitled to redress from the oflicial who
inflicted the damage by his work (article 99).

Considerable cxtension of this liability of the state and of
its bodies, agencies and institutions are introduced by the 1963
Constitution, according to which eweryoue is entitled 10 com
pensation of damage done 1o him, in relativn to palformiong of
official duties or of olher activity of the state body or agency,
nawly of t(he organisation perlorming duties and  services in
the interest of general public, by unlawful and irregular work of
the person or of the agency (body} performing such olficial
functicn or activity. The damapge shall be compensated by the
suciopulitical commumity, namely by the orpanisation where such
official duty or activity are taking etfect. Person sulfeving damage
is entitled, on the ground of statotory provisions, to reguest
compensation alse directly fromn the person inflicting damage.
Person who was unjostifiedly sentenced for a criminal act, ov
who has been deprived of hberty without legal ground, is entitled
to effeet redvess v of socially owned means 1o cover the ahove
described damage article 199).

The Constitution of the SFRY of 1974 contains in esser
the same rule as above, folowed by some extending of rights of
the person sutfering damage, Thus the Constitution provides that
a person unjustifieldty sentenced for a criminul act or ihe one
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eprived of liberty withowt legal pround is calitled to be reha-
blitated, as well as to compensation of damage out of the social-
ly-oumed meaus, including other rights as determined by statute
{article 181, para. 5). .

By means of such constitational solotions, the  right 1o
redress hus baen aised 1o the fevel of a constitutions] privciple,
conceived in the must general mauner, and that corresponded to
the trends of protection of individual rights of man and of
protection of mau's inteprity, as weli as to the development of
this instilulion in contemporary legal svstems. Oue should em-
phasize here alse that in terins of the degree of constitutional
development in Yugoslavia in this respect, this solution is ooe
of the most progressive oncs in that develupment in general.
Moreover, the solution contaiued in the 1974 Constitution is par-
tcularly significani since ii dilfers, in its scope and quality, both
from the solution in the 1963 Constiution and [rom the ones
found 10 the majority of constitutions and statues in the world
coveiing this matter. One should einphasize also that the 1974
Constitution duves nol recognize to the unjustificdly seatenced
pereon or o the cie deprived of libecty without ground only
tise right to compeosation of damage along the lines of the
@l responsibility of the state 1o cover for damape done,
viincly, of the Hability which is — let us mention that again — a
significant achievement in the develepment of coastitutionulity
and protection of man's personality in modern socicty. la Yu-
woslavia, too, in addition to the general liability of the state for
the compensalion ol damage due lo unlawful and irregular acts
of its bodies and agencies, there existed specific regulation of
particular cases of that liability, together with prescribing specific
eonditions [or such cases, and both at the level of the constitu-
iion and of the statute,

This is 1he case with the liability for unjustified sentence
anck for the pgroundless deprivation ot liberty too, True, at the
beginning it was coosideved, probably under the influence of the
Suvviet fegal systom, that the liability of state for the case of
unjustificd sentence and groundless deprivation of liberty should
and has to be regulated and seitled accurding to the constitutional
principles and statutory rules which have to be parlicularly pres-
cribed for the gencral liability of the state to cover for damape
done due to icregular and unlawlul acts of its bodies and agencics.
Therefore, there is no, in the Constitution of 1946, particular
provision covering the liability for unjustified semience and
areundless  deprivation of liberty, since it was considered that
such @ liability should be regulated by meuans of peneral legisia-
tivn on hiability of the state tor teregular and unlawful work of
its bodies and ageocies, namely, in accordance to acticle 41 of
tirs 146 Constitution. The sitnation did aot change, at Jeast as
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far as the constinuiional solutton was concerncd, even by caacing
the Constitstional Law in 1933, Only the lederal Constituticn in
1963 sets forth the principle and a role that a peson who has
been uwjustifiedly sentenced for a criiminal olfence or who has
been deprived of liberty withoul legal growd, was entiled to
comgpensation of damage to be cllected vur of the socially-uwned
nweans {article S0).

The real significance of the general rude on habiliey of itk
state for unlawlul and irregular work ol its bodics aud apencies
hus to be viewed in relativn to a whole series of legal prescrip
tions which were enacted tn wrder to put inte ctfect these con
stitutional principles. One may not regarding to that a drend
lowards an ever more iuicnsive objectivisation ol conditions lor
invoking such general hability lor compensation of dumage, which
undoubledly provided wide possibilitics lor protecting indindial
vights of cilizens and of juridical persons. Sich a system provided
in many a case an important protection of individual rights of
citizens, but it always presuppnsed unjawbulness and ircegularity
in the activitics of the bodies and agencies, which proved to be
not sufficient in quite a number of cases when citizous suflercl
damage by wonk and acts of state bodies and agencics. Yhis was
_Ewtn:_Ewu. true in cclation to violations of individual freedoms
of citizens, to whom only what matlered, for instance, wos the
fact that they weve deprived of liberty without mound, or, as
the case could have been, that they were wanjustificdly sentenced,
regardiess of the quality of work of the bodies and agencies
(in this case, particularly the courts) due (6 whose acl or aclion
they were unjustifiedly sentenced or deprived ob liberty without
ground. However, it is worth noticing that 1the introductivn ol the
general rule on liability of the state lor unlawful and irvegulur
work of its bodics s..nw\ agencies which caused Lharm 1o citizens,
as a constutivual institution, has bueen the essential prerequisile
in searching for new and specific solutions of comprasation of
damage in specific cases, inchuding the case of unjustilied sen-
tencing and groudless depriving of liberty.

0: ¢ may therefore say that the introduction of these specilic
forms ui liability of the stuic in order (o compeusate damage,
including the liability of the slate to compensate donage which
may be caused by uajustified sentence and groundless depriva-
tion of Lberty, hos been an inevitable necessily, particulinly haviige
in mind that general principle has been accepted on the liability
of the state for the work of its bodies and agencies. Together
wilth the compensation of damage out of socially-ownud means
(regovdeless of the width of (he notion and volume of that damuge
in terms of compensation of materiad and non material damages),
one thould also and the specific according ol the “right (o re-
habilitation™ “as well as of other rights to the person who was
mijustifiedly  scotenced and  deprived of  fiberty  withoot  legal
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ground, in order for such person to re-estublish his peisonal in-
tegrity in the mast complete maner”Y

This undoubtedly amounts to a censtitutional achievement
of utmost importance in the sphere ¢f prowztion of human per-
sonality, whose elaboration and realisation should be accorded
particular attention, and in any case quite greater atliention than
was formerly the case in the sphere ol legislation, in the generul
activity of society or in the field of science. We should not be
satisffed  with relevant legislative approach and clabomtion of
that institution of our constitutional system, while still less with
its putting into the day-to-day practice. This is why we are poing
to dwell more particulatly on that issue, too,

V. THE GENESIS AND DEVELOPMENT OF THE RIGHT TO REDRESS
DUE TG UNJUSTIFIED SENTENCE AND GROUNDLESS DEPRIVATION
OF LIBERTY IN THE POST-WAR YUGOSLAV LAW

The right to compensation of damage suftered by persons
unjustifiedly sentenced and deprived of liberty without ground
has been, for theifirst tiwe, regulated in Yugoslav pusitive-legal
system in the Code on Judical Crimial Procedure of the Kingdom
ol Yuposlavia, of February 16, 1929 (Chapter 25, Articles 466—475).
In terms of substance, that first regulation was efected mainly
in accordance with the sysiem existing at the lime in the Austrian
law, whose essential characteristic was the recognition of that
particular form of compensation of damage suffered only by
unjustifiedly setenced persons.™

v the Law on Criminal Procedure, which was enacted in
our couniry on October 12, 1948, the guestion of compensation of
_ See; the Constitution of the SFRY (title in SerbolCroatian: Ustar
SERI), cdited by Privredni pregied, Bolgrade 1975, pp. 329—-320,

12 Sec: M. Bledié, quoted work in fouinate 5, pp. 26—207.

A thorough review of the entice system and of the 1929 Law is olfercd
by M. Cubinski in gbe work Nawéni i praklicn kowmentari Zakona o seul-
skom i briviénom postupkic (scientific and practical commentarics ol the
Law on Judical and Criminal Procedure), Belgrade 1933, pp. 771—785, and
by M. MolencTeortja sudskog Krivicuog postupha za Kralfeving Jugosloiji
(the theory of judical cileninal ocedure of the ._nwmmuhgﬁ of Yugoslavia),
Bulgrade 1933, pp.. 334—337; similarly also L Matijevi¢ and 1. Yesel: O od-
govornosti driave | sudiia za Siefu (on liability of the state and of the
i for demage), Zapreb 1930, p. 156; see also whe reports by J. Stowid,
M. Dolenc and . Vesel on the subject: nakiada $teie za nepravedno oudre-
deni pritvor @ isiraini zatvor (compensalion of damage for unjusdifiedly
determined detention and pre-irial confinemeant) for dhe Second Congress
of Jurists SHS, hald in Ljubljana in 1926 {commemorative volume of the
Congress, pp. 156—173); see also the artice by M. Dolenc: Probfein nakuade
Stere zn nepravedul priivor i istraini zaivor (the problem of comgensatlion
of damage due 1o unjustified <detention and pre-trial confinement), at the
nentioned Secund Congress in Ljubljana, published in the review Poficifa,
Belgcade 1926, nos 19 and 20, pp. 873884,
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damage to unjustibedly senienced peisuus, and swore parnculwly
to pevsons deprived of liberty without ground, was aot treated
at all, which applics to its regulating, too, since the prevailing
conceplions was that the state in such cases may ok should be
liable on the ground of the gencral rules of liability of stute in
ordev lu compensate the damage done lu citizens by its bodies
and agencies. Such conception was to quite a degiee adopred
under the influence of the Soviet law which kept such sclution
cven up to the present times. I relation 1o this, 1L would bLe
interesting to raise the question whether — through the gencral
systemn of material lability for cempensation of damage done
by the state bodies and agencies in case of invoking such liability
in connection with the unjustified semtence — the courts have
applied, in an analogous way, or at least have taken into account
ol them as an intention, the legal ruies of our prewar law
(namely, those contained in the 1929 Code). Morcover, this would
be intcresting since these rules acorded to such persons more
favourable protection than was the case with the general state
lixbility yules formulated in the 1946 Constitution, Unfortunatcly,
we were not abie to find judicial decisions from that time, where
such a tendency would be conspicuous. Just the contrary, a small
number of koown decisions from thai time predominantly ook
negative slandpoint in relation to the right of unjustifiedly sen-
ienced persons to compensation of damage.

Althouph the right to redress of persons unjustifiedly sen-
renced and deprived of liberty without ground, as a constitutional
catepory and as a subjective right of citizens, has been intraduced
into our legal system by the Constitution of 1963, as a legislalive
institution it has appeared aiready in the Code of Criminal Pro-
cedurve of 1953 (Article 8 and Articles 472—479). This was caused
ta quite a degree under the influence of the criticism of the
existing state of affairs in this sphere cxerted by our legal theory,
which critism was in accordance with the entive social develop-
ment in our counlry. By means of ihese provisions the following
has been derermined, among other things: which persons are con-
sidered unjustifiedly sentenced and, in relation to that, who was
entitled te compensation of damage; the right to cumpensation
due to unlawful keeping in custody and in pre-trial confinement,
but not due to unjustified depriving of liberty; the subject of
liability in such cases was the republic, numely the autopomous
province which ha also the obligalion to compensate dinmage;
the duty of the pevson suffering damage 1o address the competent
agency of adminisiration prior to submitting his claim to the
court, in order to reach agreement un the existence for damage
and on the kind and amount of compensation, the claim by
persen suffering damage is decided upon by the Supreme Court
of the repubtic and in the particutarly provided procedure; only
the specilic zrono of successors are entitled alfter the death of
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the person who suffered damage, to continue an already instituted
proceeding within the limits of the cluim previosly set fovth; the
time limit provided in the statute of limitations is one year after
the decision became final! by means of avhich the accused has
been found not guilty or by means of which the accusation has
Leen denied, namely after the ruling by means of which the criminal
proceedings are suspended, snd, which Is most important, the
person suffering damage is entitled only 1o compenszation of ma-
terial (proporty) damage.™

Such a solution was of a relatively narrow scope, both in
the cases of recognizing the right to redres to persons unjustifiedly
sontenced and deprived of diberty without ground, and, worc par-
ticularly, in relation 1o the kind and scope of damage which was
recognized as existing in such cases. That solution, in fact, presup-
posed a modified form of the gencral sysiem of material liability
the state for the work of its budies and agencies, which, as that
specific form too, was based on the fact of sn wvnlawlul action
of the state agency (ie, body), while it encompassed only the

voperty damage as a form of compensation. However, that was,
et us mention this again, in accordace with the general trend in
the rmles in the basis of our system of compensation of damage,
while the account has been particularly taken of the position
and vofe of the state, whose interests were intenstvely present.
On the other hand, and in spite of all what has been said, such
a solution has been a successlul step forward in order (o realize
the protection of subjective rights of man, of his personality
and individual freedoms, a step effected in concordance with our
genoral social and legal development. The ensuing result of that
process made possible the inlroduction into our legal system
of an institution of great imporlance. In course ol time, that
instilution has been developing through the lepislation, through
Judicial practice, throngh legal theory and was constantly improved
until finally reaching the present- day form (which is determived
by the provisions of the Law on Crimial Precedure of 1976
and of the Law on Obligution Relations, of March 30, 1978).

The Constitution of 1963, for the first iime in Yugoslavia,
regulated the right to compensation as a constitutional instifution
and as a constitutional right of citizens. In relation (o the sta-
tutory solutions found in the Code of Criminal Procodure of 1953,

13 See: Z. Milosavljevié, Odgovoruost drustvena-politicke zajednice za
et koju tredim eima prouzrokujic njeui organi t lica u slutbi, sa po-
sehnime osvreont na naknady Stete zhog ncopravdane osude i neosnovaitog
Ifenja slobode (liablity of the socio-poldical cauununily for damase caused
1o third perscos by its bodies and apencies, ar well as by s officials,
with particular omphasis on the conpensation of damage due (o unjustified
sentence and deprivation of liberly without ground). @wn.d«za t ovdifeino
prave pe Zakonu o obligacionim odnosima (contract and tort laws accerding
io the Law on Obligation Rélations), Zhornik radova (cotloction of works),
Belgrade 1979, p. 405 see als M. Bekkié, guated work, p. 210,
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that consimutional solution represented o considerable vnpruse-
ment. That Constitetion vecoguizes the right of compensation
not only v persons unjustilicdly sentenced for o ceiminal oitence
(which rright was, otherwise, recoguiced o such persons also by
the Code of Criminal Procedure of 1953), bul alsoe 1o the persons
“deprived of Jibeity without ground” (while, as has alecady boeen
._.EL. under the Code of Criminal Procedure ol 1953, that 1
wis  vecognized, in additien (o persons unjustificdly  scoteneed,
only e persons unjostificdly relained i temprrary custody and
in presrial confwernent). This undoubicdly  represented an ime
partant change of the foundation of the syslem, althowsgh not
also a more considerable extending ol the number, e categories
ol persons which were entitled 1o that rigit of compensation of
damage. However, From the stand-puint of the substantive right
to compensativn of damage, particulaly signilicant chaoge was
the onc w relation to the qualifying the act of the stale sgeocy
(hody} by means ol which an individubal was deprived ol hiberty.
According 1o the provisions ol the Code of Criminal Proceduie ol
1953, the right to compensation of damgge wis rccopuiecd to
the person suflering dwnage only due 1o the unfawlul r‘r.n___r_w.
in tempurary costody and in the pre-tral confivemcot, while 1he
1963 Constitution recoguized that right o a persun who  has
been deprived of liberty without ground. This is an cssenlial
difference of approach, which extends particalarly 1o the procedure
of subniitting velevant evidence. While acording to the Code of
Criminal Procedure ol 1953 the person sullering damaze had
to prove that the act, namely the procecding, of the ageoey, on
the gronud of which such persun was kepl in emporaty clistody
amd in the pre-lrial cofincment (namely, a case of depriving of
liherty), were unlawul — according io the constitnticaa! solution
of 1963, the agency cxecuting the act of depriving of Hberiy was
under a duty to prove the legatity and general vegulurity of the
grovitd which served as a basis for takiop the action ol depriving
ol liberiy, natorally if such a person has been released Lom
custody without a final judicial decision on the punishineat of
demiving of Hberty, which included that previous depriving of
hiberty 100

The second significant noveity brought about by the 1963
Constitution, in relation to the solutions contained in mentioned
Code of Criminal Pracedure of 1953, as viewed from the stamd-
point of the tort lability, relates to the knd and scupe b damiges

concerning the essentisl stenilicance of i
Faswfiel Leeping in detention” and ithe “depriv
Olten conceplions weve cexpressed which fayvoured -
ssibibities of persons suffeding such  dunace Far more details
elcil, quoted work, pp. 213--219.
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which can be exlended to persons unjustifiedly seateuced and
deprived of Jiberty without ground. Nauely, according to the
Code of Criminal Pracedure of 1953, only the right was recognized
of compensation of property dumage, while the Constitution of
1963 quoled only the right to “compensation of damage”, con-
ceiving along these lines the notion of damage (kind and scopej
in concordance with the general conception of damage, which
prevailed at the time in our judicial practice and legal theory.

As is knouwn, both our judicial practice and legal theory of the
time held ahat the damage inclueded both the property {(matcrial)
and the non{prapertic (nonanaterial) damage. This was the founda-
tion of constructing the principles determining when and in what
cases the compensation of damage should be recognized, then
in what forms and in what amounis. Such constitutional solu-
tlon, which was essentially different than the one contained
in the 1953 Cade of Criminal Procedure (that solution, to be truce,
does not mention specifically the nonsproperty damage, but it
does not mention the property damage either, instead speaking
only of compensation of damage), provoked discussion related to
practice since the provisions of this Code have not been es-
sentially changed (by means of amendaments to the Code of Cri-
minal Procedure, which were enacted on March 15, 1965, only in
Articles 8 aud 513 the word “unlawful” was roplaced by the
words “without ground”, but nothing was changed regarding the
kind of damage which was determined in Article 472 of the 1953
Code of Criminal Pracedure, namely in Article S00 of the final
text of this Code, of November 9, 1967), cspecially as far as the
kind of damage to be compensated was concerned.

However, the judicial practice, while having in mind the
constitutional text, and more particularly practice in the sphere
of compensation of damage in general, which applies also to legal
theory, in most cases began to recognize to persens unjustifiedly
sentenced and deprived of liberty without ground also the right
to compensation of non-maierial damage, while adhering to the
solutions which were applied in many other cases where the issue
of compensation of damage of non-material nature was adjudicat-
ed. This represented extraordinarily significant creative act of the
judicial practice in the sphere of mwore thorough protection of
personality of man.

Although through the judicial practice, and in accordance
with the comstitutional solutions in the matter, the grounds for
compensation of damage and the kinds of that compensation were
extended, there was a need and a necessity of revision of the
provisions of the Code Criminal Precedure in order to eliminate
Sﬁ.ﬂ possible doubt in settling relevant claims. This was dong
by the Law on Amending the Code of Criminal Procedure, which
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was enacted on November 26, 1970,1% by which statutory sclutivns
were pul in concordance with the constifutional principles. By
ihese amendments 1o quile a degree the system was regulated of
cempensation of damage, while particularly changed was  the
character of the cluim by the suthorized person, wluch clim
more and more assumed the form of the property law claim
of a general nature, and was realized, in the {inal analysis, uinder
the 1iles of litipston (civil) procedure. The most cssenlial waus,
on the one hand, the re-establishment of alrcady instituted rule
{the Law on Amending the Code of Criminal Procedure of 1970)
according to which the right fo comnpensation of damapge was
recognized in favour of the person unjustifiedly sentenced, but
also to the one who was deprived of liberty withant ground.
On the other hand, instead of the term “property damape” (which
existed In the 1953 Code of Criminad Procedure and which was
valid as a statutory rule uatil the amendments to the above
Code, of November 26, 1970, although in the meantime, as we
have already said, that tevm was i many cases denied by 1he
courts’ practice and criticized by legal theory), the ynle was io-
troduced on the compensation “of damage which was inflicted
to him fn this way”. This rule already assumed gencral idea
of including afl kinds of damage, meaning the non-matreial one
100. One should emphasize here that by the Law on Amending
the Code of Criminal Procedure of 1970 the system of compensa-
tion of that damage was considerably completed by way of
changing of previous solutions, and more particularly by introduc-
ing a sevies of innovations by which the right of damaped persons
has been exiended. These innovations cssentially consisted of the
following: £

— the right to compensation wertains also (o the person
found puilty while exempted of punishinent, if in course of the
extraondinarv legal remedy new procecdings have beca mzmv_..sm_nm
or if such person was released of accusation by a final verdict,
or, as the case may be, if the accusation was denicd;

— in case of a sentence for criminal offeuces ia concurrence,
the rieht of compensation mav relate also to individual crimiaal
offences which meet the conditions set forth by statute;

— the right to compensation expires after three vears:

— provisions of Chapter XXXII of i1he Law on Criminal
Procedure relate also to the uniustified seatence, namely to -
founded deprivation of liberty by military courls (fermely, this

1s It is worth notling the considerable Jength of lime since sciling up
of new constitutional princioles oa this question in the Constitution of
1963 and up fo their dransforming into a lesal (statutory system. This
caused manv difficullics in the realisation of these constitutional righls of
citizens, which, 1o be true, have been partially eliminated by progressive
attitudes of the judical practice, which however, was mot_always able to
easurs the utmost pirotecion of the constilutionaf rizhts of citizens in this
respect,
21
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was decided according 1o the provisions of Article 76 ol the Law
on Military Courts of 1965 and 1967, which Article ceused to be
valid by entering into [urce of that Law);

— the claim is Dhled against the republic, nancly the auw
tonomous provinees where the first instance court — apainst the
Federalion;

— at the request by the person whose reputation is serioushy
damaged due to an unjaostified sentence, and more particuiarhy
if the case has been published in the mass media, the decision
shall be published which shows the unjustified character of pre-
vious sentence (entitled to submit such a request are (he spouse,
the children and the parents after the death of the convicted
person; this request has no connection with the request for com-
pensation of damage and it may me submitted also when, by a
subscqueat verdic, legal qualification of the criminal act has been
changed, so that duc to that the reputation was seriously damaged);

— the right to comnpensation belons also to a person who
was in temporary custody, and there was no criminal proceediugs
altorwards, then to a person who served his sentence, while in
the subsequent procecdings or in course of an cxitra-ordinary legal
remedy proceeding, the punishment has been decreased, as well
as to a person who, due to a mistake or unlawlul work of the
agency (body), was unfoundedly deprived of liberty or has been
dotained longer in tempo ary custedy ina penalcorrection insti-
tution.'?

By such solutions, First of all fram the stand-point of the law
of criminal procedure, and to quite a degree also from the stand-
point of the principles of tort liability, the statutory text which
was enacied in 1970 ensures full protection of interests of the
person suffering damage. Thus the achieved system of compensa-
tion of damage to the porsons unjustifiedly sentenced and the
ones deprived of liberty without ground represents undoubtedly
one of the best solutions as compared to the legislation of other
countries. In the new Law on Criminal Procedure of December 26,
1976 lavgely the provisions are taken out of the 1970 Law, while
the provisions are introduced, too, which are ajmed at imple-
meuting intu practice, as far as possible, 1he principles of the
Constitution of 1974 according to which (Article 181, para. 5) the
person unjustifiedly sentenced for a eriminal offence or deprived
of liberty without ground is entitked 10 rehabilitation and 1o
compensation of damage out of socially-owned means, as well
as to other rights determined by the Constitution. In such a way
already developed system of classical (ie. traditional) compensa-
tions which are accorded tu persous whose rights were eventually
infringed vpon, has been supplemented by these measures which
primarily served for rehabilitation of violated rights of the person

' Sec: Z. Milosavljevié, quoted work, p. 407.
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suftering dumoage. The aim of these measiees bt vestuling, as
lar as possible, of the state of affairs which existed prior _:.h.__c
unlawlal ov irregular act by means ol which thie right of o pavson
has been wolated, namcly, of that state of affaics whivh would
have existed in course of regular eveuts, if there were no dvregular
or wnlawbul act. . -

I is necessury here to emphasize two features. On the t:n_. i,
the right is extended of the person suflering danage o ._:_r.r.uw:.,m
of the statement on the decision which shows that the w_..:__..:__r._n
was unjustified or that deprivation of liberty wus without u_,c:“.” ,
if these facts were previously published in the mass media. t
cording 1o new text there is no need any wore _.ﬁ_:; the er..t__u?..”
tion of such a person has been “sevivusly harmed” by such acts;
it suffices, namely, that it has been "harmed”. The n:_:.ny,ﬁc_:_:.m
precedure is that the court shall issue at the reguest ol the
person suffering damage, not only the coresponding statement in
the mass media means {when the case has been reported in these
mass media), but also, in some cases, relate this stalement (o the
hody (agency) or organisation where the person suffering am”._:,_nmmn
is employed, namely to a social or uther organisation, if this
should prove necessary for the rchabilitation of such a person.

On the other hand, by the provisiuns of the Law on Criminal
Procedure of 1976, which regulates this matter, it is _....m_:.nv.u,.ﬁu.
provided {which in the former practice was somefimes nc::cm
versial) that the person suffering dawage is entitled, in cas¢ o
tormination of labour relationship or of ihe siutus of .Em_:..na
person on the ground of social security scheme, due to .::_:,,,._.Tn.‘._
sentence and to proundless deprivation of liberty, to E..::n_.ﬂ,%p.ne_
running of his labour relationship, :u_.:ou..m of the status ..um insured
person during the period of time which was lost for him due to
the unjustified sentence or groundless p_n@ﬂ.:_s:o: of liberty, pro-
vided the running of labour relationship includes also the unem-
ployment period eventvally ensuing due to such acts, and which
was not the fault of such person. At the same time, competent
agency (body) or organisation is bound to take info account all
relevant circumstances, while deciding on the employment peviod
and on other rights which are influencex] by the mn:m.:.: :m employ-
ment period, namely, by the period covered by social insuravce
scheme.”” .

By these new solutions a ..n_&:.aé:. Qa..r._.c_ucn_ systenm al ox-
tending protection in the form of compensation to persons an-
justifiedly sentenced and deprived of liberty without ground, from
the standspoint of the tort Hability thut of the criminal law liabilitv.
100} has been added by the system, pechaps not entirely complete
one ,of measures aimed at direct rehabilitation of the status of
persons suffering damage.

17 Sec: Z. Milosavljevié, quoted work, p. 409,
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fy b Jone by, to or before any magistrates’ court
Bn o -oc the same petty sessions area as that court”.
& w__ be seen that by these provisions magistrates
i not expressly in any way restricted In their
diczion to the petty sessions area. The provisions
elv provide explicitly that magistrates may
rm or remand or otherwise continue
e ngs before a different court within the same
Wy -<ssions area. It may, however, be argued from
g (~it the express inclusion of this wider
iczion limits them by implication in other
s to the petty sessions area rather than the
N\

c/1Ton

Bs :ready noted, certain of the statutory
isicns refer specifically to the petty sessional
jon. There are other examples, such as the
ng over jurisdiction. Binding over hearings ma
djourned but cannot be the subject of a remand.
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[t will not be easy on a legal examination to
circumvent these statutory references to the petty
Sessions area.

One possibility for solving the problem would be
for magistrates to rely on their county commission
jurisdiction and to pretend to act for whatever petty
session is seized of the matter. While this may otfer a
technical legal solution, it is difficult to regard the
operation of such a torm of pretence as a satisfactory
answer.

There are major issues involved and it will be
interesting to study the arguments adduced in the
Divisional Court “when they  have  been finally
marshalled. It will also be interesting to see the
conclusion because a large number of arrangements
of convenience will depend on the outcome.

[Since this article was written, R. v. Avon Magistrates’ Count, ex
parte Bath Law Society has been heard in the Divisional Court, on
July 15, last, and will be reported in J.P. Reponts).

COMPENSATION: A LAME DUCK?

A.M. WESSON*

e Criminal Justice Act 1982 placed a new
fhasis upon the award of compensation in the
pstrates” court. Is this new initiative being
ated into action by the courts? It would appear
puy that it is not the case. I would venture to
fst that most victims are not primarily
prned with the sentence imposed by the court.
ever, compensation which is awarded to a victim
one direct way that he or she can be in some
ertain that the court has considered his or her
don.
reminder of the law with regard to the award of
pensation. Under s.35 of the Powers of Criminal
s Act 1973 a court may, instead of or in
ion to dealing with the offender in any other
make a compensation order requiring the
Bdant to pay compensation for any personal
¥, loss or damage resulting from the otfence or
®ther offence taken into consideration. It will be
at compensation may, therefore, be imposed
order ancillary to a sentence or as a sentence in
¥n right. Also I would draw to your attention
&'/ of the Powers of Criminal Courts Act which
that where the court considers (a) that it
be appropriate both to impose a fine and to
® 2 compensation order, Lut (b) that the
gler  has insufficient means to pay an
¥Priate fine and appropriate compensation, the
® shall give preference to compensation
®Uch it may impose a fine as well).
& COmpensation  order may be made on
®on or on the court’s own initiative. The

iy
=

W sson is Clerk to Luton Justices

amount shall be of such a sum as the court considers
appropriate having regard to any evidence and to
any representations that are made by or on behalf of
the accused or the prosecutor.

By 5.35(4) of the Powers of Criminal Courts Act,
in determining whether to make a compensation
order against any person and in determining the
amount to be paid by any person under such an
order, the court shall have regard to his means so far
as they appear or are known to the court. This is an
important factor since the High Couit has indicated
that in general the sum should be one which can be
reasonably expected to be paid within one year,
although a longer order may be appropriate in
exceptional circumstances. This has particular
application to unemployed defendants, although £5 a
week may be deducted from future payments of
social security where fraudulent claims have been
made.

It is inappropriate to make a substantial
compensation order, together with a significant
sentence of immediate imprisonment, because of the
temptation to resort to crime to pay it. If, however,
there is substantial capital, an order may be
appropriate.

Where there are a number of claimants for
compensation and the offender has insufficient
means to satisfy them all, as a general rule the
compensation should be apportioned pro rata. This
principle may be departed from where there are
strong grounds, for example, where it would lead to
one or more small claimants being compensated to a
wholly inadequate degree. Similarly, all co-
detendants ought to be ordered to pay pro rata
unless one of them is more responsible than the

.
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others or where the ability to pay is markedly
different.

Normally there are few difficulties in assessing
compensation for damage or other sums which are
relatively easy to qluanlify and are usually the subject
of a specific application. However, in relation 1o
personal injuries, the difficulty the court faces is that
there is relatively little information upon which to
base the decision. Indeed, in many cases the only fact
that is presented to the court is that an injury has
been caused. The danger is that, with such a lack of
information, the court will overlook the question of
compensation in its consideration of the case. This is
most unfortunate and can lead victims to feel that
their interests are not recognized by the courts.

The Magistrates’ Association, in a paper approved
by Council in March 1984 (June edition of The
Magistrate, 1984) suggested some guidelines in such
cases and stated that three separate factors should
be considered:-

(i) pain, suffering and inconvenience, terror and
distress;
Eii incidental loss or expenses and
ii1) the means of the accused.

They then issued in table form specific guidelines
to be applied in such cases which it was stated should
be increased in the case of the elderly and the infirm
or where the part of the body involved is particularly
sensitive, and decreased in the case of trivial injury
or where there has been evidence of provocation.

This table has been criticized in the edition of The
Magistrate, 1985, as being set too low (see Michael
Ogden, Q.C., January edition - "Compensation

JUSTICE OF THE PEACE, SEPTEMBER 5, 1987
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Orders in Cases L.)f Violence"). A table with glipp
amended figures 1s suggested for consideraliong(l&
Magistrates’ Association figures are n brackets)

Type of Injun Astumnptron re P Supgested Surm
A GRAZE Considerable pain for a few days, a lntle alter 2 weeh a0
[
A BRUISE Mot variable Generally speaking the closer tva buine
the more painful Likely to he pamful lora couple
of weeks L
g 1w
ACLT Depends on sue and whether stitched Pain likely 1o
have gone in twa weehs £50-01% 1y
»
A SPRAIN Likeh 10 be paintul for thiee of more weeks [SLEY SETRNTE
-
FRACTURES Arms around lour weehs Legs of ribs around six weeks L2850 078 (1w
< L
HEAD INJURIES Headaches unpredictable. average uf a month More
seneus il KOW L2000 (800 [ yrm, i

Frisuesrtant B gussnder position and Bikelihsnl ool
| |
pernIAneIY. eaprecially on by b yonang

SCARRING
L2501 (150, (ve

LOSS OF A TOOTH!

TEETH 075 - 2

Depends on posihion and age of vicum T

To the above figures, it is suggested that the
following amounts should be added:

Ei) loss of earnings;
ii) expenses incurred in engaging a deputy o
someone to care for house and/or children,

(iii) cost of dental or exceptional medical
treatment,;

(iv) additional expenses incurred in travelling to
hospital;

(v) breakage of spectacles, damage to clothea

watches, jewellery, etc.

Compensation has been given a new significance
by recent legislation. Indeed, and in a future
Criminal Justice Bill, it is proposed that magistrates
will be required to give reasons if compensation 8
not awarded in appropriate cases. This may have the

effect of focussing minds upon this important power.
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REPORT ON

PAYMENT OF COSTS IN CRIMINAL CASES

To the Hon. T. D. Evans, M.L.A.,
ATTORNEY GENERAL

TERMS OF REFERENCE

1. "To consider whether any alteration 1S desirable 1in the
law relating to payment of costs to persons acquitted 1in

prosecutions for criminal offences".

GOVERNMENT POLICY

2. Before the Committee had settled a working paper, the
premier announced at a press conference on 14 April 1971 that
the Government intended to introduce legislation making the

Crown liable to pay costs when it failed in a prosecution.

3. Following this announcement the Committee submitted a
draft working paper to the then Attorney General, Mr. R. E.
Bertram, for his instructions. The Committee felt that the
Government might not wish it to take the matter further 1in
view of the Premier's announcement. Oon 2 March 1972 the
Under Secretary for Law informed the committee that you
wished the working paper to be issued in the ordinary way
and accordingly this was done on 21 March. A COPY of the

working paper as issued is attached.

4. You have since indicated that the Government intends to
confine the scheme initially to summary trials and within
that area costs would be awarded to acquitted persons except
in special circumstances. The Committee has assumed that
you mean this rule to apply to all offences (simple offences
and indictable offences triable summarily) dealt with 1n
Courts of Petty sessions and children's Courts. You asked
the Committee to set out in its report how 1t thought that
this policy could best be implemented. You also invited the




Committee to give 1ts views on the possible application of the
scheme to trials 1n the Supreme Court and District Court.

Sie Although possibly not now of major significance in view
of the Government's intention as expressed by you, it may never-
theless provide a useful background to outline the features of
the working paper and to summarise the comments received, before
going on in paragraphs 15 to 30 below to give the Committee's

views on how to implement the Government's policy.

WORKING PAPER AND COMMENTS THEREON

6. The present law and practice 1in Western Australia is
summarised 1n paragraphs 3 to 11 of the working paper. Put
briefly, the law is that, subject to provisions such as s.72

of the Traffic Act (which in effect gives an immunity to
certain officials against payment of costs), in summary trials
the court has a discretion to award costs to acquitted persons.
In practice 1t does not award costs in cases where a police
officer 1s the complainant. On appeals from summary trials
the appellate court has a discretion to award costs, except
against a police officer. In trials on indictment the law

is that the Crown neither receives nor pays costs.

Thus in fact the cases where acquitted persons are reim-
bursed the legal costs of their defence are very few, and are
largely confined to unsuccessful prosecutions by officers of
statutory bodies who are not protected by statutory immunity
and to the rare case of a private prosecution. An accused
person may 1n some circumstances qualify for payment out of

the Suitors' Fund.

Te In the working paper (paragraph 39) the Committee set

out 1ts tentative views as follows -

"At this stage the Committee is of the view that
1deally an accused should be awarded his costs on
every charge on which there is no conviction but
that this right of the accused should be subject to
the discretion of the court limited along the lines

laid down for the awarding of costs 1n civil cases ..".

8. Because the Premier's announcenmnent could be construed as

including a proposal for the payment of costs by convicted




persons, the Committee briefly discussed this guestion in para-

graphs 46 to 48 of the working paper.

9. Comments on the working paper were received from - L

The Hon. Mr. Justice Wallace

The Hon. Mr. Justice Zelling (Chairman of the South
Australian Law Reform Committee)

The Solicitor General

The State Crown Solicitor
Mr. E. G. F. Stewart, Q.C., a member of the Scottish Law

commission (his letter did not express any attitude to
the proposals and related only to the law in Scotland)
Mr. R. Iddison, S.M. l
Mr. B. G. Tennant (State president of the Miscellaneous
Workers Union)
The Law Society
The Police.

10. No commentator disagreed with the broad view that costs

should be awarded to acquitted persons in a wider range of

circumstances than at present. The Law Society, Mr. Justice

Wallace, Mr. Justice Zelling and Mr. Tennant agreed with the

proposals expressed in paragraph 39 of the working paper.
On the other hand the Solicitor General and the Crown Solicitor
urged that greater 1imitations be placed on the awarding of

costs than those proposed in that paragraph.

11. The Solicitor General's views can pe summarised as follows -

(a) In the case of trials on indictment the court should
be given an unfettered discretion to award costs to
those acquitted, but for offences tried summarily ,
particularly traffic and regulatory offences, costs
should "follow the event" in cases in which the
accused was summoned to appear; put should only be
awarded when the court considered it just and reason-

able to do so in cases following arrest. In the case

of appeals from courts of petty sessions as 4 general

rule costs should follow the event.

b it o it i e e et e b e
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(b)

The question was not one
but of principle. The
was guilty of an offence
should be reimbursed his

He said -

"The importance of

of the availability of finance
guestion whether the accused
and the question whether he

costs were guite separate.

a criminal prosecution not

resulting in a conviction is that the accused

person is not liable to suffer any prescribed

disability or penalty

in respect of the charge.

It is gquite irrelevant whether he is in fact

innocent or merely fortunate not to have been

found guilty. The significance of an acquittal

or a conviction is confined to the consequences.

When one comes to consider the question of costs,

it is really a question of compensation that is

to be determined. This necessarily requires a

consideration of the merits of the particular

case. I cannot see that it is irrelevant in

considering this guestion to recognise that many

verdicts of acquittal in trials on indictment are

sympathy verdicts, or verdicts which depend on a

reasonable doubt albeit attended with grave sus-

picion, or verdicts which are plainly perverse.

It must be remembered that having regard to the

committal procedure, no one is required to stand

trial on indictment unless there 1s evidence on

oath which if believed would justify a conclusion

of guilt beyond reasonable doubt. Another aspect

of the matter is that referred to briefly in para-

graph 1 hereover, namely, the truth that very few

accused persons have anyone but themselves to

blame for the charges made against them".

He quoted the view of Virtue J. in @. v. Jackecwn [1962]

W.A.R. 130 at 133, which he said represented the

correct approach to the exercise of a judicial dis-

cretion as to costs in favour of an acquitted person

in so far as trials on indictment were concerned -

"I may say that even 1f I had taken a different

view of the legal position I would have concluded

that this was not a proper case to award costs.




The view which I expressed to the jury and to
which I still adhere 1s that the case against

the accused was a weak one. Nevertheless there
is no doubt that it was a prima facie case and
there would have been no justification for taking
it away from the jury. There was no absence of
reasonable cause for this prosecution. There was
no suggestion of want of good faith or oppression
or any wrongful motive in launching 1t and, under
the circumstances, I would accordingly have had
no hesitation in rejecting this application on
its merits 1f I had not concluded that 1t was in

any event insupportable in law".

(d) He also approved of the English Practice Direction
{see paragraph 17 of the working paper) but would
prefer that the criteria were laid down 1n a statute,
as in New Zealand (see paragraph 21 of the working

paper) .

(e) He did not give any reason for his view that in

summary trials of summons cases, and in appeals

from courts of petty sessions, costs should "follow
the event". However he said that the award of
costs on successful appeals from courts of petty
sessions would "go a long way to meeting the public
concern that gave rise to the initial reference of

the matter to the Committee".
The State Crown Solicitor's views are as follows -

(a) He noted that the estimated costs would be substan-
tial and would compete with other demands on public
money such as housing and hospitals, and was con-
cerned that this extra burden would by and large be
caused by the wrongful or improper, whether or not

criminal, conduct of the accused which attracted
police attention in the first place. Generally
speaking accused persons are the authors of their
own misfortune. He gave the example of a person
acquitted of the offence of causing death by failing
to use reasonable care in the use of a motor vehicle.
In his view there is "always some highly negligent
driving on the part of the accused which warrants

his being indicted" and 1t 1s "impossible to predict




whether any particular jury will be satisfied that

the negligence amounted to criminal negligence".

(b) He cannot agree with the suggestion that costs in
criminal proceedings should be awarded "as 1n the
trial of a civil action". Acquittal is not a
matter of the accused establishing his innocence
but is a result of the prosecution failing to
satisfy the court of the accused's guilt beyond

reasonable dc bt.

(c)- However, he considers that "where an entirely inno-
cent man has been the victim of unfortunate circum-
stances resulting in his being wrongly charged with
an offence, or where the Police have acted negligently
or injudicially in the initiation of charges against
an innocent person ... the community owes it to the
acquitted person to bear the burden of his legal
costs". To accomplish this the courts should be
empowered to award payment of costs to an acquitted

- person out' of funds appropriated for that purpose.

33 One commentator appeared to have mistaken the Committee's
intention.  He assumed that it involved the awarding of costs
against police'officerS'and‘traffic-insgectorS‘personally.
However the Committee' suggested that such a step was undesirable.

Paragraph 30 of the working paper states -

"On principle it may be' argued that costs should not
be awarded personally against officers of the Crown or
the police and other- statutory authorities acting
pursuant  to a duty' to lay  complaints and prosecute ...
I1f costs are to be paid- to accused persons in such
cases' they’ should- be' awarded to be- paid out of State

funds’ or  the funds® of the authority' concerned".

The Committee emphasises that its  view is that 1f costs
are to be  awarded' they' should not be awarded against p~ 1ice
officers or other- officials acting in the course of their

duty.




IMPLEMENTING THE GOVERNMENT'S DECISION

14. In the following paragraphs the Committee discusses
suggestions to implement the Government's declsion as ex-

pressed in paragraph 4 above.

Criteria

15 In the Committee's view the accused should be entitled
to his costs if he is acquitted, and the court should be
required to order costs in his favour. However the court
should be empowered to deny an accused all or part of his

costs in the following circumstances =

(a) If the charge was dismissed under s.669 of the
Criminal Code dealing with first offenders.

Section 669 operates 1f the accused pleads
guilty or the court thinks the offence is proven
and it would seem no injustice to deny the
accused his costs in such a case.

(b) If an accused has done or omitted to do something
(other than an act or omission the subject of the
charge) which was unreasonable in the circumstances

and which contributed to the institution or contin-

vation of the proceedings.

This qualification is broadly similar to that
contained in s.3(1) (b) of the Costs in Criminal
Cases Act 1967 of New South Wales (see paragraph
24 of the working paper) .

An acquitted person might be denied his costs
under this head for example 1f he had deliberately

provoked his arrest or had confessed to the offence

and had later retracted the confession or had an
some other way misled the police in their invest-

igation.

The exception of conduct which is 1itself the
subject of the charge seems necessary 1if an award

of costs is to be the general rule rather than the

exception. 1t is commonly held (see paragraph

12(a) above) that in most cases the conduct of the
accused although not found to constitute an offence,

is nevertheless blameworthy.

(c) If the accused has done oOr caused to be done some act

during the course of proceedings or in the conduct of




the defence calculated to prolong the prnceedings

unnecessarily or cause unnecessary expense.

an accused who obstructs Or unnecessarily lengthens |
the proceedings, for example by adducing false evl- !
dence as to an alibi, should have to accept the

additional costs incurred by his action, and the

court should therefore be empowered toO deprive him of

part or all of his costs of defending the charge.

16. A strict application of these criteria sO &S to deny an

accused his costs may operate harshly, and the legislation

should leave the court .1th a residual discretion toO award haim

all or part of his costs, notwithstanding that any of the above 1

grounds have been established.

2 b You asked the Committee +o consaider whethexr the dismissal 3

of a charge on a technical point should constitute a ground

for denying costs. In the Committee's oOpinion there would

pe danger 1n such a course, due to the wide meaning of "technical

point". on the one hand 1t would cover the situation 1in which

osecution fails pecause of the neglect to establish some
the proof of relevant

the pr

matter requiring only formal proof 1e.g.

regulations}. In such a case it may seem 1mproper to allow an

accused his costs. on the other hand the term could include

a situation where an acquittal 1s obtained because 1t has been
sought to establish some element of th

1s 1nadm1551ble. There seems nNoO reaso

e offence by evidence which

n why the accused should

be denied his costs 1n this sort of case.

The Committee 1S of the view that 1t would be very diffa=
cult 1f not impossible to define precisely those circumstances
e denied his costs pecause of the

n a technicality. 1t would there-

in which an accused should b
failure of the prosecution (o]

fore recommend that this should not be made a ground for denial

of costs. :
I

Funds for payingd defence costs
f

18. Under s.152 of the Justices Act any order for costs 1n
ust be made against the com-

favour of an acquitted person m

PR

plainant personally. The Committee suggested 1n paragraph

30 of 1ts working paper that i1n the case of official p:vuse”
cutions the award should be made directly against the Crown

or other authority employing the complainant.

19. The Committee now thinks the better course would be toO

establish a special statutory fund and to empower the court




to order that an accused's costs be paid directly from that
fund in cases where it is feasible to do so. The English
Costs in Criminal Cases Act 1952 (as amended by the Courts
Act 1971) and the Costs in Criminal Cases Act 1967 of New

zealand both make provision for a statutory fund.

20 There may however be administrative difficulties 1in
including all statutory bodies within the ambit of the stat-
utory fund suggested in the previous paragraph, particularly
1f, as would seem desirable, these bodies were required to
reimburse the fund for payments made 1in respect of their un-
successful prosecutions. It may be advisable therefore to
confine the statutory fund to prosecutions by the police and
officers of Government departments and State instrumentalities
and, in the case of other official prosecutions, to provide
that costs are to be awarded against the authority concerned

and recoverable as a debt.

21. It would also be necessary to enact legislation ensuring
that any existing statutory immunity as to costs (see for
example s.72 of the Traffic Act, s.61 of the Transport Comm-
1ssi1on Act and s.365 of the Health Act) did not prevail against
an award of costs out of the statutory fund or, where appli-

cable, against a statutory body.

Aggeals
22, The Committee 1S of the view that 1t would be desirable

to extend the Government's proposal to include appeals from
summary trials by giving the appellate court the same power
to award costs as is given the court of first instance. The
appellate court's power should also extend to awarding costs

in proceedings in the court below.

23 Section 219 of the Justices Act provides that no costs
can be allowed against any justice or police officer in respect
of any appeal under that Act. There 1s no reason why this
prohibition should not remain if the statutory fund suggested

by the Committee in paragraph 19 is established.

24. 1t is suggested that the proviso to s.219 of the Justices
Act should be amended if the statutory fund is establishned.

The cases where the acquittal is confirmed on appeal would be
covered by the proposals in this paper and in a case where the
acquittal is not confirmed but the respondent is nevertheless
awarded costs it would seem simpler for payment to be made out

of the statutory fund, rather than the consolidated Revenue Fund.




Scale of costs

25. It would seem desirable for the legislation to empower
the Governor in Council to prescribe a scale of costs, which
would include provision for a solicitor's fee and for any
necessary disbursements including court fees and witnesses
expenses. There should however be provision for the court

to depart from the scale whenever it thought fit. The Comm-
ittee has been informed that the Law Society is preparing a
scale of costs for legal aid for accused persons under the
Legal Contribution Trust Act 1967. This scale could probably

be adapted to provide a scale for payment -of costs to acquitted

persons.

Consequential matters

26. The following consequential questions arise -

(1) One question relates to the payment of costs in
certain circumstances to a person notwithstanding
that he has been convicted. This was adverted to
in paragraph 32 of the working paper although it
was not strictly within the Committee's terms of
reference. No comments dealing with this point
were received but the tenor of the remarks of the
Solicitor General and the Crown Solicitor suggests
that they would not approve of the Committee's
views in that paragraph. However if these cases

are to be covered, the following provisions would

be necessary -

(a) A provision enabling the court to grant the
accused part of his costs notwithstanding
that he has been convicted of a lesser offence
than that with which he was charged if he can
satisfy the court that additional costs were

incurred in defending the more serious charge.

(b) Similarly, in cases 1in which the accused 18
charged with several offences in the one com=
plaint and acquitted of one or more of the
charges and can prove that additional costs
were incurred in defending the charges on
which he was acquitted, the court should be
given a discretion to award the accused the

extra costs incurred in defending such charges.
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These situations are unlikely to occur frequently
in summary trials, but they can occur (see for example

s.94B(7) of the Police Act and s.43 of the Justices
Act) .

(2) A further question relates to the hearing of appli-
cations for costs. The Solicitor General suggested
that applications should be heard in chambers after
an appropriate period after the trial had elapsed.
It is desirable to keep the procedure as simple as
possible. Accordingly the application for costs
should generally be dealt with by the magistrate as
soon as the trial has ended. In most cases the
guestion would be disposed of by simply applying the
scale of costs (see paragraph 25 above) . The
magistrate should however be empowered, if he thinks

to adjourn the application to chambers

necessary,
and grant leave to adduce further evidence, whether

py affidavit or orally.

(3) Finally, paragraphs 15 to 25 above refer to persons
who are acquitted of a charge. There is no reason
why the Government's proposal should not extend to
cases where a charge 1is not proceeded with or is

withdrawn and the Committee recommends accordingly.

Supreme Court

27 You asked the Committee to include in its report a dis-

cussion of whether the proposals should extend to persons

acquitted in the Supreme OT District Courts. In paragraph

40 of its working paper the Committee expressed the tentative

view that if insufficient finance was available the scheme
should be limited in the first instance to indictable offences.

The reason for this suggestion was that the number of indict=

able offences is much less than that of summary offences, but

t of a successful defence against a charge of an
greater, and so bear

The first line of

that the cos
indictable offence is likely to be much

more harshly upon the individual concerned.
the table in paragraph 43 of the working paper gives an estimate

of the cost.
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ower to order that a convicted person pay the costs of

of the p
e set out in para-

the prosecution (the Committee's views ar

graphs 46 to 48 of the working paper) .

Draft legislation

pted to draft legislation to
but will be happy

1 in the preparation

31. The Committee has not attem

give effect to the Government's proposals,

to co-operate with the Parliamentary Counse

of legislation.

CHAIRMAN: E. J. Edwards

MEMBER : B. W. Rowland

MEMBER : C. le B. Langoulant

24th August 1972.




