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miscellaneous 

called the Imprisonment Compensation Board. The Board would be 
similarly constituted and operate on broadly the same principles as 
the Criminal Injuries Compensation Board. 

(iv) Persons who have been granted a free pardon under the prerogative 
of mercy or whose convictions have been quashed by the Court of 
Appeal on a reference by the Home Secretary would have an auto- 
matic entitlement to compensation as they effectively have under 
existing provisions for ex gratia payments. 

(v) Persons whose convictions have been quashed on appeal should be 
automatically entitled to apply for compensation, but the Board 
would be entitled to refuse or reduce compensation if it considered 
that the conviction had been quashed on a mere technicality, or that 
it would be inappropriate in view of the claimant's conduct in 
respect of the matters which led to the criminal proceedings. 

(vi) In respect of the above, the Board would be entitled to take mw 
account matters which had come to light in the course of a sub-
sequent investigation. 

(vii) Persons committed for trial in custody and subsequently found not 
guilty or discharged for any of the following reasons— 

the prosecution may offer no evidence because new evidence 
pointing to the accused's innocence has come to light or the 
available evidence has been re-examined and considered too 
weak to justify a trial; 
the prosecution may decide not to proceed because one of its 
vital witnesses is no longer available: 

(c) the trial judge may of his own volition, or on a tibinission by 
the defence, direct the jury to acquit on the grounds of insuffi-
cient evidence; 

(d) the judge may stop the trial and direct the jury to acquit because 
one or more of the prosecution witnesses have been clearly 
shown to be giving false evidence; 
for a variety of reasons the jury may find the accused not guilty: 

should be entitled to apply for compensation if the trial judge grants 
a certificate or if counsel provides a written opinion in support of 
the application. 

(viii) A convicted person who has had part of his sentence remitted by the 
Home Secretary because of serious doubts about the rightness of his 
conviction should be entitled to apply to the Board for compen- 
sation and the Board should have power to call for all the papers in 
the case. 

(ix) In assessing quantum, the Board should a‘%ard compensation under 
the following headings_ 

expense reasonably incurred in securing the quashing of the 
imprisoned person's conviction; 

(b) loss of earnings by the imprisoned person or any dependent 
person where such loss is a direct consequence of the imprison-
ment; 
any other expenses or loss which are reasonably incurred upon 
imprisonment either by the imprisoned person or any dependent 
person; 

pain, suffering and loss of reputation suffered by the im-
prisoned person or by the imprisoned person's dependents. 

(x) Legal aid should be available to claimants for the presentation of 
claims and for appeals against refusals by a single member of the 
Board. 

• 
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I 

If 

§ 8—a 
Note 5 
Bailey v. State, 1979, 72 A.D.2d 889, 422 
N.Y.S.2d 168. 

Member of New York Army National 
Guard injured while attending regularly 
scheduled drills of his unit at State Ar-
mory at time when he was not in active 
service of United States Army by order 
of President was not entitled to recover 
under this section providing that state 
waives its immunity from liability with 
respect to torts of members of organized 
militia but providing that this section 
does not effect waiver of immunity from 
liability with respect to claim of any 
person in military service of state arising 
out of or in connection with his military 
service on behalf of state. Sadowski v. 
State, 1966, 51 Misc.2d 832, 274 N.Y.S.2d 
368. 

Any compensation received by mem-
ber of New York Army National Guard 
from military authorities of United 
States was merely accommodation be-
tween federal government and state 
government and created no special rela-
tionship between United States Military 
Service and guardsman who had not 
been impressed into federal service and 
did not make guardsman an employee of 
federal government and he was not enti-
tled on that basis to sue state under this 
section pertaining to torts of militia for 
injuries received while attending regu-
larly scheduled drill of his unit at State 
Armory. Sadowski v. State, 1966, 51 
Misc.2d 832, 274 N.Y.S.2d 368. 

This section providing that nothing in 
the Act should be construed to effect 
waiver of immunity from liability and 
action with respect to claim of any per-
son in military service of state arising 
out of that service absolutely barred lia-
bility of state for injuries received by 
National Guardsman allegedly as result 
of negligence of fellow soldiers while 
guardsman was undertaking directed 
and authorized unit training at Fort Dix, 

COURT OF CLAIMS ACT 
Art. 2 

New Jersey. Ifalatas v. State, 1964, 43 
Misc.2d 260, 250 N.Y.S.2d 934. 

6. Operation of vehicles 
New York has waived its immunity 

from suit for damages arising out of 
collision in which national guardsman 
was involved. Boyer v. Chalotuc, D.C.N. 
Y.1968, 288 F.Supp. 366. 

State's waiver of immunity with re-
spect to tortious acts of members and 
employees of state militia applied only 
to acts in operation, maintenance and 
control of vehicles and claimant would 
not be entitled to recover for personal 
injuries sustained through alleged negli-
gence of members of state militia in in-
stallation of rope barrier over which 
claimant fell while attending open house 
training session of unit of state air na-
tional guard. Gross v. State, 1966, 27 
A.D.2d 621, 275 N.Y.S.2d 999. 

National Guard member who flew at 
altitude of about 50 feet, acknowledged 
companion's warning of power lines, 
and tried to take corrective action too 
late was negligent, and state was liable 
for injuries received of companion, who 
had accompanied member on flight tak-
en for military purposes. Ernst v. State, 
1963, 38 Misc.2d 264, 237 N.Y.S.2d 458, 
affirmed 20 A.D.2d 608, 245 N.Y.S.2d 
567. 

This section whereby the State waived 
its immunity from liability and action 
with respect to torts of members of the 
organized militia in operation, mainte-
nance and control of vehicles, did not 
authorize an action against the state by a 
pedestrian for injuries sustained when 
he was struck on the head by a falling 
object, which had been attached to ar-
mory building under the control of the 
militia. Long v. State, 1955, 208 Misc. 
703, 145 N.Y.S.2d 433. 

§ 8—b. Claims for unjust conviction and imprisonment 
1. The legislature finds and declares that innocent persons who 

have been wrongly convicted of crimes and subsequently impris-
oned have been frustrated in seeking legal redress due to a variety 
of substantive and technical obstacles in the law and that such 
persons should have an available avenue of redress over and above 
the existing tort remedies to seek compensation for damages. The 
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JURISDICTION § 8—b 
Art. 2 

legislature intends by enactment of the provisions of this section 
that those innocent persons who can demonstrate by clear and 
convincing evidence that they were unjustly convicted and impris-
oned be able to recover damages against the state. In light of the 
substantial burden of proof that must be carried by such persons, it 
is the intent of the legislature that the court, in exercising its 
discretion as permitted by law regarding the weight and admissibili-
ty of evidence submitted pursuant to this section, shall, in the 
interest of justice, give` due consideration to difficulties of proof 
caused by the passage of time, the death or unavailability of 
witnesses, the destruction of evidence or other factors not caused by 
such persons or those acting on their behalf. 

Any person convicted and subsequently imprisoned for one or 
more felonies or misdemeanors against the state which he did not 
commit may, under the conditions hereinafter provided, present a 
claim for damages against the state. 

In order to present the claim for unjust conviction and im-
prisonment, claimant must establish by documentary evidence that: 

he has been convicted of one or more felonies or misdemean-
ors against the state and subsequently sentenced to a term of 
imprisonment, and has served all or any part of the sentence; and 

(i) he has been pardoned upon the ground of innocence of the 
crime or crimes for which he was sentenced and which are the 
grounds for the complaint; or (ii) his judgment of conviction was 
reversed or vacated, and the accusatory instrument dismissed or, if 
a new trial was ordered, either he was found not guilty at the new 
trial or he was not retried and the accusatory instrument dismissed; 
provided that the judgement of conviction was reversed or vacated, 
and the accusatory instrument was dismissed, on any of the follow-
ing grounds: (A) paragraph (a), (b), (c), (e) or (g) of subdivision one 
of section 440.10 of the criminal procedure law; or (B) subdivision 
one (where based upon grounds set forth in item (A) hereof), two, 
three (where the count dismissed was the sole basis for the impris-
onment complained of) or five of section 470.20 of the criminal 
procedure law; or (C) comparable provisions of the former code of 
criminal procedure or subsequent law; or (D) the statute, or appli-
cation thereof, on which the accusatory instrument was based 
violated the constitution of the United States or the state of New 
York; and 

his claim is not time-barred by the provisions of subdivision 
seven of this section. 
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§ 8—b COURT OF CLAIMS AC' 
Art. 

4. The claim shall state facts in sufficient detail to permit th 
court to find that claimant is likely to succeed at trial in provin; 
that (a) he did not commit any of the acts charged in the accusator: 
instrument or his acts or omissions charged in the accusator: 
instrument did not constitute a felony or misdemeanor against th 
state, and (b) he did not by his own conduct cause or bring abou 
his conviction. The claim shall be verified by the claimant. If thi 
court finds after reading the claim that claimant is not likely t( 
succeed at trial, it shall dismiss the claim, either on its own motiot 
or on the motion of the state. 

5. In order to obtain a judgment in his favor, claimant mus 
prove by clear and convincing evidence that: 

he has been convicted of one or more felonies or misdemean 
ors against the state and subsequently sentenced to a term o 
imprisonment, and has served all or any part of the sentence; am 

(i) he has been pardoned upon the ground of innocence of th 
crime or crimes for which he was sentenced and which are thi 
grounds for the complaint; or (ii) his judgment of conviction wa 
reversed or vacated, and the accusatory instrument dismissed or, i 
a new trial was ordered, either he was found not guilty at the net. 
trial or he was not retried and the accusatory instrument dismissed 
provided that the judgement of conviction was reversed or vacated 
and the accusatory instrument was dismissed, on any of the follow 
ing grounds: (A) paragraph (a), (b), (c), (e) or (g) of subdivision onl 
of section :140.10 of the criminal procedure law; or (B) subdivisioi 
one (where based upon grounds set forth in item (A) hereof), twc 
three (where the count dismissed was the sole basis for the impris 
onment co=lained of) or five of section 470.20 of the crimina 
procure law; or (C) comparable provisions of the former code o 
criminal Drocedure or subsequent law; or (D) the statute, or appli 
cation thereof, on which the accusatory instrument was base( 
violated the constitution of the United States or the state of Nev 
York; and 

he did not commit any of the acts charged in the accusator: 
instrument or his acts or omissions charged in the accusator: 
instrument did not constitute a felony or misdemeanor against th 
state; and 

he did not by his own conduct cause or bring about hi 
conviction. 

6. If the court finds that the claimant is entitled to a judgment, i 
shall award damages in such sum of money as the court determine 
will fairly and reasonably compensate him. 
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7. Any person claiming compensation under this section based 
on a pardon that was granted before the effective date of this 
section or the dismissal of an accusatory instrument that occurred 
before the effective date of this section shall file his claim within 
two years after the effective date of this section. Any person 
claiming compensation under this section based on a pardon that 
was granted on or after the effective date of this section or the 
dismissal of an accusatory instrument that occurred on or after the 
effective date of this section shall file his claim within two years 
after the pardon or dismissal. 
(Added L.1984, c. 1009, § 2.) 

Historical and Statutory Notes 

( 

Effective Date. Section effective Dec. 
21, 1984, pursuant to L.1984, c. 1009, 
§ 4. 

Short Title. Section 1 of L.1984, c. 
1009, eff. Dec. 21, 1984, provided: "This  

act [adding this section and amending 
section 9] shall be known and may be 
cited as 'the unjust conviction and im-
prisonment act of 1954'." 

Law Review Commentaries 

A uniform approach to New York State liability for wroneul imprisonment: a 
statutory model. 49 Albany L.Rev. 201 (1984). 

Library References 
American Digest System 

Consent to be sued for particular matters, see States €=,191(1.19 to 1.25). 
Liability for unlawful arrest or prosecution, see States 0=112.2(7). 

Encyclopedia 
Consent to be sued for particular matters, see C.J.S. States § 302. 
Liability for torts, see C.J.S. States §§ 196 to 200, 202. 

WESTLAW Research 
States cases: 360k[add key number]. 

Notes of Decisions 
Commission of acts charged 1 
Conduct bringing about conviction 
Improper sentencing 3 
Injury to claimant 4 
Likelihood of success 5 
Reversal of conviction 6  

evidence, which established that he was 
2 convicted of a felony, that he served part 

of the sentence imposed by the convic-
tion, that the conviction was reversed, 
that he was found not guilty at a new 
trial, and that the claim was not time 
barred. Solomon v. State, 1989, 146 
A.D.2d 439, 541 N.Y.S.2d 384. 

1. Commission of acts charged 
Plaintiff who was acquitted of charge 

of criminal sale of a controlled sub-
stance in the second degree stated a 
claim for unjust conviction and impris-
onment; plaintiff provided documentary 

Allegations in claimant's complaint, 
that he had been convicted of rape based 
on testimony of complaining witness 
whom psychiatric evidence demonstrat-
ed was pathological liar and who suf-
fered from distorted perceptions of en-
counters with men, were sufficient to 
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state cause of action under the Unjust 
Conviction and Imprisonment Act. Do-
zier v. State, 1987, 134 A.D.2d 759, 521 
N.Y.S.2d 574. 

Claimant who brought action to recov-
er damages under Court of Claims Act 
for unjust conviction and imprisonment 
proved by clear and convincing evidence 
that she did not commit the acts charged 
or that her acts did not constitute a 
crime, considering extraordinary factors 
not caused by claimant which presented 
difficulties in presenting proof of her 
claim, including fact that she suffered 
from amnesia with regard to event and 
was unable to testify with respect to it. 
Reed v. State, 1987, 133 A.D.2d 107, 518 
N.Y.S.2d 645. 

Former prisoner's claim for unjust 
murder conviction and imprisonment al-
leged facts in sufficient detail and pro-
vided necessAry documentary evidence 
to state cause of action under unjust 
conviction statute; prisoner alleged that 
he served approximately 26 months of 
sentence, that Appellate Division re-
versed conviction and dismissed indict-
ment, and that he did not commit acts 
charged and did not cause or bring 
about conviction; and memorandum de-
cision of Appellate Division reversing 
conviction was incorporated into claim 
by reference. Grimaldi v. State, 1987, 
133 A.D.2d 97. 518 N.Y.S.2d 636. 

Claimant was not required at pleading 
stage to submit documentary evidence 
supporting h:s claim of innocence in or-
der to bring alaina under Unjust Convic-
tion and II-nprisonment Act of 1984. 
Mott v. State. 1988, 138 Misc.2d 916, 526 
N.Y.S.2d 331. 

Claimant :ould not recover under 
New York's Unjust Conviction and Im-
prisonment Act, even though he had 
been convicted and imprisoned for acts 
committed by his identical twin brother, 
where defendant had known that his 
brother was -._*ne culprit prior to his con-
viction and yet never told officials, ei-
ther before, during, or after his trial. 
Stevenson v. State, 1987, 137 Misc.2d 
313, 520 N.Y.S.2d 492. 

2. Conduct bringing about conviction 
Claimant's failure to testify at his 

criminal trial did not "bring about his 
conviction" so as to bar his claim under 

COURT OF CLAIMS ACT 
Art. 2 

the Unjust Conviction and Imprisonment 
Act. Lanza v. State, 1987, 130 A.D.2d 
872, 515 N.Y.S.2d 928. 

Defendant who was convicted, impris-
oned and subsequently acquitted on re-
trial, was not entitled to recover dam-
ages against State under Unjust Convic-
tion and Imprisonment Act [McKinney's 
Court of Claims Act § 8—bl, where defen-
dant's uncoerced confession, though sub-
sequently shown to be false and illegally 
obtained, contributed to his conviction. 
Ausderau v. State, 1985, 130 Misc.2d 848, 
498 N.Y.S.2d 253, affirmed 127 A.D.2d 
980, 512 N.Y.S.2d 790, appeal denied 69 
N.Y.2d 613, 511 N.E.2d 87. 

Improper sentencing 
Claimant, who was convicted of as-

sault and burglary and improperly sen-
tenced as second felony offender, could 
not recover under the Unjust Conviction 
and Imprisonment Act; claimant was 
improperly sentenced, not unjustly con-
victed, and the Act applied only to peo-
ple convicted and imprisoned for crimes 
which they never committed, not to peo-
ple improperly incarcerated. Abney v. 
State, 1987, 135 Misc.2d 409, 515 N.Y. 
S.2d 392. 

Injury to claimant 
Claimant who remained incarcerated 

on separate, unrelated conviction after 
another indictment was dismissed on 
double jeopardy grounds was not enti-
tled to redress under Unjust Conviction 
and Imprisonment Act; necessary ele-
ment of claim under Act is to establish 
injury as result of imprisonment, and 
mere damage to reputation does not suf-
fice. Fudger v..State, 1987, 131 A.D.2d 
136, 520 N.Y.S.2d 950, appeal denied 70 
N.Y.2d 616, 526 N.Y.S.2d 436, 521 
N.E.2d 443. 

Evidence in action under Unjust Con-
viction and Imprisonment Act supported 
award of $40,000 for lost wages and 
award of 5200,000 to compensate claim-
ant for emotional distress while impris-
oned and loss of reputation; claimant 
was known in community from being 
high school basketball star; claimant tes-
tified to mental anguish suffered from 
discomfort, fear, lack of privacy, loss of 
freedom while imprisoned, and separa- 
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Lion from children. Carter v. State, 
1988, 139 Misc.2d 423, 528 N.Y.S.2d 292. 

5. Likelihood of success . 
Claim to recover for unjust conviction 

and imprisonment did not satisfy statu-
tory pleading requirements because 
claimant failed to show that reversal of 
his conviction was based upon any of 
statutory grounds or factually demon-
strate likelihood of success at trial in 
proving his innocence. McFadden v. 
State, 1989, ___ A.D.2d __, 543 N.Y.S.2d 
462. 

Claimants failed to make sufficient al-
legations to meet their burden of proof 
in cause of action against State for un-
just conviction and imprisonment, 
where they asserted they were convicted 
solely on basis of perjured testimony, 
without which convictions could not 
have been maintained; inability of Peo-
ple to meet their burden in criminal trial 
was not equivalent of statutory require-
ment that claimants state facts in suffi-
cient detail to permit Court of Claims to 
find that they were likely to succeed at 
trial in proving that they did not commit 
acts charged in accusatory instrument. 
Piccarreto v. State, 1988, 144 A.D.2d 920, 
534 N.Y.S.2d 31. 

Claimant's conclusory allegations, that 
his confession was coerced and that he 
presented alibi defense at trial, were in-
sufficient to factually demonstrate likeli-
hood of success at trial in proving his 
innocence so as to warrant recovery 
against State under Unjust Conviction 
and Imprisonment Act; claimant was in 
effect simply restating trial evidence, 
and, although indictment was dismissed 
on double jeopardy grounds, claimant 
failed to carry burden of proving inno-
cence by clear and convincing evidence. 
Fudger v. State, 1987, 131 A.D.2d 136, 
520 N.Y.S.2d 950, appeal denied 70 
N.Y.2d 616, 526 N.Y.S.2d 436, 521 
N.E.2d 443. 

Claimant seeking compensation under 
Unjust Conviction and Imprisonment 
Act is not required, on motion to dis-
miss, to submit documentary evidence to 
demonstrate likelihood of success at tri-
al. Lanza v. State, 1987, 130 A.D.2d 872, 
515 N.Y.S.2d 928. 

Convict 
Claims 

§8-b 
Note 6 

unjust conviction and imprisonment 
failed to make prima facie showing that 
he was likely to succeed at trial, where 
claim merely recited tha: convict's acts 
or omissions charged in underlying ac-
cusatory instrument did not constitute a 
felony against State, reversal of convict's 
conviction and dismissal of accusatory 
instrument was based on legal insuffi-
ciency which did not mean that accusa-
tory instrument was defective, convict's 
acts and omissions charged in accusato-
ry instrument constituted felony, of for-
gery in second degree, azzi claim did not 
contain some factual assertion that con-
vict did not commit any of the acts 
charged in the accusatory instrument. 
Rivers v.- State, 1985, 13-0 Misc.2d 544, 
496 N.Y.S.2d 90S. 

6. Reversal of conviction 
Claim against State for unjust convic-

tion and imprisonment was not estab-
lished; claimant neither factually dem-
onstrated likelihood of surcess at trial in 
proving his innocence nor meritoriously 
showed that reversal or dismissal of in-
dictment was based upon any enumerat-
ed ground. Forest v. State, 1989, ___ 
A.D.2d __, 541 N.Y.S.2d 213. 

Narcotics defendant could not recover 
for unjust conviction, :hough charges 
were dropped after appelate reversal of 
convictions, where acaisatory instru-
ment was not dismissed under any of the 
limited and specific grounds enumerated 
in unjust conviction statute, and defen-
dant failed to establish, by clear and 
convincing proof, that he was unjustly 
convicted within meaning of statute. 
Heiss v. State, 1988, 143 A.D.2d 67, 531 
N.Y.S.2d 320. 

Claimant, whose conviction for sec-
ond-degree murder was reversed and 
dismissed by Court of Appeals on 
ground that his guilt could not be estab-
lished beyond a reasonable doubt by tes-
timony of sole witness, who was either 
from moral or mental defects irresponsi-
ble, and who stated in his claim that he 
had no role whatsoever in murder and 
was painting his mothers apartment at 
time crime was committed, stated claim 
for relief under unjust conviction stat-

under McKinney's Court of ute. Reed v. State, 1987, 133 A.D.2d 105, 
Act § 8—b regarding claims for 518 N.Y.S.2d 643. 
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Claimant was not entitled to recover 
under Unjust Conviction and Imprison- 
ment Act for alleged five-year incarcera-
tion at time of reversal, where convic-
tion was reversed and vacated on 
ground that photograph selection and 
lineup procedures were unduly sugges-
tive and case was subsequently dis-
missed in interest of justice as result of 
prosecution's lack of diligence; neither 
reversal nor dismissal satisfied grounds 
for relief specified in Act. Gordon v. 
State, 1988, 141 Misc.2d 242, 533 N.Y. 
S.2d 219. 

County court's dismissal of indictment 
for legal insufficiency, following rever-
sal of guilty judgment and failure to re-
submit for new criminal trial, satisfied 
jurisdictional requirement for bringing 
claim under Unjust Conviction and Im-
prisonment Act of 1984; original guilty 
judgment was reversed because, inter 
alia, of prejudice that deprived defen-
dant of fair trial and because judgment 
was procurred by prosecutorial misrep-
resentation. Mott v. State, 1988, 138 
Misc.2d 916, 526 N.Y.S.2d 331. 

Claimant failed to establish that he 
was unjustly convicted and imprisoned 
due to fact that his conviction for felony-
murder and robbery was subsequently 
overturned, where conviction was over-
turned solely on technical ground that 
prosecution witness testimony was in-
sufficiently corroborated, and claimant 
caused conviction by ziving false alibi to 

COURT OF CLAIMS ACT 
Art. 2 

police. Moses v. State, 1988, 137 
Misc.2d 1081, 523 N.Y.S.2d 761. 

Claimant could not recover under un-
just conviction statute, as federal court 
vacatur of claimant's 26—year-old convic-
tion for robbery, on ground that claim-
ant's confession was involuntary and 
constitutionally inadmissible, was by its 
terms not one of grounds specified by 
unjust conviction statute as prerequisite 
for recovery, even though facts support-
ing federal court's vacatur arguably 
could have justified a finding of duress 
by prosecutor, which was ground for 
recovery under statute. Lluveras v. 
State, 1987, 136 Misc.2d 171, 518 N.Y. 
S.2d 548. 

Cause of action was stated for com-
pensatory damages under Unjust Convic-
tion and Imprisonment Act [McKinney's 
Court of Claims Act § 8—b], where docu-
mentary evidence established that claim-
ant was indicted for murder and for 
possession of weapon, was found guilty 
of manslaughter first degree and posses-
sion of weapon, was sentenced to serve 
indeterminate terms of 15 years and 
four years, respectively, was confined in 
various county and state institutions pri-
or to trial and after sentencing until she 
was paroled, and that subsequently, trial 
court's judgment of conviction, which 
had been affirmed by the Appellate Di ii-
sion, was unanimously reversed by the 
Court of Appeals. Reed v. State, 1985, 
129 Misc.2d 517, 497 N.Y.S.2d 274, ap-
peal dismissed 518 N.Y.S.2d 645, 133 
A.D.2d 107. 

§ 9. Jurisdiction and powers of the court 
The court shall have jurisdiction: 1. To hear and determine all 

matters now pending in the said court of claims. 
2. To hear and determine a claim of any person, corporation or 

municipality against the state for the appropriation of any real or 
personal property or any interest therein, for the breach of con-
tract, express or implied, or for the torts of its officers or employees 
while acting as such officers or employees, providing the claimant 
complies with the limitations of this article. For the purposes of 
this act only, a real property tax lien shall be deemed to be an 
interest in real property. 

2-a. To hear and determine a claim of any person, corporation 
or municipality, against the state for the torts of members of the 
organized militia and the employees in the division of military and 
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JURISDICTION § 9 
Art. 2 
naval affairs of the executive department, providing that the claim 
is encompassed by the waiver of immunity and assumption of 
liability contained in section eight-a of this chapter, and providing, 
further, that the claimant complies with the limitations of this 
article. 

To hear and determine any claim in favor of the state against 
the claimant, or against his assignor at the time of the assignment. 

3-a. To hear and determine the claim for damages against the 
state for unjust conviction and imprisonment pursuant to section 
eight-b of this article. ' 

To render judgment in favor of the claimant or the state for 
such sum as should be paid by or to the state. 

To order two or more claims growing out of the same set of 
facts to be tried or heard together, with or without consolidation, 
whenever it can be done without prejudice to a substantial right. 

To order the interpleader of other parties known or u,-1,--'own 
whenever necessary for a complete determination of the claim or 
counterclaim. 

To provide for the perpetuation of testimony. 
To open defaults; to vacate, amend, correct, or modify any 

process, claim, order or judgment, in furtherance of justice for any 
error in form or substance; before entry of judgment, to reopen a 
trial and permit submission of further evidence; to grant a new 
trial upon any grounds for which a new trial may be granted in the 
supreme court. 

To establish rules for the government of the court and the 
regulation of practice therein and to prescribe the forms of proce-
dure before it, in furtherance of the provisions of this act and not 
inconsistent with law, and except as otherwise provided by this act 
or by rules of this court or the civil practice law and rules, the 
practice shall be the same as in the supreme court. 

9-a. To make a declaratory judgment as defined in section three 
thousand one of the civil practice law and rules with respect to any 
controversy involving the obligation of an insurer to indemnify or 
defend a defendant in any action pending in the court of claims, 
provided that the court shall have no jurisdiction to enter a judg-
ment against an insurer pursuant to this subdivision either: (i) for 
money damages; or, (ii) if the insurer would otherwise have a right 
to a jury trial of the controversy with respect to which the declara-
tory judgment is sought. 
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To provide for the regular or special sessions of the court, 
for such terms and at such places as it may determine and to 
prepare the calendar of cases therefor. 

The court and the judges shall have all of the powers neces-
sary to carry out properly the jurisdiction granted and the duties 
imposed by this act. 

To hear and determine special proceedings for the distribu-
tion of moneys deposited pursuant to subdivision (E) of section 
three hundred four of the eminent domain procedure law. 
(L.1939, c. 860; amended L.1942, c. 442; L.1946, c. 10; L.1953, c. 343, § 2; 
L.1962, c. 311, § 4; L.1962, c. 311, § 4; L.1977, c. 40, § 1; L.1980, c. 735, 
§ 2; L.1984, c. 1009, § 3; L.1989, c. 487, § 1.) 

Historical and Statutory Notes 
1989 Amendment. Subd. 9-a. 

L.1989, c. 487, § 1, added subd. 9-a. 
1984 Amendment. Subd. 3-a. 

L.1984, c. 1009, § 3, eff. Dec. 21, 1984, 
substituted "for unjust conviction and 
imprisonment pursuant to section 
eight-b of this article" for "of any person 
heretofore or hereafter convicted of any 
felony or misdemeanor against the state 
and sentenced to imprisonment, who, af-
ter haying served all or any part of his 
sentence, shall receive a pardon from 
the governor stating that such pardon is 
issued on the uound of innocence of the 
crime for which he was sentenced". 

1980 Amendment. Subd. 12. L.1980, 
c. 735, § 2, zff. Sept. 1, 1980, added 
subd. 12. 

Effective Date of Amendment by 
L.1989, c. 487; Applicability. Section 2  

of L.1989, c. 487, provided: "This act 
[amending this section] shall take effect 
immediately [July 16, 1989], and shall be 
applicable to all actions pending on or 
after such date." 

Derivation. Court of Claims Act of 

L.1923, c. 671, §§ 1, 2; L.1936, c. 775, 
§ 1. Said sections 2, 12 to 14, 21 and 22 
were from L.1897, c. 36, § 1; L.1904, c. 
16, § 1; L.1905, c. 370, § 1; L.1906, c. 
692, §§ 1 to 3, 5; L.1908, c. 519, § 1; 
L.1911, c. 856, §§ 1, 3; L.1912, c. 545, 
§ 1; L.1915, c. 1, § 1; c. 100, 
§ I; L.1917, c. 669, § I; I-1918, c. 180, 
§ 1; L.I919, c. 157, § 1; L.1919, c. 208, 
§ 1; L.1920, c. 404, § 1; L.1920, c. 482, 
§ 1. 

1920, §§ 2, 12 to 14, 21, 22, L.1920, c. 
922; amended L.1921, c. 474, § 1; 

Cross References 

Hearing and determination of appeals, see McKinney's Const. Art. 6, § 34. 
Jurisdiction of court, see McKinney's Const. Art. 6, § 9. 
Trial of actions and proceedings involving claims against state, see McKinney's 

Coast. Art. 6, § 18. 

New York Codes, Rules and Regulations 

Appropriation claims; special rules, see 22 NYCRR § 206.21, set out in McKin-
ney's New York Court Rules Pamphlet. 

Public construction contract claims; special rules, see 22 NYCRR § 206.23, set 
out in McKinney's New York Rules of Court Pamphlet. 

Small claims pursuant to article 6 of the EDPL; special rules, see 22 NYCRR 
§ 206.22, set out in McKinney's New York Rules of Court Pamphlet. 
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Law Review Commentaries 

Court of claims, development and role. 40 St. John's L.Rev. 1 (1965). 
Diversity jurisdiction in actions against municipal corporations, jurisdiction of 

special state tribunals. 48 Cornell L.Q. 192, 195 (1962). 
History, jurisdiction and practice of court of claims. James H. Glavin, Jr., 21 

N.Y.S.Bar Bull. 357 (1949). 
Jurisdiction of court of claims to hear suits against the New York Thruway 

Authority. 25 Fordham L.Rev. 759 (1936). 
Legislative power to confer upon court of claims jurisdiction to determine cases 

against state. 3 N.Y.Law Forum 95 (1937). 
Parties, impleading by state of third party defendant. 2 N.Y.Law Forum 237 

(1956). 

Library References 

American Digest System 
Jurisdiction and powers of court, see States 184.2 to 184.5. 

Encyclopedia 
Jurisdiction and powers of court, see C.J.S. States §§ 283, 286. 

WESTLAW Research 
States cases: 360k[add key numbed. 

United States Code Annotated 

United States as defendant, see section 1346 of Title 28, Judiciary and Judicial 
Procedure. 

Notes of Decisions 
GENERALLY 1-30 
SCOPE OF JURISDICTION 31-87 

For Detailed Alphabetical Note Index, see the Various Subdivisions. 

I. GENERALLY 
. Subdivision Index 

Confidentiality of proceedings 9 
Consolidation of actions 5 
Constitutionality 1 
Construction 2 
Construction with other laws 3 
Determination of claims 4 
Evidentiary rules 6 
Finality of judgment 11 
Foreign courts 7 
Implied powers 8 
Jury trials 10 

I. Constitutionality 
This section, conferring jurisdiction on 

Court of Claims to hear claims of con- 

tractors, subcontractors, and others, 
arising out of delays of state in construc-
tion of State Office Building, is not un-
constitutional on ground that it with-
draws from jurisdiction of Supreme 
Court authority to determine such con-
troversies, and confers it on Court of 
Claims, since act is only permissive and 
in no way prohibits litigation of claims 
in Supreme Court. Seglin Const. Co. v. 
State, 1937, 249 A.D. 476, 293 N.Y.S. 205, 
amended 250 A.D. 818, 295 N.Y.S. 753, 
affirmed 275 N.Y. 527, 11 N.E.2d 326. 

2. Construction 
A cardinal rule to be applied in con-

struing a statute is that it should be read 
according to the natural and obvious im-
port of the language used without resort- 
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1010] LAWS OF NEW YORK, 1984 3649 

dismiss the claim, either on its own motion or on the motion of the 

state. 
S. In order to obtain a judgment in his favor, claimant must prove by 

clear and convincing evidence that: 
(a) he has been convicted of one or more felonies or misdemeanors 

against the state and subsequently sentenced to a term of imprisonment, 
and has served all or any part of the sentence; and 
(6) (i) he has been pardoned upon the ground of innocence of the crime 

or crimes for which he was sentenced and which are the grounds for the 
complaint; or (ii) his judgment of conviction was reversed or vacated, 
and the accusatory instrument dismissed or, if a new trial was ordered, 
either he was found not guilty at the new trial or he was not retried 
and the accusatory instrument dismissed; provided that the judgement of 
conviction was reversed or vacated, and the accusatory instrument was 
dismissed, on any of the following grounds: (A) paragraph (a), (b), (c), 
(e) or (g) of subdivision one of section 440.10 of the criminal proce-
dure law; or (6) subdivision one (where based upon grounds set forth in 
item (A) hereof), two, three (where the count dismissed was the sole 
basis for the imprisonment complained of) er five of section 470.20 of 
the criminal procedure law; or (C) comparable provisions of the former 
code of criminal procedure or subsequent low; or (D) the statute, or ap-
plication thereof, on which the accusatory instrument was based violatad 
the constitution of the United States or the state of New York; and 
(c) he did not commit any of the acts charged in the accusatory in-

strument or his acts or omisrions charged in the accusatory instrument 
did not constitute a felony or misdemeanor against the state; and 
(d) he did not by his own conduct cause or bring about his conviction. 

If the court finds that the claimant is entitled to a judgment, it 
shall award damages in such sum of money as the court determines will 
fairly and reasonably compensate him. 

Any person claiming compensation under this section based on a par-
don that was granted before the effective date of this section or the 
dismissal of an accusatory instrument that occurred before the effective 
Vote of this section shall file his claim within two years after the ef-
fective date of this section. Any person claiming compensation under 
this section based on a pardon that was granted on or after the effec-
tive date of this section or the dismissal of on accusatory instrument 
that occurred on or after the effective date of this section shall file 
his claim within two years after the pardon or dismissal. 
§ 3. Subdivision three-a, of section nine of such act, as amended by 

chapter ten of the laws of nineteen hundred forty-six, is amended to 
read as follows: 

3-a. To hear and determine the claim for damages against the state 
[of any person heretofore or hereafter convicted of any felony or mis-
demeanor against the state and sentenced to imprisonment, who, after 
having served all or any part of his sentence, shall receive a pardon 
from the governor stating that such pardon is issued on the ground of 
innocence of the crime for which he was sentenced] for unjust conviction 
and imprisonment pursuant to section eight-b of this article. 
§ 4. This act shall take effect immediately. 

CHAPTER 1010 
“we 

AN ACT to amend the civil service law, in relation to the procedure for 
the adoption of rules 

Became a law December 21, 1984, with the approval of the Governor. 
Passed by a majority vote, three-fifths being present. 

The People of the State of New York, represented in Senate and Assem-

bly, do enact as follows: 

Section 1. Subdivision two of section twenty of the civil service 
law, as amended by chapter three hundred four of the laws of nineteen 
hundred seventy-six, is amended to read as follows: 

EXPLANATION—Natter in italics is new; matter in brackets E ] is old law 
to be omitted. 
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CHAPTER 1009 

AN ACT to amend the court of claims act, in relation to claims 
by persons unjustly convicted and imprisoned for crimes they did not 
commit 

Became a law December 21, 1984, with the approval of the Governor. 
Passed on message of necessity pursuant to Article III, section 14 of 
the Constitution by a majority vote, three-fifths being present. 

The People of the State of New York, represented in Senate and Assem-
bly, do enact as follows: 

Section 1. This act shall be known and may be cited as "the unjust 
conviction and imprisonment act of 1984". 
§ 2. The court of claims act is amended by adding a new section 

eight-b to read as follows: 
§ 8-6. Claims for unjust conviction and imprisonment. 1. The legisla-

ture finds and declares that innocent persons who have been wrongly con-
victed of crimes and subsequently imprisoned have been frustrated in 
seeking legal redress due to a variety of substantive and technical ob-
stacles in the law and that such persons should have an available avenue 
of redress over and above the existing tort .remedies to seek compensa-
tion for damages. The legislature intends by enactment of the provisions 
of this section that those innocent persons who can demonstrate by clear 
and convincing evidence that they were unjustly convicted and imprisoned 
be able to recover damages against the state. In light of the substan-
tial burden of proof that must be carried by such persons, it is the in-
tent of the legislature that the court, in exercising its discretion as 
permitted by law regarding the weight and admissibility of evidence sub-
mitted pursuant to this section, shall, in the interest of justice, give 
due consideration to difficulties of proof caused by the passage of 
time, the death or unavailability of witnesses, the destruction of evi-
dence or other factors not caused by such persons or those acting on 
their behalf. 

2. Any person convicted and subsequently imprisoned for one or more 
felonies or misdemeanors against the state which he did not commit may, 
under the conditions hereinafter provided, present a claim for damages 
against the state. 
3. In order to preseat the claim for unjust conviction and imprison-

ment, claimant must establish by documentary evidence that: 
he has been convicted of one or more felonies or misdemeanors 

against the state and subsequently sentenced to a term of imprisonment, 
and has served all or a::y part of the sentence; and 

(i) he has been pardoned upon the ground of innocence of the crime 
or crimes for which he wos sentenced and which are the grounds for the 
complaint; or (ii) his judgment of conviction was reversed or vacated, 
and the accusatory instrument dismissed or, if a new trial was ordered, 
either he was found not guilty at the new trial or he was'not retried 
and the accusatory instrument dismissed; provided that the judgement of 
conviction was reversed or vacated, and the accusatory instrument was 
dismissed, on any of the following grounds: (A) paragraph (a), (b), (c), 
(e) or (g) of subdivision one of section 440.10 of the criminal proce-
dure law; or (B) subdivision one (where based upon grounds set forth in 
item (A) hereof), two, three (where the count dismissed was the sole 
basis for the imprisonment complained of) or five of section 470.20 of 
the criminal procedure law; or (C) comparable provisions of the former 
code of criminal procedure or subsequent law; or (D) the statute, or ap-
plication thereof, on which the accusatory instrument was based violated 
the constitution of the United States or the state of New York; and 

his claim is not time-barred by the provisions of subdivision 
seven of this section. 
4. The claim shall state facts in sufficient detail to permit the 

court to find that claimant is likely to succeed at trial in proving 
that (a) he did not commit any of the acts charged in the accusatory in-
strument or his acts or omissions charged in the accusatory instrument 
did not constitute a felony or misdemeanor against the state, and (10 he \ 

did not by his own conduct cause or bring about his conviction. The 
flaim shall be verified by the claimant. If the court finds after read-
fng the claim that claimant is not likely to succeed at trial, it shall 

ek• 
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judicial function that has to be carried out 
after the information has been laid as part of 
the magistrate's duty not to issue a criminal 
process unless satisfied that there are 
sufficient grounds to warrant it. 

The court issued writs of certiorari in two 
cases which were identical to the original 
Gateshead Justices case but warned 
defendants that the decision should not be 
taken "to give any encouragement to others 

On Friday, June 20, the Scottish Court of 
Criminal Appeal quashed the conviction of 
Mr John Preece who had served eight years of 
a life sentence for the murder of Mrs Helen 
Will of which he had been convicted by a 
majority verdict of the High Court in 
Edinburgh in 1973. At his trial in 1973 a Home 
Office forensic scientist Dr Alan Clift, 
gave evidence for the prosecution that the 
donor of the semen in the stains examined on 
items of clothing of the dead woman was of 
blood group A secretor, the same blood group 
secretor status as Preece and that when taken 
together with evidence of two hairs produced 
a coincidence that occurred only in one in 600 
of the male population. What Dr Clift failed 
to tell the court in 1973 was that the dead 
woman Mrs Will was also a blood group A 
secretor. This omission was of such im-
portance that as Lord Emslie said, "no 
reasonable jury would have convicted once it 
had become clear on a consideration of the 
serological chapter of his evidence that Dr 
Clift was discredited not only as a scientist but 
as a witness". Lord Emslie went on to say that 
Dr Clift had conspicuously failed to show the 
essential qualities demanded of an expert 
witness and for these reasons the appeal 
would be allowed and the conviction 
quashed. 

The case is more disturbing for the length of 
time it took after doubts had been raised 
about Dr Clift's forensic credibility, which led 
to his suspension in 1977, before Mr Preece's 
case was reopened. The Scottish Office claim 
not to have been informed of Dr Clift's 
suspension in 1977. He was suspended after 
the Director of Public Prosecutions withdrew 
evidence provided by Dr Clift in an assault 
case as "he could not put forward testimony 
from Dr Chit as being reliable evidence of the 
quality required in a criminal trial". 
Following Dr Clift's suspension Mr Preece's 
solicitors approached the then Secretary of 
State for Scotland Mr Bruce Millan asking 
that Mr Preece's case be reviewed and 
pointing out that in June of that year the 
Court of Appeal had allowed the appeals of 
three men who had served three years of six-
year sentences for robbery. Fresh scientific 
evidence challenging Dr Clift's evidence  

to think at a late stage they can climb on this 
particular bandwagon". 'Attention was 
drawn to the requirement of RSC Ord 53, r 4 
that applications for judicial review must be 
brought without delay and that certiorari is a 
discretionary remedy — "It LS unlikely that 
this court would look favourably on any 
further applications based upon a practice 
[the delegation of the issue of summons to 
court staff] that we presume has now been 

about a vital shoeprint had led to their appeals 
and their subsequently being set free. The 
Scottish Office concluded, however, that there 
were insufficient grounds to re-open Mr 
Preece's case. Following further allegations 
by fellow Home Office forensic scientists an 
inquiry was opened into six other cases where 
Dr Clift had given expert evidence. In 
February 1980, Dr Margaret Pereira, a Home 
Office forensic scientist produced an interim 
report on Preece's case which she submitted 
to Dr Alan Currie head of the Home Office 
forensic science service who found the 
"gross error" in Dr Clift's evidence. Despite 
this and having considered the Pereira report, 
the Home Office said that it found no 
evidence of an excess of zeal by Dr Clift. 
Finally some four years after Dr Clift's 
suspension, the Secretary of State for 
Scotland called for Mr Preece's case to be 
reopened. 

Why did it take four years from doubts 
being raised about Dr Clift's credibility as a 
forensic scientist before Mr Preece's case was 
ordered reopened? Why were the Scottish 
Office not informed of Dr Clift's suspension 
by the Home Office? These are questions to 
which M r Jack Ashley, Labour MP for Stoke-
on-Trent, South, where Mr Preece is a 
constituent, is rightly demanding answers 
from the Home Secretary. Mr Ashley has also 
asked the Home Secretary to reopen all the 
cases in which evidence from Dr Clift had 
been crucial. Although Mr Whitelaw is unlikely 
to agree to that on the grounds of practicability, 
it is to be hoped that he will consider investigating 
those cases in which Dr Clift was involved where 
the convicted prisoner is still serving a sentence, 
and that where any element of doubt arises on 
the evidence, that he will immediately order 
those cases reopened. Mr Jeffrey Rooker, 
Labour MP for Birmingham Perry Barr, is 
concerned that during 1979 the Home Office 
was giving assurances that despite Dr Cliffs 
suspension there was no cause for concern that 
anybody had been wrongfully convicted. Indeed 
in January 1980, when Mr Rooker asked the 
Home Secretary for information about the 
inquiries into the six cases involving Dr Gift then 
being investigated he was happy to accept his 
assurances that the inquiries were still continuing  

corrected"., . 
Justices'clerks have had; to adaptiet  

procedures, to take account of Gates'llead 
Justices in so organising the workload to  
ensure that they or a magistrate consider,sk3  
information. They will surely find nowle:  
four months of uncertainty, that* 
parameters of their function are7i1);111, 
defined and, importantly, workable. 411  

but they involved nothing of any great  
substance. These assurances have now pro;,,ei 
inaccurate. If public confidence in the criminal 
justice system is to be maintained it is vital (halal  
instances like this it is seen that full and corm:tick-
investigations take place. Mr Whitelays' 
must now agree to widen the scope of,tbg 
inquiries in order to put right any furtha 
wrong that the evidence of Dr Chit may have 
caused in other cases. It may prove to betti 
case that there are no further instances o( 
wrongful conviction due to inaccurialt 
evidence given by Dr Clift. If that is the a 
all well and good, but ifMrWhitelawdoesi  
grant a fuller investigation into the whole 
affair, confidence in the expert witness willbe 
badly shaken, the task of the courts -vnll 
become harder and he will be doing the Honie 
Office forensic scientists a great disservice)! 

Mr Preece's solicitors are now seeking 
"substantial damages" for his wrongful 
imprisonment. Although nothing can 
compensate for being wrongfully imprison 
for eight years, the damages may go some Way 
to helping him reestablish himself in society. 
Mr Preece should then be encouraged by** 
record damage's offered to the threc 
wrongfully convicted accused in the Conf.* 
case, two days before his release. Cob 
Lattimore, Ronald Leighton and AhmetSali 
were fully exonerated last year by the 
Attorney-General, Sir Michael Havers QC 
although their convictions were quashed by 
the Court of Appeal in 1975. Lattimore who 
was convicted of manslaughter has be 
offered £25,000 compensation, Leightos 
£18,000 and Salih £22,000. The figures gt 
worked out on the basis of £15,000 
hardship suffered, plus varying amounts for 
loss of earnings and expenses incurred's' 
fighting the case. Until the £25,000 offered'',  
Lattimore the highest ever payment for 
wrongful conviction in England was 
accepted by Mr Albert Taylor after spend 
five years in prison having been wrongf0ll1 
convicted of murder. Justice has set up 
committee to look into compensation fur 
wrongful imprisonment and hopes to publl 
its report by the end of the year. A set ° 
guidelines to cover damages for wrongful  
imprisonment is long overdue. 
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Compensation for Wrongful Imprisonment 
Peter Ashman 

Imprisonment is the heaviest penalty 
exacted from wrongdoers by our 

society today. Apart from the loss of lib-
erty and the harshness and indignities of 
prison life, it often involves loss of liveli-
hood and home, break-up of family and 
loss of children, and loss of reputation. 
Because of this, the criminal justice 
system requires the highest standard of 
proof before someone can be convicted 
and imprisoned. 

All legal systems, though, are fallible, 
as the experience of JUSTICE has shown 
over the past 28 years, in bringing to light 
human errors which have led to wrongful 
convictions. If those failings are caused 
by unlawful arrest or malicious prosecu-
tion, there is a remedy (albeit costly, 
time-consuming and uncertain) in a civil 
lawsuit. But most frequently they are 
caused by human weakness of all kinds, 
and for these the law provides no remedy. 
The Home Secretary, however, has a 
policy of making an ex-gratia payment of 
:ompensation where he considers that 
iomeone has been wrongly imprisoned in 
'exceptional circumstances", or where 
here has been serious default on the part 
)f the police or some other public 
iuthority. 

For many years, JUSTICE has con-
idered that this situation was inadequate 
ind that such compensation should be a 
egal entitlement enforcible (if necessary) 
hrough an independent legal tribunal. 
:he Home Secretary's discretionary 
lower was not a satisfactory remedy 
lecause he was, in effect, a judge in his 
wn cause; he gave little guidance as to 
that he considered to be exceptional cir-
umstances or default; he took advice on 
uantum but was not bound by this, and 
e did not give any reasons for refusing 
'impensation, except that he regarded it 
S "inappropriate".' 
In the recent past, similar views have 

een expressed by the Prison Reform 
rust, the National Association of Proba-
on Officers and the Labour Party Civil 
iberties group. These criticisms led to 
le Home Secretary setting up a review of 
le present scheme. 
One of JUSTICE's criticisms was that 
e present scheme failed to meet the 
K's international obligations. Article 
1(6) of the UN International Covenant 

Civil and Political Rights (ICCPR) (by 
we have been bound since 1976) 

ads as follows: 

The UK's compliance with this, and 
the other provisions of the ICCPR, was 
examined by the UN Human Rights 
Committee in New York in April 1985. It 
doubted whether the present ex-gratia 
scheme complied with Article 14(6) and 
the UK delegate responded that the 
Government was reviewing the position. 

On November 29,1985, the Home Sec-
retary made a statement to the Com-
mons, in the form of a written reply to a 
question by Tim Smith MP, setting out 
the results of this review. The principal 
features were these: 

1. He did not intend to change the basis 
of the scheme from an ex-gratia to a statu-
tory one. 

2. He would in normal circumstances 
continue to pay compensation to some-
one who applied for it, who had been 
wrongly imprisoned, and 

(i) who had been pardoned by the 
Queen; or 

(ii) whose conviction had been 
quashed by the Court of Appeal or 
the House of Lords 

after a reference back to those 
courts under s 17 of the Crimi-
nal Appeal Act 1968, or 
after the time normally allowed 
for an appeal by those courts 
had elapsed; or 

(iii) where the Home Secretary was sat-
isfied that the imprisonment 
resulted from a serious default on 
the part of a member of a police 
force or of some other public 
authority. 

3. In future he would pay compen-
sation to any person 

where this was required by the 
UK's international obligations; or 
where he considered that there 
were exceptional circumstances, 
eg facts emerging at the trial or at 
an appeal brought within time that 

He would not pay compensation 
simply because the prosecution was 
unable to sustain the burden of proof at 
the trial. 

In future, he would regard himself as 
bound by the decision of the independent 
assessor as to the quantum of compen-
sation. Michael Ogden QC has been 
appointed as the assessor for England. 
Wales and Northern Ireland. 

In a letter to JUSTICE, the Home 
Office Minister of State set out the rea-
sons for these conclusions which are 
worth considering in a little detail. 

The Ex-Gratia Scheme 
The Home Secretary considered that 

the ex-gratia scheme met the require- 
ments of the UK's international obliga- 
tions "in both spirit and purpose". 
Moreover, he was accountable to Parlia-
ment for the way it operated. A statutory 
scheme would impose an additional bur-
den on the courts and remove this 
element of accountability. He did not 
consider that the decisions of an indepen-
dent tribunal would improve upon his 
own decisions, nor would they meet with 
uncritical acceptance in view of the wide 
variety of cases and circumstances. More 
importantly, in his view, the present 
scheme retained an essential element of 
flexibility which enabled exceptional and 
complex cases to receive due consider-
ation. Finally, the assessor was indepen-
dent of him, and his undertaking to 
accept as final the assessor's advice as to 
quantum emphasised that independence. 

and when subsequently his conviction 
has been reversed, or he has been par-
doned, on the ground that a new or 
newly discovered fact shows con-
clusively that there has been a miscar-
riage of justice, the person who has 
suffered punishment as a result of such 
conviction shall be compensated 
according to law, unless it is proved 
that the non-disclosure of the unknown 
fact in time is wholly or partly attri-
butable to him". (Our italics) 

The Criteria for 
Compensation 

The Home Secretary rejected the sug-
gestion that the court of trial, or of 
appeal, should be able to issue a certifi-
cate for compensation on the grounds 
that this would create two classes of 
degree of innocence. However, he 
accepted that where there had been 
default, he would consider the question 
of compensation. 

Is the Revised Scheme now 
Satisfactory? 

The new scheme has failed to meet 
most of the criticisms levelled at the old 
one. It has no legal force and can be 



amended at any time by a future Home 
Secretary. Parliament has no power to 
approve or amend it, and, as in the pres-
ent revision, may not even be given the 
opportunity to debate it. The Home Sec-
retary, responsible for the conduct of the 
police and the running of magistrates' 
courts, is expected to judge whether they 
have been negligent or otherwise at fault, 
with no independent element in the 
investigation. He has not indicated that 
he will in future give reasons for either 
granting or refusing compensation. No 
case studies are to be published to give 
guidance to applicants or their advisers, 
nor are any more detailed guidelines to be 
issued. No information is given to people 
whose convictions have been quashed 
about how to apply for compensation, or 
whether they are likely to qualify for it. 
The scheme itself remains little 
publicised; how many legal practitioners 
read the written replies in Hansard, the 
only place where it has so far been set out 
in any detail? 

The Home Secretary's reasons for 
rejecting an independent tribunal, or the 
involvement of the courts generally, are 
without merit. Surely every case that 
comes before the courts is given "full and 
separate consideration". Many are 
exceedingly complex, and even contro-
versial, but it cannot seriously be sug-
gested that, because of this, the courts 
have difficulty in determining whether or 
not there has been fault by any party, or 
to what degree, or that they cannot deter-
mine the quantum of damage which the 
injured party should receive. As for 

accountability, the courts are account-
able to the law, and the requirement on 
them to give reasons for their decisions, 
which are subject to scrutiny on appeal, 
would suggest that they are more 
accountable even than the Minister, who. 
suffers no such disabilities, and has, quite 
literally, the whip hand over his Parlia-
mentary majority. 

The objection that the courts might be 
required to assess degrees of innocence 
applies with equal, if not more, force to 
the Home Secretary, who does not have 
the opportunity to hear the witnesses and 
to see the evidence scrutinised. In any 
event, the courts are already called upon 
to express a view on this question of 
moral blame. Once the jury has deter-
mined the issue of guilt or innocence, the 
court may award costs on the basis of the 
conduct of the parties—a power which 
has been greatly extended by the Admin-
istration of Justice Act 1985. 

Finally, the revised scheme clearly fails 
to meet the UK's international obliga-
tions. Article 14(6) of the ICCPR 
requires that compensation payable in 
the circumstances set out in it must he 
"according to law". That phrase also 
occurs in the European Convention on 
Human Rights and has been considered 
on several occasions by the European 
Court of Human Rights. Most recently, 
in the case of Malone v the United King-
donz (judgment of August 2, 1984), the 
Court re-iterated that this phrase required 
that the law must be adequately access-
ible so that the citizen is able to be aware 
of it. Moreover, something cannot be 

regarded as "law" unless it is formulated 
with sufficient precision to enable the citi-
zen to regulate his conduct. If the law 
confers a discretion, it must indicate the 
scope of that discretion, and it must not 
be so wide as to permit arbitrary use. 
Lack of certainty in the provisions of the 
law will create doubts as to whether 
something is in "accordance with the 
law". 

The present scheme has been through 
none of those procedures, statutory or 
customary, by which deeds or words 
become recognised in our society as law. 
It is not subject to review by the courts. 
nor by Parliament. and it can be changed 
at any time without anyone's leave. h 
contains none of those procedural safe-
guards of natural justice by which \‘e 
measure the fairness and justice of the 
legal process. Indeed, the Home Office 
Minister of State has now conceded to 
JUSTICE that he is "not contending that 
political accountability of a Minister of 
the Crown to Parliament is to be regarded 
as conferring rights in law". 

In his report on the Preece case) Sir 
Cecil Clothier QC. the former Ombuds- 
man, said that a miscarriage of justice 11% 
which a man or woman loses his or her 
liberty is one of the gravest matters which 
can occupy the attention of a civilised 
society. On the basis of the remedy now 
being offered for it, that sentiment does 
not appear to be shared by the I lome 
Office. 

2 11C 191, 4th Report, Session 1983-4, pant 35. 
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It will not be easy on a legal examination to 
circumvent these statutory references to the petty 
sessions area. 

One possibility for solving the problem would be 
for magistrates to rely on their county commission 
jurisdiction and to pretend to act for whatever petty 
session is seized of the matter. While this may otter a 
technical legal solution, it is difficult to regard the 
operation of such a form of pretence as a satisfactory 
answer. 

There are major issues involved and it will be 
interesting to study the anzuments adduced in the 
DIV15IOflilr Court when they have been finally 
marshalled. It will also he interesting to see the 
conclusion because a large number of arrangements 
of convenience will depend on the outcome. 

[Since this article was written, I?. v. Avon Afagistrates' Coon, ex 
pane Bath Law Society has been heard in the Divisional Court, on 
July 15, last, and will be reported in J.P. Repons]. 

jone by, to or before any magistrates' court 
the same petty sessions area as that court". , 

be seen that by these provisions magistrates 
expressly in any way restricted in their 

6.-2:on to the petty sessions area. The provisions 
elv provide explicitly that mVstrates may 

or remand or otherwise continue 
et-::ngs before a different court within the same 

.:.ssions area. It may, however, be argued from 
t!-..it the express inclusion of this wider 
ic:on limits them by implication in other 

ecs to the petty sessions area rather than the 
tV 

14.5:oti 
,dready noted, certain of the statutory 

sions refer specifically to the petty sessional 
on. There are other examples, such as the 
ne  over jurisdiction. Binding over hearings may 
°tuned but cannot be the subject of a remand. 

COMPENSATION: A LAME DUCK? 
A.M. WESSON* 

Criminal Justice Act 1982 placed a new 
asis upon the award of compensation in the 
trates' court. Is this new initiative being 
ated into action by the courts'? It would appear 

ppily that it is not the case. I would venture to 
-St that most victims are not primarily 
rned with the sentence imposed by the court. 
ver, compensation which is awarded to a victim 
one direct way that he or she can be in some 

ertain that the court has considered his or her 
on. 
eminder of the law with regard to the award of 
ensation. Under s.35 of the Powers of Criminal 
S Act 1973 a court may, instead of or in 
on to dealing with the offender in any other 
make a compensation order requiring the 
dant to pay compensation for any personal 
, loss or damage resulting from the offence or 
her offence taken into consideration. It will be 
hat compensation may, therefore, be imposed 
order ancillary to a sentence or as a sentence in 

right. Also I would draw to your attention 
A) of the Powers of Criminal Courts Act which 
that where the court considers (a) that it 
he appropriate both to impose a fine and to 
a compensation order, but (b) that the 
er has insufficient means to pay an 
priate fine and appropriate compensation, the 

shall give preference to compensation 
Ugh it may impose a fine as well). 
compensation order may be made on 

ation or on the court's own initiative. The 

sson is Clerk to Luton Justices 

amount shall be of such a sum as the court considers 
appropriate having regard to any evidence and to 
any representations that are made by or on behalf of 
the accused or the prosecutor. 

By s.35(4) of the Powers of Criminal Courts Act, 
in determining whether to make a compensation 
order against any person and in determining the 
amount to be paid by any person under such an 
order, the court shall have regard to his means so far 
as they appear or are known to the court. This is an 
important factor since the High Court has indicated 
that in general the sum should be one which can he 
reasonably expected to be paid within one year, 
although a longer order may be appropriate in 
exceptional circumstances. This has particular 
application to unemployed defendants, although .£5 a 
week may be deducted from future payments of 
social security where fraudulent claims have been 
made. 

It is inappropriate to make a substantial 
compensation order, together with a significant 
sentence of immediate imprisonment, because of the 
temptation to resort to crime to pay it. If, however, 
there is substantial capital, an order may be 
appropriate. 

Where there are a number of claimants for 
compensation and the offender has insufficient 
means to satisfy them all, as a general rule the 
compensation should be apportioned pro rata. This 
principle may be departed from where there are 
strong grounds, for example, where it would lead to 
one or more small claimants being compensated to a 
wholly inadequate degree. Similarly, all co-
defendants ought to be ordered to pay pro rata 
unless one of them is more responsible than the 
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A GRAZE 

A BRUISE 

A CUT 

A SPRAIN 

FRACTURES 

HEAD INJURIES 

SCAR NINO 

LOSS OF A TOOTH! 
TEETH 

Asworirreon rt Pam 

Considerable pain for a less days. a little alter a week 

More variable Generally speaking the closer to a hone 
the more painful Likely to be painful for a couple 

of weeks. 

Depends on size and whether stitched Pain like]) to 
have gone in two weeks 

Likely to he painful for three or more weeks 

Arms around four weeks Legs or ribs around six weeks 

Head.whes unpredictable. average of a month More 
serious if KO'd 

Irop0000 lociorvlrr po,ilion awl likrillomul ol 
pcooancncy. espectally in 1.ur, nut it young 

Depends on position and age of victim 

Sugvited Sum 

L1Y 

E50 Iva 

1154, (vs 

L250 . L730 

L201). Mrs..% 

1250.  LlOoo f. 

£75 -L21111 

To the above figures, it is suggested that the 
following amounts should be added: 
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Orders in Cases of Violence"). A table with slight), 
amended figures is suggested for consideration 

i Magistrates' Association figures are n brackets). 
others or where the ability to pay is markedly 
different. Normally there are few difficulties in assessing 
compensation for damage or other sums which are 
relatively easy to quantify and are usually the subject 
of a specific application. However, in relation to 
personal injuries, the difficulty the court faces is that 
there is relatively little information upon which to 
base the decision. Indeed, in many cases the only fact 
that is presented to the court is that an injury has 
been caused. The danger is that, with such a lack of 
information, the court will overlook the question of 
compensation in its consideration of the case. This is 
most unfortunate and can lead victims to feel that 
their interests are not recognized by the courts. 

The Magistrates' Association, in a paper approved 
by Council in March 1984 (June edition of The 

Magistrate, 1984) suggested some guidelines in such 
cases and stated that three separate factors should 
be considered:- 

pain, suffering and inconvenience, terror and 
distress; 
incidental loss or expenses and 
the means of the accused. 

They then issued in table form specific guidelines 
to be applied in such cases which it was stated should 
be increased in the case of the elderly and the infirm 
or where the part of the body involved is particularly 
sensitive, and decreased in the case of trivial injury 
or where there has been evidence of provocation. 

This table has been criticized in the edition of The 

Magistrate, 1985, as being set too low (see Michael 
Ogden, Q.C., January edition - "Compensation  

loss of earnings;  
expenses incurred in engaging a deputy eg 
someone to care for house and/or children, 
cost of dental or exceptional medical 
treatment; 
additional expenses incurred in travelling to 
hospital; 
breakage of spectacles, damage to clothck 
watches, jewellery, etc. 

Compensation has been given a new significance 
by recent legislation. Indeed, and in a future 
Criminal Justice Bill, it is proposed that magistrates 
will be required to give reasons if compensation is 
not awarded in appropriate cases. This may have the 
effect of focussing minds upon this important power. 
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PERTH W.A. 6000 24 August, 1972 
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REPORT ON 

PAYMENT OF COSTS IN CRIMINAL CASES 

To the Hon. T. D. Evans, M.L.A., 

ATTORNEY GENERAL 

TERMS OF REFERENCE 

1. 
"To consider whether any alteration is desirable in the 

law relating to payment of costs to persons acquitted in 

prosecutions for criminal offences". 

GOVERNMENT POLICY 

2. 
Before the Committee had settled a working paper, the 

Premier announced at a press conference on 14 April 1971 that 

the Government intended to introduce legislation making the 

Crown liable to pay costs when it failed in a prosecution. 

3. 
Following this announcement the Committee submitted a 

draft working paper to the then Attorney General, Mr. R. E. 

Bertram, for his instructions. 
The Committee felt that the 

Government might not wish it to take the matter further in 

view of the Premier's announcement. 
On 2 March 1972 the 

Under Secretary for Law informed the Committee that you 

wished the working paper to be issued in the ordinary way 

and accordingly this was done on 21 March. 
A copy of the 

working paper as issued is attached. 

4. 
You have since indicated that the Government intends to 

confine the scheme initially to summary trials and within 

that area costs would be awarded to acquitted persons except 

in special circumstances. 
The Committee has assumed that 

you mean this rule to apply to all offences (simple offences 

and indictable offences triable summarily) dealt with in 

Courts of Petty Sessions and Children's Courts. 
You asked 

the Committee to set out in its report how it thought that 

this policy could best be implemented. You also invited the 
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Committee to give its views on the possible application of the 

scheme to trials in the Supreme Court and District Court. 

Although possibly not now of major significance in view 

of the Government's intention as expressed by you, it may never-

theless provide a useful background to outline the features of 

the working paper and to summarise the comments received, before 

going on in paragraphs 15 to 30 below to give the Committee's 

views on how to implement the Government's policy. 

WORKING PAPER AND COMMENTS THEREON  

The present law and practice in Western Australia is 

summarised in paragraphs 3 to 11 of the working paper. Put 

briefly, the law is that, subject to provisions such as s.72 

of the Traffic Act (which in effect gives an immunity to 

certain officials against payment of costs), in summary trials 

the court has a discretion to award costs to acquitted persons. 

In practice it does not award costs in cases where a police 

officer is the complainant. On appeals from summary trials 

the appellate court has a discretion to award costs, except 

against a police officer. In trials on indictment the law 

is that the Crown neither receives nor pays costs. 

Thus in fact the cases where acquitted persons are reim-

bursed the legal costs of their defence are very few, and are 

largely confined to unsuccessful prosecutions by officers of 

statutory bodies who are not protected by statutory immunity 

and to the rare case of a private prosecution. An accused 

person may in some circumstances qualify for payment out of 

the Suitors' Fund. 

7, In the working paper (paragraph 39) the Committee set 

out its tentative views as follows - 

"At this stage the Committee is of the view that 

ideally an accused should be awarded his costs on 

every charge on which there is no conviction but 

that this right of the accused should be subject to 

the discretion of the court limited along the lines 

laid down for the awarding of costs in civil cases . 

8. Because the Premier's announcement could be construed as 

including a proposal for the payment of costs by convicted 
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persons, the Committee briefly discussed this question in para-

graphs 46 to 48 of the working paper. 

9. Comments on the working paper were received from - 

The Hon. Mr. Justice Wallace 
The Hon. Mr. Justice Zelling (Chairman of the South 

Australian Law Reform Committee) 

The Solicitor General 

The State Crown Solicitor 
Mr. E. G. F. Stewart, Q.C., a member of the Scottish Law 

Commission (his letter did not express any attitude to 

the proposals and related only to the law in Scotland) 

Mr. R. Iddison, S.M. 
Mr. B. G. Tennant (State President of the Miscellaneous 

Workers Union) 

The Law Society 

The Police. 

10. No commentator disagreed with the broad view that costs 

should be awarded to acquitted persons in a wider range of 

circumstances than at present. 
The Law Society, Mr. Justice 

Wallace, Mr. Justice Zelling and Mr. Tennant agreed with the 

proposals expressed in paragraph 39 of the working paper. 

On the other hand the Solicitor General and the Crown Solicitor 

urged that greater limitations be placed on the awarding of 

costs than those proposed in that paragraph. 

11. 
The Solicitor General's views can be summarised as follows - 

(a) In the case of trials on indictment the court should 

be given an unfettered discretion to award costs to 

those acquitted, but for offences tried summarily, 

particularly traffic and regulatory offences, costs 

should "follow the event" in cases in which the 

accused was summoned to appear, but should only be 

awarded when the court considered it just and reason- 

able to do so in cases following arrest. In the case 

of appeals from courts of petty sessions as ,a general 

rule costs should follow the event. 



"I may say that even if I had taken a different 

view of the legal position I would have concluded 

that this was not a proper case to award costs. 

The question was not one of the availability of finance 

but of principle. The question whether the accused 

was guilty of an offence and the question whether he 

should be reimbursed his costs were quite separate. 

He said - 

"The importance of a criminal prosecution not 

resulting in a conviction is that the accused 

person is not liable to suffer any prescribed 

disability or penalty in respect of the charge. 

It is quite irrelevant whether he is in fact 

innocent or merely fortunate not to have been 

found guilty. The significance of an acquittal 

or a conviction is confined to the consequences. 

When one comes to consider the question of costs, 

it is really a question of compensation that is 

to be determined. This necessarily requires a 

consideration of the merits of the particular 

case. I cannot see that it is irrelevant in 

considering this question to recognise that many 

verdicts of acquittal in trials on indictment are 

sympathy verdicts, or verdicts which depend on a 

reasonable doubt albeit attended with grave sus-

picion, or verdicts which are plainly perverse. 

It must be remembered that having regard to the 

committal procedure, no one is required to stand 

trial on indictment unless there is evidence on 

oath which if believed would justify a conclusion 

of guilt beyond reasonable doubt. Another aspect 

of the matter is that referred to briefly in para-

graph 1 hereover, namely, the truth that very few 

accused persons have anyone but themselves to 

blame for the charges made against them". 

He quoted the view of Virtue J. in Q. v. Juokecr2 [1962] 

W.A.R. 130 at 133, which he said represented the 

correct approach to the exercise of a judicial dis-

cretion as to costs in favour of an acquitted person 

in so far as trials on indictment were concerned - 
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The view which I expressed to the jury and to 

which I still adhere is that the case against 

the accused was a weak one. Nevertheless there 

is no doubt that it was a prima facie case and 

there would have been no justification for taking 

it away from the jury. There was no absence of 

reasonable cause for this prosecution. There was 

no suggestion of want of good faith or oppression 

or any wrongful motive in launching it and, under 

the circumstances, I would accordingly have had 

no hesitation in rejecting this application on 

its merits if I had not concluded that it was in 

any event insupportable in law". 

He also approved of the English Practice Direction 

(see paragraph 17 of the working paper) but would 

prefer that the criteria were laid down in a statute, 

as in New Zealand (see paragraph 21 of the working 

paper). 

He did not give any reason for his view that in 

summary trials of summons cases, and in appeals 

from courts of petty sessions, costs should "follow 

the event". However he said that the award of 

costs on successful appeals from courts of petty 

sessions would "go a long way to meeting the public 

concern that gave rise to the initial reference of 

the matter to the Committee". 

12. The State Crown Solicitor's views are as follows - 

(a) He noted that the estimated costs would be substan-

tial and would compete with other demands on public 

money such as housing and hospitals, and was con-

cerned that this extra burden would by and large be 

caused by the wrongful or improper, whether or not 

criminal, conduct of the accused which attracted 

police attention in the first place. Generally 

speaking accused persons are the authors of their 

own misfortune. He gave the example of a yerson 

acquitted of the offence of causing death by failing 

to use reasonable care in the use of a motor vehicle. 

In his view there is "always some highly negligent 

driving on the part of the accused which warrants 

his being indicted" and it is "impossible to predict 
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whether any particular jury will be satisfied that 

the negligence amounted to criminal negligence". 

He cannot agree with the suggestion that costs in 

criminal proceedings should be awarded "as in the 

trial of a civil action". Acquittal is not a 

matter of the accused establishing his innocence 

but is a result of the prosecution failing to 

satisfy the court of the accused's guilt beyond 

reasonable do ht. 

However, he considers that "where an entirely inno-

cent man has been the victim of unfortunate circum-

stances resulting in his being wrongly charged with 

an offence, or where the Police have acted negligently 

or injudicially in the initiation of charges against 

an innocent- person ... the community owes it to the 

acquitted person to bear the burden of his legal 

costs". To accomplish this the courts should be 

empowered to award payment of costs to an acquitted 

person out of funds appropriated for that purpose. 

13. One commentator appeared to. have mistaken the Committee's 

intention. He assumed that it involved the awarding of costs 

against police officers and traffic inspectors- personally. 

However the Committee - suggested that- such a step was undesirable. 

Paragraph 30 of the working paper states - 

"On principle- it may- be. argued that costs should not 

be awarded- personally against officers of the Crown or 

the police and.  other- statutory authorities acting 

pursuant- to a duty.  to lay- complaints and-  prosecute • • 

If costs are to. be- paid- to accused persons in such 

cases. they. should- be- awarded to be- paid out of State 

funds- or the funds of the authority concerned". 

The Committee emphasises that its view is that if costs 

are to be-awarded- they- should not be- awarded against p-  ice 

officers or other officials acting in the- course of their 

duty. 
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IMPLEMENTING THE GOVERNMENT'S DECISION  

In the following paragraphs the Committee discusses 

suggestions to implement the Government's decision as ex- 

pressed in paragraph 4 above. 

Criteria  

In the Committee's view the accused should be entitled 

to his costs if he is acquitted, and the court should be 

required to order costs in his favour. However the court 

should be empowered to deny an accused all or part of his 

costs in the following circumstances - 

If the charge was dismissed under s.669 of the 

Criminal Code dealing with first offenders. 

Section 669 operates if the accused pleads 
guilty or the court thinks the offence is proven 
and it would seem no injustice to deny the 
accused his costs in such a case. 

If an accused has done or omitted to do something 

(other than an act or omission the subject of the 

charge) which was unreasonable in the circumstances 

and which contributed to the institution or contin- 

uation of the proceedings. 

This qualification is broadly similar to that 
contained in s.3(1) (b) of the Costs in Criminal 
Cases Act 1967 of New South Wales (see paragraph 
24 of the working paper). 

An acquitted person might be denied his costs 
under this head for example if he had deliberately 
provoked his arrest or had confessed to the offence 
and had later retracted the confession or had in 
some other way misled the police in their invest- 

igation. 

The exception of conduct which is itself the 
subject of the charge seems necessary if an award 
of costs is to be the general rule rather than the 

exception. It is commonly held (see paragraph 
12(a) above) that in most cases the conduct of the 
accused although not found to constitute an offence, 
is nevertheless blameworthy. 

If the accused has done or caused to be done some act 

during the course of proceedings or in the conduct of 



the defence calculated to prolong the pr-)ceedings 

unnecessarily or cause unnecessary expense. 

An accused who obstructs or unnecessarily lengthens 
the proceedings, for example by adducing false evi

-

dence as to an alibi, should have to accept the 
additional costs incurred by his action, and the 
court should therefore be empowered to deprive 

him of 

part or all of his costs of defending the charge. 

16. 
A strict application of these criteria so as to deny an 

accused his costs may operate harshly, and the legislation 

should leave the court ..ith a residual discretion to award him 

all or part of his costs, notwithstanding that any of the above 

grounds have been established. 

17. 
You asked the Committee to consider whether the dismissal 

of a charge on a technical point should constitute a ground 

for denying costs. 
In the Committee's opinion there would 

be danger in such a course, due to the wide meaning of "technical 

point". 
On the one hand it would cover the situation in which 

the prosecution fails because of the neglect to establish some 

matter requiring only formal proof (e.g. the proof of relevant 

regulations). 
In such a case it may seem improper to allow an 

accused his costs. 
On the other hand the term could include 

a situation where an acquittal is obtained because it has been 

sought to establish some element of the offence by evidence which 

is inadmissible. 
There seems no reason why the accused should 

be denied his costs in this sort of case. 

The Committee is of the view that it would be very diffi-

cult if not impossible to define precisely those circumstances 

in which an accused should be denied his costs because of the 

failure of the prosecution on a technicality. 
It would there- 

fore 
recommend that this should not be made a ground for denial 

of costs. 

Funds for a in defence costs 

18. 
Under s.152 of the Justices Act any order for costs in 

favour of an acquitted person must be made against the com- 

plainant personally. 
The Committee suggested in paragraph 

30 of its working paper that in the 
case of official p..Jse-

cutions the award should 
be made directly against the Crown 

or other authority employing the complainant. 

19. The Committee now thinks 
the better course would be to 

establish a special statutory 
fund and to empower the court 



to order that an accused's costs be paid directly from that 

fund in cases where it is feasible to do so. The English 

Costs in Criminal Cases Act 1952 (as amended by the Courts 

Act 1971) and the Costs in Criminal Cases Act 1967 of New 

Zealand both make provision for a statutory fund. 

20. There may however be administrative difficulties in 

including all statutory bodies within the ambit of the stat-

utory fund suggested in the previous paragraph, particularly 

if, as would seem desirable, these bodies were required to 

reimburse the fund for payments made in respect of their un- 

successful prosecutions. It may be advisable therefore to 

confine the statutory fund to prosecutions by the police and 

officers of Government departments and State instrumentalities 

and, in the case of other official prosecutions, to provide 

that costs are to be awarded against the authority concerned 

and recoverable as a debt. 

It would also be necessary to enact legislation ensuring 

that any existing statutory immunity as to costs (see for 

example s.72 of the Traffic Act, s.61 of the Transport Comm-

ission Act and s.365 of the Health Act) did not prevail against 

an award of costs out of the statutory fund or, where appli- 

cable, against a statutory body. 

Appeals  

The Committee is of the view that it would be desirable 

to extend the Government's proposal to include appeals from 

summary trials by giving the appellate court the same power 

to award costs as is given the court of first instance. The 

appellate court's power should also extend to awarding costs 

in proceedings in the court below. 

Section 219 of the Justices Act provides that no costs 

can be allowed against any justice or police officer in respect 

of any appeal under that Act. 
There is no reason why this 

prohibition should not remain if the statutory fund suggested 

by the Committee in paragraph 19 is established. 

It is suggested that the proviso to s.219 of the Justices 

Act should be amended if the statutory fund is established. 

The cases where the acquittal is confirmed on appeal would be 

covered by the proposals in this paper and in a case where the 

acquittal is not confirmed but the respondent is nevertheless 

awarded costs it would seem simpler for payment to be made out 

of the statutory fund, rather than the Consolidated Revenue Fund. 
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Scale of costs  

25. It would seem desirable for the legislation to empower 

the Governor in Council to prescribe a scale of costs, which 

would include provision for a solicitor's fee and for any 

necessary disbursements including court fees and witnesses 

expenses. There should however be provision for the court 

to depart from the scale whenever it thought fit. The Comm- 

ittee has been informed that the Law Society is preparing a 

scale of costs for legal aid for accused persons under the 

Legal Contribution Trust Act 1967. This scale could probably 

be adapted to provide a scale for payment of costs to acquitted 

persons. 

Consequential matters  

26. The following consequential questions arise - 

(1) One question relates to the payment of costs in 

certain circumstances to a person notwithstanding 

that he has been convicted. This was adverted to 

in paragraph 32 of the working paper although it 

was not strictly within the Committee's terms of 

reference. No comments dealing with this point 

were received but the tenor of the remarks of the 

Solicitor General and the Crown Solicitor suggests 

that they would not approve of the Committee's 

views in that paragraph. However if these cases 

are to be covered, the following provisions would 

be necessary - 

A provision enabling the court to grant the 

accused part of his costs notwithstanding 

that he has been convicted of a lesser offence 

than that with which he was charged if he can 

satisfy the court that additional costs were 

incurred in defending the more serious charge. 

Similarly, in cases in which the accused is 

charged with several offences in the one com-

plaint and acquitted of one or more of the 

charges and can prove that additional costs 

were incurred in defending the charges on 

which he was acquitted, the court should be 

given a discretion to award the accused the 

extra costs incurred in defending such charges. 



These situations are unlikely to occur frequently 

in summary trials, but they can occur (see for example 

5.94B(7) of the Police Act and s.43 of the Justices 

Act). 

(2) A further question relates to the hearing of appli- 

cations for costs. 
The Solicitor General suggested 

that applications should be heard in chambers after 

an appropriate period after the trial had elapsed. 

It is desirable to keep the procedure as simple as 

possible. 
Accordingly the application for costs 

should generally be dealt with by the magistrate as 

soon as the trial has ended. 
In most cases the 

question would be disposed of by simply applying the 

scale of costs (see paragraph 25 above). 
The 

magistrate should however be empowered, if he thinks 

necessary, to adjourn the application to chambers 

and grant leave to adduce further evidence, whether 

by affidavit or orally. 

(3) Finally, paragraphs 15 to 25 above refer to persons 

who are acquitted of a charge. 
There is no reason 

why the Government's proposal should not extend to 

cases where a charge is not proceeded with or is 

withdrawn and the Committee recommends accordingly. 

Supreme Court 

27. 
You asked the Committee to include in its report a dis-

cussion of whether the proposals should extend to persons 

acquitted in the Supreme or District Courts. 
In paragraph 

40 of its working paper the Committee expressed the tentative 

view that if insufficient finance was available the scheme 

should be limited in the first instance to indictable offences. 

The reason for this suggestion was that the number of indict
-

able offences is much less than that of summary offences, but 

that the cost of a successful defence against a charge of an 

indictable offence is likely to be much greater, and so bear 

more harshly upon the individual concerned. 
The first line of 

the table in paragraph 43 of the working paper gives an estimate 

of the cost. 
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of the power to order that a convicted person pay the costs of 

the prosecution (the Committee's views are set out in para
- 

graphs 46 to 48 of the working paper). 

Draft legislation  

31. 
The Committee has not attempted to draft legislation to 

give effect to the Government's proposals, but will be happy 

to co-operate with the Parliamentary Counsel in the preparation 

of legislation. 

CHAIRMAN: E. J. Edwards 

MEMBER : B. W. Rowland 

MEMBER : C. le B. Langoulant 

24th August 1972. 


