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Peter Formuzis and 
Joyce Pickersgill 

In Jones & Laughlin v. Pfeifer, 
the Supreme Court reviewed the 
impact of inflation on damage 
awards under the Longshore-
men's and Harbor Workers' 
Compensation Act. The Court 
concluded that a discount rate 
of between 1 and 3 percent 
could be applied by the trial 
courts. 

The authors analyze nine key 
propositions in the Supreme 
Court's decision In Pfeifer. They 
critique each and amplify its im-
plications for present-value 
calculations. They conclude with 
comments on the Alaska-
Pennsylvania total offset method 
of calculating present value. 

A lthough it is not general-
ly thought of as one of the 
most intellectually challeng-

ing applications of economics to law, 
calculation of the present value of 
future wage loss is probably the most 
common. Despite what might appear 
otherwise, state and federal jurisdic-
tions have promulgated case law that 
works to produce widely different 
results for the same set of facts. For 
example, in California' the income 
stream must be defined as before-tax; 
in Connecticut,' after-tax. In Alaska' 
and Pennsylvania,' supreme court 
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decisions set the rate of future wage 
growth equal to the future rate of in-
terest, and in the Ninth Circuit,' the 
rates are not to be automatically 
regarded as equal. 

In Jones & Laughlin Steel Corp. v. 
Pfeifer,6  the Supreme Court turned its 
attention to the issues involved in fix-
ing the present value of lost earnings 
in an inflationary economy. Its eco-
nomic analysis is both comprehensive 
and sophisticated. Although binding 
only in the federal circuits, it will play 
an important role in the future evolu-
tion of case law in this area. 

The Factual Basis 
Howard Pfeifer was injured in the 

course of his work as a loading helper 
on a coal barge. The negligent defend-
ant was required to pay him for his in-
jury under § 5(b) of the Longshore-
men's and Harbor Worker's Com-
pensation Act.' At the time of the ac-
cident, Pfeifer was earning $26,065 a 
year and had a remaining work life of 
12.5 years. 

The present value of future earn-
ings was set at $325,812.50 (12.5 years 
x $26,065). The trial court did not in-
crease Pfeifer's earnings to account 
for future wage increases, and it did 
not discount the future earnings to 
present value by the force of interest. 
Instead, the district court followed the 
Pennsylvania Supreme Court decision 
in Kacz,kowski v. Bolubasz,8  which 
had held "as a matter of law that 
future inflation shall be presumed 
equal to future interest rates with 
these factors offsetting." 

The court of appeals affirmed the 
decision of the district court in 
Pfeifer." The Supreme Court, how- 
ever, vacated and remanded the case, 
holding that the district court could 
not consider itself bound to the total 
offset method for computing present 
value. Instead, it must make its own  
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Societywide productivity increases To 
occur as the result of technological 
advances that increase the amount of II 

real output of goods and services per ( 
hour of labor. Both the Bureau of ta 

Labor Statistics and the Department VII 

of Economic Analysis of the Depart-
ment of Commerce have developed 
measures of labor productivity. 

Many factors affect the measure-
ment of labor productivity over any 
given time period. These include the 
stage of the business cycle; the rate of 
inflation; supply shocks, such as the 
sharp rises in oil prices in 1973 and 
1979; and demographic changes, such 
as baby booms. When considering the 
history of past productivity to predict e 
the future rate, one must examine that 
history in light of these events and 
their likelihood of continuing. 

Over the period 1974-83, produc- 
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Table 1 

Labor Productivity in the U.S. Economy 1947-1983 

Years 
Private 
Business 

1947-77 2.7 
1953-77 2.5 
1960-77 2.5 
1953-83 2.1 
1960-83 2.0 

Source: Economic Report of the President 1984, at 266. 

day increased at a 2.1 percent annual 
rate. It is useful, however, to sepa-
rare the period into the subperiods 
1947-73, 1974-82, and 1983-84. In 
1947-73, productivity increased at a 
ispercent annual rate; in 1974-82, it 
dropped to 1.1 percent. In 1983, it re-
bounded to 3.3 percent, and in 1984, 

.,(04.7 percent. 
The sharp drop during 1974-82 

, mpared with the periods before or 
after can be attributed to four factors: 

The tripling of oil prices from 
1974 through 1979 worked to reduce 
business productivity during the years 

.,when adjustments were being made 
toward more fuel-efficient methods. 

Double-digit inflation lowered 
the calculated productivity figures be-
cause it produced a statistical down-
ward bias in the measurement of out-
put. 
, • Recessions in 1974, 1975, 1980, 

and 1982 mark the 1974-82 period as 
the most recession-plagued nine years 
since the Great Depression. 

People born during the last baby 
boom began entering the labor mar-
ket, and their entry reduced the over-
all level of training and experience of 
the labor force. 

At least three of these factors have 
either been eliminated or are coming 
to an end: Oil prices have slowly 
fallen; inflation has been reduced; 
and the baby boom's impact is ebb-
ing. The recession factor is probably 
less of a threat than it was during 
1974-82, though one must always be 
cautious about predicting the timing 
and duration of recessions. 

Table 1 shows the rate of overall 
labor productivity for the private 
business sector during the 36-year 
Period from 1947 through 1983. The 
data show annual long-run produc-
tivity increases from 2.0 to 2.7 
percent. 

In the future, the Labor Depart-
ment expects productivity rates to im-
prove as the influx of new workers, 
resulting from the baby boom of the 1 950s and 1960s, ends. The gradual 
aging of the labor force implies a 
,growth in the overall levels of educa-

; bon, training, and experience, which .'..would result in greater gains in pro-
ductivity. This, together with the 
elimination of the special factors pre-

-,sent during 1974-82, leads us to con-
. t . clude that the outlook for reasonable I • Productivity gains is bright. ' 

Without introducing any special in- 
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track the earnings by age of persons 
in a variety of occupations. This 
lifetime age-earnings relationship can 
vary substantially by type of occupa-
tion. For example, federal govern-
ment employees generally advance 
one pay step per year within their GS 
grade. These increases result in in-
creased compensation of about 3 per-
cent a year. Many state, county, and 
city employees work under similar 
pay schedules. Although pay rates for 
many occupations are not determined 
by strict formula or set pay schedules, 
every occupation is characterized by 
an earnings-experience-age relation-
ship. 

In an inflation-free economy, this 
experience component of real wage 
growth should be added to the ()Vera' 
societal labor productivity gains 
discussed under proposition 1. If, for  

example, the experience gains were set 
at 2 percent a year, and if societal pro-
ductivity gains were set at 2.5 percent 
a year, total wage growth would be 
4.5 percent a year. 

Proposition 3 

Through collective bargaining, 
workers may be able to negotiate 
increases in their "share" of reve-
nues, at the cost of reducing share-
holders' rate of return on their in-
vestments." 

While correct in principle, the 
prediction of the future strength of 
labor unions and their impact on the 
distribution of the relative shares of 
wages, rent, interest, and profit is dif-
ficult to forecast and probably be- 

yond the current state of empirical 
work in economics. 

Proposition 4 

Since the damage award is tax-free, 
the relevant stream is ideally of 
after-lax wages and benefits." 

The use of net instead of gross 
wages is probably the most striking 
difference the economist notices when 
preparing a present-value analysis for 
a Federal Employer's Liability Act or 
Federal Tort Claims Act case rather 
than one to be heard in a state court. 
Most state jurisdictions either limit the 
relevant wage stream to gross dollars 
or permit the calculation in terms of 
both gross and net. 

The preference for gross dollars has 
partly rested on the theory that in- 

23 

crease for the growing level of train-
ing and experience, past data alone 
would imply a future productivity in-
crease of about 2.5 percent a year. 
This would equal the increase in real 
wages due to societal gains in pro-
ductivity. 

Proposition 2 

With the passage of time, an in-
dividual worker often becomes 
more valuable to his employer.... 
To reflect that heightened value, he 
will often receive "seniority" or "ex-
perience" raises, "merit" raises, or 
even promotions." 

The Department of Commerce has 
compiled a large amount of data that 
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i 
come tax payments are a matter sole-
ly between the taxpayer and the 
government and are of no legitimate 
concern to the defendant. The de-
fendant is not allowed to save on any 
funds the government may have lost. 
In a Federal Tort Claims Act case,' 
however, the government is both the 
recipient of the income tax and the 
tort-feasor. This accounts for the fed-
eral government not considering the 
payment of income taxes as a col-
lateral issue and for its preference for 
net income rather than gross." 

The distinction between net and 
gross income is important not only 
for its impact on the size of the wage 
stream being discounted to present 
value, but also for its effect on the ap- 
propriate discount rate. If after-tax 
wages are used, the plaintiff must be 
allowed sufficient principal to earn an 
after-tax return, which together with 
the principal is capable of duplicating 
the after-tax loss of wages. This was 
made explicit in Norfolk & Western 
Railway v. Liepell,16  DeLucca v. 
United States," and Pfeifer." 

To achieve economic efficiency, the  

method of calculating the amount of 
damage should result in an amount 
equal to the damage caused. Gross in-
come is a better measure of economic 
damage caused than net. The adop-
tion of net income as the preferred 
measure allows the defendant to pay 
less than the cost of the damage 
caused. The reduced payment limits 
the tort-feasor's incentive to beha\ e 
more safely, to produce safer prod-
ucts, or to provide safer working con- 
ditions. 

Proposition 5 

The discount rate should be based 
on the rate of interest that would 
be earned on "the best and safest 
investments.' 19  

The Court held that once the 
assumption of working life is made, 
the plaintiff is "entitled to a risk-free 
stream of future income to replace his 
lost wages."2°  As a result, the dis-
count rate must not include any al-
lowance for the market's perception 
of default risk. If strictly adhered to,  

thii would limit the acceptable class 
joefAMCnts to U.S. government 

curitiCS. " 
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Table 2 

Three-Month 
Treasury Bills 

from the market rate the interest com-
ponent that reflects inflationary anti-
eipations. 

The logic of the real-interest-rate 
approach requires that the plaintiff 
earn the assumed real rate of interest 
over the remainder of the working 

( life. In this regard, a point touched on 
'4 by the Pfeifer Court, but apparently 
1?not recognized for its significance, is 
t the issue of the appropriate maturity 
l!of the investment. Only short-term in-
vestments allow investors the oppor-
tunity to periodically reinvest their 
funds at then-current market rates, 

' which contain the latest experience 
and projections of future inflationary 
conditions. 

An investment in long-term gov-
ernment bonds will lock in a guar-
anteed nominal yield, but it will not 
lock in a guaranteed real yield. The 
real yield will be known only after the 
bond matures and the actual rate of 
inflation is a historical fact. One is far 
more likely to earn a predictable av-
erage real return by investing short 
term. Long-term investments lock one 
into the nominal yield available at the 

ri time the investment is made with no 
L' opportunity to adjust the yield as eco-
'i,  nomic conditions change. The wis-

dom of short-term investments over 
long-term ones is analogous to the 
practice of banks and savings and 

Years 

loans that prefer to issue variable-rate 
mortgages and consumer loans rather 

, than fixed-rate loans. 
Table 2 records the actual real rates 

sof, interest earned .on U.S. govern- 
ment' securities between 1953 and 
1983. 

)1 The University of Chicago's 
!Robert J. Barro, one of the country's 
I leading macroeconOinists; wrote with 

regard to the real rate of interest on 
3-1n0nth bills issued by the • U.S. 

Itreasury that: 

The behavior of the real interest 
rate differs markedly from that of 
the nominal rate. Over the full 
period, 1948-82, the average real in-
terest rate is a very small number, 
0.6% per year. Further, roughly 
similar averages appear for the first 
and second halves of the period: 
0.2% for 1948-64 and 1.0% for 
1965-82. Overall, if we do not give 
undue weight to the high real rates 
for 1981-82, the data since 1948 
suggest no clear long-term trend in 
the real rate." 

Assuming a plaintiff held some 
mixture of government securities with 
maturities between three months and 
three years, a real discount rate in the 
area of 1.0 to 1.5 percent would ap-
pear reasonable. 

In reference to the real interest rate, 
the Pfeifer Court recognized that the 
rate is not perfectly stable over time. 
With apparent reference to statistics 
related to before-tax real rates, it con-
cluded, "We do not believe a trial 
court adopting such an approach in a 
suit under § 5(b) should be reversed if 
it adopts a rate between one and three 
percent and explains its choice."" 

An unfortunate error or oversight 
regarding real interest rates pervades 
the Pfeifer opinion. When referring to 
numerical magnitudes, the Court does 
not quantitatively distinguish between 

Three-Year 
Treasury Notes 

the before- and after-tax real rates of 
return. All the economic and statis-
tical data it cites regarding the numer-
ical averages for real interest rates is 
confined to before-tax returns. It then 
mistakenly applied the figures in an 
after-tax setting as if the two rates 
were equivalent. After-tax rates, for 
example those on tax-free municipal 
securities; however,' are significantly 
below comparable-maturity U.S. gov-
ernment securities where the interest 
is subject to tax. The real after-tax in- 

terest rate is considerably less than the 
1 to 3 percent the Court refers to. 

Proposition 7 

Since under Liepel1 ... the lost 
stream of income should be es-
timated in after-tax terms, the dis-
count rate should also represent the 
after-tax rate of return  

In general, the use of an after-tax 
discount rate is appropriate only if the 
wage stream being discounted is also 
expressed in after-tax dollars. In this 
way the award could generate an 
after-tax stream of interest that, to-
gether with the award itself, would be 
able to duplicate the loss of after-tax 
earnings. 

With regard to an investment me-
dium, prime-grade general-obligation 
municipal bonds would come closest 
to meeting the requirement that no 
default risk exist. Typically, a bond 
would be issued by a state, with in-
terest payments and principal backed 
by the state's full taxing authority. 

Table 3 presents the real interest 
rates on one- and five-year prime-
grade general-obligation municipal 
bonds for 1953-83. The nominal rates 
were taken from a series compiled by 
the investment house of Salomon 
Brothers and converted to real rates 
on the same basis as in Table 2. 

Assuming the plaintiff held some 
mixture of municipal securities with 
maturities between one and five years, 
a real discount rate of — 0.5 percent 
would be reasonable. 

Using the information outlined in 
the first seven propositions, here is 
how to compute present value for an 
inflation-free economy. 

Determine the plaintiff's present 
basic earning capacity and expected 
work-life. For example, this might be 
$20,000 per year with a work expec-
tancy of 30 years. If calculating in 
after-tax dollars, the $20,000 must be 
reduced by the average tax rate, say 
12 percent, to $17,600. 

Determine the rate of real wage 
growth by adding the societal gain in 
productivity to the individual seniori- 
ty, experience, and training factor. 
From the statistics presented here, the 
productivity increase could reason- 
ably by placed at 2.5 percent. After a 
statistical analysis of the plaintiff's oc- 
cupation, assume a 1.5 percent rate 
for the individual seniority experience 
and training factor. This would yield 

Real Interest Rates on Selected U.S. Government Securities 

1953-77 .6% 1.4% 
1953-63 1.1 cf/o 1.9% 
1960-77 .5 olo 1.3% 
1953-83 .8% , 1.7% 
1960-83 .8% 1.7% 
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Table 3 

Real Interest Rates on Prime-Grade General-Obligation 
Municipal Securities, 1953-83  

the real rate of interest, or what tlie 
Court referred to as the "below inaf 
ket discount rate." 

Proposition 9 
J'!t 

One-Year Securities Five-Year Securities 
Years 

1953-77 — 1 . 1 Wo 
1953-63 —0.207o 
1960-77 — 1.3% 
1953-83 — 1.3°7o 
1960-83 — 1.707o 

a total rate of real wage growth of 4.0 
percent a year. 

Discount to present value using 
the real rate of interest on short-term 
riskless investments. If the calculation 
is based on gross dollars, a real dis-
count rate on government securities of 
approximately 1.5 percent would be 
reasonable. If based on after-tax dol-
lars, a real discount rate derived from 
municipal securities of —0.5 percent 
could be used. 

Applying these factors would 
yield a present value of $882,714 in 
gross dollars or $1,100,011 in after-
tax dollars. The after-tax figure is 
greater because the force working to 
reduce present value caused by using 
net income is swamped by the increas-
ing effect of the lower discount rate 
on municipal securities relative to 
U.S. governments over a 30-year work 
life. 

If the total offset rule propounded 
in the Alaska case of Bealieu v. 
Elliot " and followed in Kaczkow-
ski 26  is applied, a substantial under-
estimate results. In this circumstance, 
the present values would be $600,000 
in gross dollars and $528,000 in after-
tax dollars, or only 68 percent and 48 
percent of the figures found by ap-
plication of the guidelines in Pfeifer. 

The Extension to an 
Inflationary Economy 

Proposition 8 

Unfortunately for triers of fact, 
ours is not an inflation-free econo-
my. Inflation has been a permanent 
fixture in our economy for many 
decades, and there can be no doubt 
that it ideally should affect both 
stages of the calculation described 
in the previous section." 

0.4°7o 
0.707o 
I . 1 a70 

— 0.707o 
1.1 % 

Inflation affects both the rate of in-
crease in money wages and the nom- 
inal rate of interest. Over the long 
run, the rate of wage increase for the 
economy as a whole will equal societal 
productivity gains plus the rate of 
price inflation. For the individual, an 
additional seniority-experience com- 
ponent should be added. If, for exam-
ple, price inflation averaged 8 percent 
over the next 30 years, the rate of 
nominal wage growth in the above ex-
ample would be 2.5 + 1.5 + 8.0 or 
12 percent a year. 

The nominal or market interest rate 
also includes an amount for an-
ticipated inflation as lenders work to 
achieve a given real return. When 
dealing with short-term securities, an-
ticipations about future inflation and 
actual inflation have been shown to 
be in close agreement. If inflation 
then averaged 8 percent, the market 
interest rate would average 1.5 + 8.0 
or 9.5 percent. The Pfeifer Court 
specifically warns against using infla-
tion on only the discount side of the 
calculation, a practice not all that 
uncommon. 

The effect [is) to deny the plain-
tiff the benefit of the impact of in-
flation on his future earnings, while 
giving the defendant the benefit of 
inflation's impact on the interest 
rate that is used to discount those 
earnings to present value." 

• • • 
In calculating an award for. . . 

lost earnings. . . the discount rate 
should be chosen on the basis of the 
factors that are used to estimate the 
lost stream of future earnings." 

Therefore, if the impact of infla-
tion is ignored when calculating fu-
ture wages, its influence should also 
be removed from the market interest 
rate. If it is removed, we end up with  

Since specific forecasts of future 0. 
price inflation remain too unreliablel 
to be useful in many cases, it will.) 
normally be a costly and ultimately 
unproductive waste of. . re-,  
sources to make such forecasts the 
centerpiece of litigation . . . . For 
that reason, both plaintiffs and trial 
courts should be discouraged from 
pursuing that approach." 

It is scientifically impossible to pm: 
dict the future rate of price 
except for that short period of time 
already influenced by present and past 
monetary policy. Inflation is prin-
cipally controlled by actions of mon: 
etary authorities, who, in turn, often 
respond to unpredictable political 
factors. 

Using the information in proposi-
tions 8 and 9, we can draw these con-
clusions for calculating present val 
in an inflationary economy: 

Price inflation is assumed t 
equally impact both the wage growth 
and discount sides of the calculation  
Therefore, future price inflation can 
be eliminated from both aspects of 
the calculation without affecting 
final result. 

The litigating parties should - 
press the rate of future wage increase 
in real terms as the sum only of 
percentage increase due to societ 
productivity gains and the percenta 
increase due to seniority, training, 
experience. Similarity, the "below 
market discount rate," i.e., the r 
interest rate, should be used for 
counting. 

With price inflation eliminated 
from both sides of the calculation, 
procedure is to increase wages by the 
real rate of wage growth and to dis-
count by the real rate of interest. 
Under this procedure, the valid m 
od for an inflation-free economy 
identical to the one for an intlatio 
economy. 

The result is that the present 
ue calculated with this method is v 
regardless of what the future rate 
inflation turns out to be. 

The "Total Offset" Method 

The Pfeifer Court recognized th 
a "substantial body of literature st.I 
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gests that the [total offset] rule might 
even under compensate some plain-
tiffs."' This point was illustrated in 
the example in the discussion follow-
ing proposition 7 and has been made 
clear in studies by several economists 
using a variety of methods, statistical 
series, and time periods. All found an 
excess of wage growth over interest 
before adding anything additional to 
the wage growth to account for the in-
dividual seniority and experience fac-
tors. Table 4 summarizes these studies 

Source 

that measure the rate of wage growth 
relative to the rate of interest on U.S. 
government securities. 

The difference between wage  

growth and interest shown in Table 4 
can also be viewed as the difference 
between real wage growth and real in-
terest since by the process of subtrac-
tion, the inflation embedded into each 
term is removed. These differentials 
are consistent with the real productivi-
ty wage growth rates less the real in-
terest rates revealed in Tables 1 and 2, 
e.g., 2.5010 - 1.5% = 1.0%. 

The weight of empirical evidence 
strongly suggests that the total offset 
method will undercompensate the 

Average Wage Growth 
Minus Average Interest  

1.6% 

1.0% 

1.40/0 

1.0% 

1.4% 

0.8 to 1.5% 

plaintiff for his economic loss. This 
undercompensation is further exag-
gerated if the Pennsylvania-Alaska 
rule is applied in cases where the earn- 

ings base is expressed in after-tax 
dollars. As implied in Table 3, differ-
entials between wage growth and in-
terest would be closer to 3 percent 
rather than the 0.8 percent to 1.6 per-
cent range of Table 4. Finally, the 
amount of undercompensation is greater 
the longer the work-life expectancy. • 

Notes 
' See Rodriguez v. McDonnell Douglas 

Corp., 151 Cal. Rptr. 399, 426 (Cal. Ct. 
App. 1978): Canavin v. Pacific Southwest 
Airlines, 196 Cal. Rptr. 82, 86 (Cal. Ct. 
App. 1983). 
See Floyd v. Fruit Indus., 136 A.2d 918, 
925-26 (Conn. 1957). 
See Beaulieu v. Elliot, 434 P. 2.d 665 (Alaska 
1967). 
See Kaczkowski v. Boluhav 421 A.2d 1027 
(Pa. 1980). 
See United States v. English, 521 F.2d 63, 
72 (9th Cit. 1975). 
103 S. Ct. 2541 (1983). 
33 U.S.C.A. 905(b) (West 1978). 
421 A.2d 1027 (Pa. 1980). 
Id. at 1038-39. 

'° 678 F.2d 453 (3rd Cit. 1982). 
" Pfeifer, 103 S. Ct. at 2549. 

Id. 
' Id. at 2550. 
" Id. at 2549, citing Norfolk & Western R. 

Co. v. Licpclt, 100 S. Ct. 755 (1980). 
See Felder v. United States, 543 F.2(1 657, 
670 (9th Cir. 1976). 

'' 100 S. Ct. 755 (1980). 
'' 670 F.2d 843 (9th Cit. 1982). 
'' Pfeifer, 103 S. Ct. at 2549. 

Id. at 2550, quoting Chesapeake & Ohio R. 
v. Kelly, 36 S. Ct. 630, 632 (1916). 

" Pfeifer, 103 S. Ct. at 2550. 
Id. at 2556. 

" R. BARRO, MACROECONOMICS 164 
(1984). 

" Pfeifer, 103 S. Ct. at 2556. 
" Id. at 2550. 
" 434 P.2d 665 (Alaska 1967). 
" 421 A.2d 1027. 
" Pfeifer, 103 S. Ct. at 2551. 
" Id. at 2552. 
". Id. ,at 2556. 
" Id.' 

Id. at 2557 n.31. 
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- tables, but also introduced a new 
methodology for estimation.' 

BLS Increment- 
Decrement Model 

The new BLS worklife estimates 
are based on what it calls an "in-
crement-decrement model." The con-
ceptual differences between the new 
model and the old (or conventional) 
one are rather straightforward. 
Through 1970 the tables assumed that 
a person in the labor force would re-
main there until retirement. The new 
tables recognize that people can and 
regularly do exit and re-enter the labor 
force. 

The differences in worklife esti-
mates produced by the two models 
are thus predictable and understand-
able. For anyone currently active in 
the labor force, the new model pro-
duces a shorter worklife estimate than 
the old model. For example, based on 
1970 data, the conventional model 

-projects that a male worker, age 20, 
has a remaining worklife expectancy 
of 41.5 years. Also based on 1970 
data, the increment-decrement model 
puts that same person's future work-
life expectancy at 38.0 years. For a 
20-year-old female, the conventional 
model yields a worklife expectancy of 
40.6 years while the new one yields 
only 22.1 years. The new model pro-
duces a much greater change for wom-
en than for men because, of course, 
women are more likely to spend time 
outside the labor force and return 
before they retire. 

Since the new worklife tables ap-
peared, articles have been published 
about their methodological problems 
(and therefore their accuracy) and 
their applicability. Several of these are 
noteworthy." 

John L. Finch, an economic con-
sultant from Seattle, Washington, 
questioned the soundness of the new 
methodology and thus the accuracy 
of its estimates.' The essence of his 
argument is that the increment-de-
crement model employs biased la- 

Woridffe tables are subject to 
challenge on grounds of reliabil-
ity and applicability. Long-term 
economic and demographic r 
trends plus recent institutional 
changes impair the accuracy of 
these tables. More important, 
says the author, the use of 
worklife tables denies the 
economic principle of opportu-
nity cost and assumes that the 
right of voluntary economic 
choice has no value. 

i n estimating lost earnings in per-
sonal injury or wrongful death 
cases, a critical issue is determin-

ing the time over which to project 
future losses. It has become standard 
practice to begin by consulting life ex-
pectancy tables to determine how long 
the person in question could have 
been expected to live. That establishes 
the upper limit in terms of determin-
ing the relevant future period. 

For the average worker, however, 
life expectancy exceeds future work-
life. Thus worklife tables enter the 
analysis. While life expectancy tables 
are generally accepted with little or no 
challenge, worklife tables are not. 
This article will examine some issues 
in applying worklife tables in estimat-
ing lost-earning capacity. 

Since the early 1950s, the U.S. 
Department of Labor's Bureau of. 
Labor Statistics (BLS) has compiled 
data and published periodic reports 
on worklife expectancies. Its more re-
cent efforts serve as the focal point for . 
this article. The Bureau's 1982 revi-
sions not only updated previous 

Dale R. Funderburk is professor 
of economics at East Texas State 
University, Commerce, , Texas.  

bor-force entry and exit rates and that 
the 1977 BLS tables understate the 
length of the working life for men and 
overstate it for young women. Shirley 
Smith, the BLS demographic statisti-
cian who developed the Bureau's in-' 
crement-decrement-based tables and 
wrote the Bureau's original article on 
the new methodology and tables; C0111  
cedes that Finch "may even be correct 
in asserting that the increment-decre-
ment activity rates are somewhat low, 
due to underestimation of labor force 
retention."' 

Aside from technical methodologi2  
cal problems like those addressed by 
Finch, there are other significant weak- ' 
nesses in the BLS tables and certain I  
inherent biases involved in their use: 
Three major issues need to be con-
sidered in this context: long-terni 
trends in labor-force participation 
patterns, recent institutional chang8 
that may affect retirement-age deci-, 
sions, and voluntary absences from 
the labor force. 

Long-Term Trends 
In explaining the new model, di 

BLS notes that 

The results of the model are syn-,--
thetic. That is, they summarize the 
behavior of all age groups in the 
population during a given year, 
rather than trace the history of any 
one given group through its life-
time. The tables estimate how fre-
quently members of a population 
would enter and leave the labor 
force, and how long the average 
person would remain economical-
ly active if rates of behavior re-;., 
mained as they were in the reference - 
year.' • 

But are rates of behavior likely to re 
main as they were in the reference 
year—in this instance, 1977? Boti) 
historical trends and recent statutory 
changes suggest not. 

The formal worklife of women ha 
increased continually and significand 
throughout this century. The cor 
vergence of male and female world 
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expectancies has accelerated in recent 
years. While the average worklife for 
men remained relatively constant be-
tween 1970 and 1977, that of women 
increased by more than five years. 
While in 1970 the worklife expectancy 
of a female at birth was only 59 per-
cent that of a male, by 1977 that ratio 

, had risen to 72.6 percent. Table 1 il-
lustrates the long-run trend. 

It also seems significant that while 
the data show a sizable difference in 
the number of years males and fe-
males spend in the labor force, their 
final retirement ages are already close. 
For example, the median final separa-
tion (retirement) age for a 30-year-old 
male worker is 61.5 years; for a 
30-year-old female, 61.3 years.' 

Based on these data, there seems to 
be little justification for assuming that 
the average female born in 1980 will 
be active in the labor force only 27.5 
years, or 35.5 percent of her life ex-
pectancy, but the average male born 
at the same time will be active 37.9 
years, or 54.1. percent of his life 
expectancy.' ' 

Also, the fact that people are liv-
ing longer today than in the past is 
likely to affect worklife. For example, 
the life expectancy of the average 
American increased by 1.4 years from 
1977 to 1982. Table 2 illustrates the 
trend over recent years. 

Institutional Factors 

,mal retirement age. Eligibility for full 

longer so. ' 
ployment Act (ADEA). This is no 
der the Age Discrimination in Em-
65, as was mandatory retirement un-
Social Security benefits was tied to age 

65 was generally considered the nor-
their reliability appreciably. In 1977, 
lative acts promise to further reduce 
may be challenged. Two recent legis-
tables are based on 1977 data, they 

Because the 1982 BLS worklife 
Source: U.S. National Center for Health Statistics, Vital Statistics of the United States. 

The 1978 amendment to the 
ADFA forbids mandatory retirement 
for employees between 40 and 70. 
Furthermore, important provisions of 
the 1983 Social Security amendments 
:ontain economic incentives ; for 
vorkers to delay retirement. • 

First, the Act provides for a grad- ' 
[al increase in the age of eligibility for 
ull Old Age Survivors and Disability.... 
usurance (OASDi) benefits-raising 
from 65 to 66 in 2009 and to 67 in 

D27. Second, the Act provides that 

Table 1 
Years of Worklife Expectancy at Birth 

71; 4-4 , 
-.7More fundamental than any ques-

tion about the reliability of BLS 
worklife tables is the question of their 

reduced benefits will still be available applicability. This issue centers on at age 62, but at a more severe reduc- "earning capacity" (involving the rela- tion factor (or penalty). Third, the tionship between probable future earn- earnings limitation will be modified so lags and earnings capacity) and the , that after 1990 a $1-for-$3 benefit right of individual choice. 
withholding rate will replace the pres- • A basic concept of economic ent $1-for-$2 withholding for benefi- theory is the principle of "opportunity ciaries who are eligible for unreduced cost." The term may be defined as retirement benefits. Furthermore, the 
delayed retirement credit payable to 
workers who delay retirement past the 
full-benefit retirement age (currently 
age 65) and up to age 70 will be grad-
ually increased.--  

Future Earnings; Earning 
Capacity, and Free Choice 

37.9 
Source: Smith, New Worklife Estimates Reflect Changing Profile of Labor Force, 

Monthly' Labor Rev., Mar. 1982, at 17. 

Year 
Both Sexes 
All Races 

White 
Female 

White 
Male 

1967 70.5 75.1 67.8 
1973 71.3 76.1 68.4 
1977 73.2 77.7 70.0 
1980 73.7 78.1 70.7 

,j982 74.6 78.8 71.5 

Conventional Model 

1900 

1940 

Women 

12.1 

Men 

32.1 

38.1 
1950 15.1 41.5 
1960 20.1 41.5 
1970 22.9 40.1 

Increment-Decrement 
Model 

1970 

1977 

Table 2 
Years of Life Expectancy at Birth 

[The] value of the benefit that is 
foregone by choosing one alter-
native rather.  than another. Also 
called "alternative cost" since it 
represents the implicit cost of the 
foregone alternative to the indivi-
dual, household, firm, or other 

-r decision-making organism.' 

How does this concept apply here? 
An example or, two should answer 
that question. ' 

First, take the case of a genius, 

Women 

22.3 

27.5 
37.8 

Men 

IL, February 1986 
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enormously talented in several fields, 
who devotes most of his life to service 
as a medical missionary in Africa. His 
monetary compensation is nil. What 

highest forgone alternative. The point 
should be obvious. Actual money in- 
come frequently is a very poor mea- 
sure of opportunity cost—or value, 

ington University economist, ad- 
dressed the propriety of using the new 
BLS worklife tables to project future 
lost earnings.°  The thrust of his argu-

is ment this: 
I are his probable future earnings? Nil. 

Does this mean that he has no sig- 
nificant earning capacity? Of course 

: not. Albert - Schweitzer's earning 
capacity should not be measured by , 

' what a poor
,  group of natives might, 

I have paid him. 'His ' opportunity 
cost—the value of his talents—could 

I more accurately be measured in terms 
of what he could have earned as a 
skilled physician in an affluent locale, 
as a talented musician, as an interna- 

; tionally renowned theologian, or as a 
, research scientist. 
t Next consider the case of a young 
I i homemaker who holds a teaching cer- 
I tificate in a field where there is a 

critical shortage of teachers. Suppose 
r she could earn an annual income of 
i $20,000, but, chooses to remain out- 
, side the labor force. What is the value 
. of her services to her household? Is it 

1  what she is paid? Or is it what she 

1  'could have earned?. The principle of, 
opportunity cost tells us that the value 

' of her services to the family in the 
home is equal to the value of the 

1 Albert Schweitzer had the right to 
choose how he would use his talents. 
The same applies to the young home- 
.maker. Equity dictates that, if one is 
robbed of the right to make a choice, 

,
then opportunity cost must be con- 

. sidered to compensate that person 
adequately. Use of a worklife table 
frequently denies that the injured par- 
ty made an economic choice, that the 
choice had a value, and that the op- 
tion rightfully belonged to the party. 

Consider the young female worker 
who becomes disabled. Is it proper 
not to compensate her for the years 
she could have worked and earned 
just because many of her female 
counterparts exit the labor force to 
rear children? - To the extent that 
employment opportunities are avail- 
able, the choice of working or not 
working is an individual economic 
choice. Should one individual be 
penalized economically because a 
sizable number of cohorts decide to 
behave in a certain way? 

David M. Nelson, a Western Wash- 

Fix many people, working life is 
not continuous, but is spread out over 
long periods of potential economic 
activity. 

Courts generally instruct that 
estimates of economic loss be based 
on the worker's earning capacity. 

Possible periods of voluntary in-
activity before final retirement do not • 
reduce earning capacity. 

Consequently, what is needed 
for purposes of litigation are estimates 
of the median age of final separation 
for individuals of both sexes at 
various ages.° 

Nelson then proceeds to calculate 
such figures based on 1977 data. The 
BLS worklife tables say a 30-year-old 
male has a future worklife of 29.3 
years; a female, 20.9 years. Nelson 
calculates, however, that the median 
age for that same male at retirement 
is 61.5 years; and for the 30-year-old 
female, 61.3 years: while the male's 
estimated worklife is 8.4 years longer 
than the female's, the final separation 
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age is only .2 years older.,This reflects 
the fact that womenzerterally spen• 
more preretirementiy,eag Lenti),Orari,:11 
ly outside the.. labor, force, than dó 
men, much of which is due to,cll'Oicet, 
Generally, Nelson's figures show' that 't' 
while men and women differ,signifi-h  

candy in the number of years. the 
work, there is little difference in thei4.: 
final retirement ages.. 4  

Along the same line's, consider thet;̀  
healthy 62-year-old male worker who 
has the option of retiring or continu-
ing to work. But if he,is injured and 
disabled, he doesnot "; have that,c;,. 
choice. Whenever the courts ,apply a- 
worklife table,—the effect is to recion3.4 
that since many of this man's cohorts 
would have opted for early retire- 
ment, he would also. Does the right 
to make that choice have an economic 
value? 

Economic theory says it does. Con-
sequently, the person should be com-•  
pensated for being denied the right to• 
make that choice. A person who ' 
could earn $20,000 a year but re- . 
tires instead clearly values his leisure' 
at at least $20,000 a year. How can a,  
court fairly value that same time at, 
zero? Worklife tables ignore the con-:_, 
cept of opportunity cost. Should the 
courts? 

Notes 7 
Jr' 

• ' Smith, New Worklife Estimates' Reflect 
Changing Profile of Labor Force, 
MONTHLY LABOR REV., Mar. 1982, at 
15-20. Complete tables and methodologicalli 
detail are available from the BLS, Special , 
Labor Force Report, Bulletin 2157 (Nov. 
1982). f 
Finch, Work/lie Estimates Should Be Con-
sistent with Known Labor Force Participa-t',; 
lion, MONTHLY LABOR REV., June-. 
1983, at 34-36. 
Smith, Labor Force Participation Rates Are 
Not the Relevant Factor, MONTHLY LA-
BOR REV., June 1983, at 37. 
Smith, supra note I, at 15. 

6  Nelson, The Use of Worklife Tables in 
Estimating Lost Earning Capacity,. 
MONTHLY LABOR REV., April 1983, aF 
30-31.. • • . 
According to the 1980 Life ExpectancY" 
Tables, life expectancy at birth was 70.0.:  
years for a male, 77.5 years for a female. • 
M. SPENCER, CONTEMPORARY ECO-
NOMICS (1974). 
Nelson, supra note 5, at 30-31. 
Id. at 30. 
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From a moral point of view, the function of compensation is straightforward. 
Compensation serves to right what would otherwise count as wrongful injuries to 
persons or their property. That is the role of 'compensatory damages' in the law of 
torts.' That is the role of 'just compensation' paid in return for the public taking of 
private property, pursuant to the state's power of eminent domain.2  That is what 

the New Welfare Economists are relying upon when making the possibility of 
gainers compensating losers the proper measure of permissible policies.3  

It would, however, be wrong to presume that we as a society can do anything we 
like to people, just so long as we compensate them for their losses.4  Such a 

proposition would mistake part of the policy universe for the whole. The set of 
policies to which it points—policies that are 'permissible, but only with compen-
sation'—is bounded on the one side by a set of policies that are 'permissible, even 
without compensation' and on the other side by a set of policies that arc 
'impermissible, even with compensation'.5  

There clearly are some things that we as a society can do to people without 
compensating them in any way for their ensuing losses. This is familiar tc 
American constitutional lawyers through, eg, the distinction between action' 
arising under the state's 'police power' and those arising under the state's 'taking! 

power'.6  The state, or its officials, need not compensate those who are stoppec 
from endangering public health, safety or welfare. No one expects state inspector.  

to compensate owners of insanitary restaurants or unsafe factories which the: 
close down. No one supposes that the legitimacy of public health authoritie 
putting victims of smallpox into quarantine is in any way contingent upoi 
compensation being paid to them for lost wages. No one expects the police o 

* Reader in Government, University of Essex. Earlier versions of this paper were presented at the Universities , 
Arizona, Chicago, Georgetown, Goteborg, Maryland, Pennsylvania, Stockholm, Uppsala and York. I am particular 
grateful for the comments, then and later, of John Broome, John Dryzck, Inn Griffin, Russell Hardin, Shad( 
Leader, Julian Lc Grand, Keith Lehrer, Howard Margolis, Bob Sugdcn and Gordon Tullock. 

I W. L. Prosser and J. W. Wade, Restatement (Second) of the Law of Torts (ALI 1979) secs 903 If. 

2  F. I. Michelnaan, 80 Harvard LR 1165 (1967); B. A. Ackerman, Private Property and the Constitutton (Yale Un 

Press 1977). 
3  N. Kaldor, 49 Economic I 549 (1939); J. R. Hicks, 49 Econcrrnic 696 (1939). 

4 
 Or, in the hypothetical formulation of the Kaldor-Hicks principle, could compensate them for their losses. 

5 
 My focus here is on what public officials may legitimately do to individuals. Analogous issues arise in dccidi 

what individuals may legitimately do to other individuals; see R. Nozick, Anarchy, State and Utopia (Blackwell 19: 

59. 
6 
 Sec Michelman, above n 2; Ackerman, above n 2; J. L. Sax, 81 Yale LI 149 (1971); and more generally E. 

Corwin, The Constitution and What It Means Today, 
14th edn (Princeton Univ Press 1978) and L. H. Tribe, Amen,  

Constitutional Law (Foundation Press 1978) 461 If. Cf R. A. Epstein, Takings (Harvard Univ Press 1985). 

° Oxford University Press 1989 Oxford Journal of Legal Studies Vol. 9, No. 1 
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courts to compensate the murderers or thieves they incarcerate.7  No one expects 
the legislature to compensate tax accountants when passing new legislation to close 
a lucrative loophole in the present code, or owners of gas-guzzling cars when 
increasing the petrol tax, or taxpayers generally when levying a new tax.8  Nor, for 
that matter, do American courts suppose that the owners of Grand Central Station 
need be compensated when its being declared a Historical Landmark precludes 
them from building an office block on top of it. Such actions as these, taken under 
the state's police or taxing powers, are perfectly permissible, even without 
compensation being paid to those who lose as a result.19  

The converse is also true. There are some things that we as a society cannot do to 
people, even if they are compensated for their resulting losses. This class of cases 
provides the principal focus for the present article. 

When trying to carve out a case for absolute prohibitions, earlier writers have 
usually tended to argue that some policies are impermissible because it would be 
impossible to compensate people fully for their resulting losses." One tack is to say 
that the losses would be infinite, and impossible to compensate for that reason; 
another is to regard the losses and compensation as incommensurable, so we could 
never know whether compensation was adequate to cover losses.'2  

7  True, those who are quarantined or imprisoned are ordinarily paid a small per diem, collectable upon discharge. 
But this is ordinarily a modest sum, rarely constituting anything approaching full compensation, even just for earnings 
(even legal ones!) that the individuals have lost while they have been detained. As evidence of this, notice for example 
that those who successfully sue for false imprisonment get far more, even in purely 'compensatory damages', than they 
would have received as the per diem due to any prisoner whether rightly or wrongly imprisoned. 

a At least under certain conditions, one or another of which almost always obtains: if the tax affects everyone in 
general (Epstein, above n 6, chap 18); or if the tax does not alter people's relative economic standing (M. Feldstein, 61 
Public Economics 77 at 95-6 (1976)); or if the tax was explicitly intended to be redistributive (H. Sidgwick, The 
Elements of Politics (Macmillan 1891) 188). 

9  Nor do we expect people to be compensated by one another, or by the public at large, for losses inflicted in the 
ordinary operation of economic markets. Indeed, to do so would fundamentally undercut the market, removing any 
incentive for people to reallocate their resources to more productive uses. See R. H. Haveman, V. Halberstadt and 
R. V. Burkhauser, Public Policy Toward Disabled Workers (Cornell Univ Press 1984) 32; cf T. Blough, 3 Bulletin of the 
Oxford Institute of Statistics 99 (1941). 

10  How to distinguish these two classes of cases lies beyond the scope of this article. It is not just a matter of 
compensation being due when rights have been violated and wrongs done, for compensation is sometimes required (eg, 
in cases of voluntary sale) even though no one's rights were violated; J. J. Thomson, Rights, Restitution and Risk 
(Harvard Univ Press 1986) 77. The converse may well be true, however: one of the reasons we do not provide 
compensation, when we do not, is to make it more insecure and hence less attractive for people to engage in 'socially 
mischievous' activities (Sidgwick, above n 8, 187). Allied to that is an explanation couched in terms of 'legitimate 
expectations': we need not compensate people when depriving them of things that they had no reason to expect they 
would be able to keep; we do need to compensate them when depriving them of things they had no reason to expect 
would be taken away. Yet another analysis, owing to Epstein (above n 6, chap 14), is that those public activities not 
requiring explicit compensation are ones forming part of a larger social contract from which everyone in society derives 
'implicit in-kind compensation'; those for which explicit compensation is due are those carrying no such 'implicit 
in-kind compensation'. 

" This is Nolick's above n c, Approa,:h. Ile tries to disguise is (act, however, he running his argument for 
prohibitions through the notion of 'tear'. He argues that sonic things should be prohibited because there are 'some 
things we would fear, even knowing we shall be compensated fully for their happening'—for example, someone 
intentionally breaking your arm. But if the compensation that would be paid really is full compensation, then you 
would have nothing to fear. As I conclude elsewhere, 'The only way to make sense of [Nozick's] intuitions ... is to say 
that those are occurrences for which one can never be fully compensated', R. E. Goodin, The Politics of Rational Man 
(Wiley 1976) 81. Alternatively, we might try to found the case for prohibitions on considerations of efficiency or 
distributive justice, rather than on the impossibility of compensation, as do G. Calabresi and A. D. Melarned, 85 
Harvard LR 1089 (1972). 

12  R. Zeckhauser and E. Shaefer, in R. A. Bauer and K. J. Gergen, (cds), The Study of Policy Formation (Free Press 
1968) 38 ff; L. H. Tribe, 2 Philosophy and Public Affairs 66, 87 ff (1972); J. Feinberg, Social Philosophy (Prentice-Hall 
1973) 92; B. Williams,  Moral Luck (Cambridge Univ Press 1981) chap 5. 
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Both these approaches have run into serious difficulties. As a purely practical 
matter, it is difficult to adjudicate conflicts between two things each of which has 
infinite value—unless we care to talk in terms of 'different sized infinities'.13  More 
fundamentally, infinite values imply lexicographical priority rules, which are 
wildly implausible: there are few (if any) pairs of goods such that we would refuse 
to sacrifice any quantity, however small, of the more valuable to secure any gain, 
however large, in the less valuable." 

The 'incommensurability' approach has more superficial appea1.15  But in the 
end, it too must be rejected. Its great flaw is that it misrepresents hard choices as 
easy ones.I6  We may find it hard to say whether Sartre's student should abandon 
his aged mother to fight with the Resistance or abandon his country to stay and 
comfort his mother; but whatever else we say about this choice, we are confident 
that it is rightly to be regarded as a hard choice. Representing the competing claims 
of kin and country as incommensurable would carry the opposite implication. 
Since no one solution would then be demonstrably any better than any other, the 
student might as well just flip a coin rather than agonizing over the choice. That, 
however, is surely too easy.17  Wherever we are tempted to say that the values at 
stake in some choice are incommensurable, we are likely to be similarly 
uncomfortable with such a trivialization of a choice that we think should rightly be 
regarded as tragic. 

Here I shall take a different tack altogether. I shall not be saying that policies are 
impermissible because compensation is impossible in either of these ways. I shall 
concede that compensation in some sense can be paid. But that compensation in a 
different sense from that which renders permissible otherwise impermissible 
policies. For that transformation, compensation of a strong sort is required. In the 
class of cases here in view, only compensation of a different and much weaker sort 
is available. 

Of course, some other right-making characteristic might always intervene to 
render a policy permissible even if the right form of compensation is unavailable to 
do so. It is no part of my thesis that all policies not admitting of this strong form of 
compensation are necessarily illegitimate tout court. My thesis is merely that 
arguments couched in terms of compensation cannot, in these cases, provide the 
needed legitimation. 

13  E. J. Mishan, in R. Layard, (ed), Cost-Benefit Analysis rev cdn (Penguin 1974), 462, noticing that some replies to 
surveys undertaken by the Roslcill Commission imply that people would suffer 'infinite' losses from being forced to 
move, remarks 'this would obviously wreck any cost-benefit criterion'. Feinberg (above n 12, 92 n 8), however, claims 
that this is a virtue of describing particularly important values as 'infinite': it would prevent one person's loss of that 
value (cg, freedom) being made up by any number of other persons' gains of that value. 

14  A. Sen, 4 Theory and Decision 301 (1974); J. C. Harsanyi, 69 American Political Science Rev 594 (1975). See more 
generally R. Nozick, 13 Natural L Forum 1(1968). 

'5  See, eg, S. Williston, Restatement of the Law of Contracu (ALI 1932) sec 361 comment e, saying that the reason 
specific performance is sometimes ordered is that 'there arc interests. . . recognized by the law . . . [that) are not 
commensurable with money.. . 

16  Similar objections were lodged against the 'anything goes' implication that seemed to follow from Kuhn's 
arguments about the 'incommensurability' of scientific paradigms; see, eg, I. Lakatos and A. Musgrave, (eds), 
Criticism and the Growth of Knowledge (Cambridge Univ Press 1970). 

" C. Taylor, in A. 0. Rorty, (ed), The Identities of Persons (Univ of California Press 1976) 281, 290-1. Sec more 
generally J. Griffith, 7 Philosophy and Public Affairs 38(1977) and Williams, above n 12, 76 If. 
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I. The Notion of 'Compensation' 
Compensation in General 

The general idea of 'compensation' is straightforward enough. To compensate 
someone for something is, in the words of the landmark decision of the US 
Supreme Court in this area, to provide that person with 'a full and perfect 
equivalent' for that thing.I8  If he is given more than that, we would say he has been 
`over-compensated'; if less, 'under-compensated'. Being bracketed as it is between 
these other two notions, the notion of compensation per se clearly implies the 
providing of the exact equivalent—neither more nor less. 

To compensate someone is to provide him with something that is good, ie, with 
things that are desired (or at least are desirable),I9  The aim is to bring him up to 
some baseline of well-being. That baseline to be used for reckoning the adequacy of 
compensation will typically be identified by reference to some status quo ante, ie, 
some position that the individual himself actually enjoyed at some previous time. 
Thus, in the law of torts, the baseline for compensatory damage calculations is the 
position that the injured party was in before the tort was committed against him; 
when property is taken under the government's power of eminent domain, the 
compensation due is reckoned as the amount of the property-owner's loss, 
understood as the difference between his position in the baseline situation prior to 
the seizure and his position afterwards; and so on.2° 

Finally, notice one further general point. Compensation is not the same as 
restitution. It is one thing to restore the object itself to its proper owner. That is 
what we (and the Oxford English Dictionary) call 'restitution'. It is quite another 
thing to compensate the person for its loss. Such compensation is characteristically 
a matter of providing something which will, in the words of the Oxford English 
Dictionary, 'counterbalance, neutra117e or offset' the loss.21  What all those terms 
suggest, in turn, is not the restoration of the object itself, but rather the provision 
of something else altogether. 

" Monongahela Navigation Co v US 148 US 312, 326 (1893). In Britain, too, the lawyer generally thinks of 
compensation as a method of making good a "loss", of replacing something of which a person has been deprived'; 
P. Cane, Atiyah's Accidents, Compensation and the Law 4th edn (Weidenfeld and Nicolson 1987) 5. As Atiyah 
continued, in an earlier edition: 'It is the simple principle that the plaintiff is entitled to a full indemnity for his losses; 
that he is to be made "whole" so far as money can do this'; P. S. Atiyah, Accidents, Compensation and the Law 3rd edn 
(Weidenfeld and Nicolson 1980) 5. See also J. P. Day, 56 Philosophy 55 (1981). 

19  Some commentators talk of 'revenge'—inflicting harm upon (or removing goods from) people who are above the 
baseline, in order to bring them down to it—as a kind of 'negative compensation', see G. hiacCormack, 21 American 
of Comparative L 69 (1973). But that cannot constitute 'compensation', strictly speaking, unless we suppose that other 
people who are themselves below the baseline will benefit from people above it being made worse off. Sometimes, of 
course, that will be true; A. Scn, 35 Oxford Economic Papers 153 (1983). 

2° Prosser and Wade, above n 1, sea 903 ff; Cane, above n 18, chap 7; Corwin, above n 6, 402. Occasionally the 
baseline used is some independent norm or ideal which, although perhaps standard among some reference group in the 
Population at large, was never previously enjoyed by the individual being compensated. This is an attenuated sense of 
'compensation', no doubt. But this is in the sense in which we claim to 'compensate' the congenitally handicapped for 
vision that they never had by providing seeing-eye dogs, or the educationally disadvantaged for stimuli that they never 
enjoyed at home by providing pre-school education. Ste A. J. Culyer, in D. Lees and S. Shaw, (eds), Impairment, 
Disability and Handicap (Heinemann, for the SSRC 1974) 17 at 22-3; and Havcman, Halberstadt and Burkhauser, 
above n 9, 30. 

21 See similarly Sidgwick, above n 8, 180. 
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Two Kinds of Equivalence 

The central claim of this article is that there are two kinds of compensation. These 
correspond to the two fundamentally different ways in which one object can 
constitute an 'equivalent' for another object which the person has lost. 

The first kind of compensation might be called means replacing compensation. The 
idea here is to provide people with equivalent means for pursuing the same ends 
(the same as before they suffered the loss, or as they would have pursued had they 
not suffered the disadvantage).22  Giving someone who has been blinded a sighted 
amanuensis or someone who has lost a leg an artificial limb are attempts at this kind 
of compensation, which I shall hereafter call compensation'. 

The second kind of compensation might be called ends-displacing compensation. 
The idea here is to compensate people, not by helping them pursue the same ends 
in some other ways, but rather by helping them to pursue some other ends in a way 
that leaves them subjectively as well off overall as they would have been had they 
not suffered the loss at all. Giving someone who has suffered a bereavement an 
all-expenses-paid Mediterranean cruise might be an example of this sort of 
compensation, which I shall hereafter call compensation2. 

The distinction between these two kinds of compensation might be summarized 
thus. The first kind of compensation attempts to provide people with equivalent 
means to the same ends. The second kind of compensation attempts to provide 
them with equivalent satisfactions through different ends.23  

Both standards of compensation insist that people must be made as well off as 
they would have been, had it not been for the loss for which they are being 
compensated. With compensation2, however, they will be as well off as they would 
have been, but differently off than they would have been. To achieve compen-
sation', it is not enough that they somehow or another be made as well off. They 
must be left identically situated with respect to exactly the same set of ends. 

II. Compensation in Practice 
In due course, I shall argue for the moral superiority of compensation' over 
compensation2. In attempting to motivate that argument, however, it might be 

22  Those who suppose that the means-ends distinction is illusory, on the grounds that every end is in turn a means to 
some deeper end, are referred to the discussion of the structure of preferences in Section III below. 

23  The closest I have come to finding this distinction in the extant literature is in Atiyah's distinction between 
'equivalence compensation' and 'substitute (or solace) compensation'; Cane, above n 18, 474-6. The former aims to 
'give the victim back what he "lost"; the latter aims to 'provide some other pleasures to the victim, in lieu of those he 
can no longer enjoy, . .. substituting . . a new pleasure for the lost one'. In the examples he gives, however, Atiyah 
blurs this valuable distinction. Among his examples of 'substitute compensation' are these: 'The man who is blinded 
and can no longer watch television may be enabled to buy a gramophone and a collection of records, to give him an 
alternative form of pleasure. The man who loses a leg and can no longer go for a country walk may be enabled to buy a 
car, and savour the pleasures of the countryside in a different way.' But whether those count as compensations' or 
compensationsr—as 'equivalents' or 'substitutes', in Atiyah's terms—surely depends upon how the injured man 
conceptnalin-s his pleasures. If the original pleasure was conceptualized as 'walking in the country', then a drive in the 
country truly is only a substitute (compensation,) for that. If, however, the original pleasure was conceptualized as 
'seeing the country' or even 'getting out into the country', then a car would indeed be an alternative means for attaining 
the same end—and hence constitutes what I call compensation', and what Atiyah himself would seem to call an 
'equivalent'. 
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useful first to reflect upon compensation as it is currently practiced in public 
policy. Contemporary societies have developed a wide variety of ways for 
compensating people for all manner of accidents, injuries, illnesses, disabilities, 
losses, etc. In surveying them all, it is striking how many of our public policies aim 
at what I have here called compensation', and how few aim at compensation2. 

The distinction is never phrased in precisely those terms, of course. Instead, 
lawyers typically distinguish between compensation for pecuniary harms and for 
non-pecuniary ones. Pecuniary harms include damage to one's property or earning 
capacity or the creation of legal liabilities; non-pecuniary harms include bodily 
harm, emotional distress, humiliation, fear and anxiety, loss of companionship, 
loss of freedom, distress caused by mistreatment of a third person or a corpse, and 
so on.24 

Now, compensation of the sort lawyers have in view will come in a pecuniary 
form, as monetary damage awards or other cash payments. Hence, pecuniary 
compensation for pecuniary losses would constitute what I have called compen-
sation': the replacement of like with like. Compensation of a pecuniary sort for 
losses which themselves were non-pecuniary seems to constitute compensation2: 
the substitution of one sort of pleasure for another.25  

One good indicator of the balance of compensation' to compensation2 in our 
existing compensation policies, then, is the extent to which they attempt to 
compensate for pecuniary versus non-pecuniary losses.26  In practice, the former 
typically involves payments to replace lost earnings or to cover extra expenses 
associated with injuries or disabilities, whereas the latter typically involves 
payments compensating for 'pain and suffering' or the 'loss of faculties or 
amenities'.27  

Perhaps the most comprehensive survey of compensation policies is the one 
carried out by the Oxford Socio-Legal Studies Centre in the late 1970s. Eighteen 
categories of financial support available to UK victims of illness or injury are 

24  Prosser and Wade, above n 1, secs 905 and 906. 
25  This is not a necessary truth. A large cash payment may be seen as a mark of social esteem, thus overcoming one's 

sense of humiliation; a large bankroll may directly contribute to making one less anxious and fearful; etc. But it is 
presumably only rarely that a pecuniary compensation will be expected to work in some such way to restore the 
identical non-pecuniary good that was lost. 

26  Another indicator is the way in which courts order 'specific performance' of contractual duties where 'the remedy 
in [monetary] damages would not be adequate' because, inter alia, of 'the existence of sentimental associations and 
esthetic interests, not measurable in money, that would be affected by breach' or 'the difficulty, inconvenience, or 

impossibility of obtaining a duplicate or substantial equivalent of the promised performance by means of money 
awarded as damages'; Williston, above n 15, secs 358(1) and 361(b—c). 

27 Atiyah's distinction between 'equivalence compensation' and 'substitute (or solace) compensation' (Cane, above n 
18, 473-6) is best understood in these terms: the former is a matter of giving pecuniary compensation for pecuniary 
losses, the latter of giving pecuniary compensation for non-pecuniary losses. D. R. Harris, in Lees and Shaw, above n 
21, 30, 48, similarly observes that, 'since it is impossible to quantify in money terms the value of a lost limb, or the 
"loss" involved in pain and suffering, the question should be asked why the attempt need be made'. The reply Harris 
offers makes it clear that compensations is what he has in mind. Prosser and Wade (above n 1, sec 903, comment a) 
similarly remark that 'when . . the tort causes bodily harm or emotional distress, the law cannot restore the injured 
Person to his previous position.. . . Nevertheless, damages given for pain and humiliation are called compensatory', 
presumably in the second of my senses. 



62 Oxford Journal of Legal Studies VOL. 9 

studied.28  Of these, only four (or perhaps five) offer any provision at all for pain-
and-suffering or loss-of-faculties payments.29  Summarizing these findings, the 
Oxford team writes, 

Most benefits. . . give priority to meeting either the loss of income or the reimbursement 
of the extra expenses incurred by disabled people. A few—damages, criminal injuries 
compensation, the disablement benefit for industrial injuries, and war pensions—do 
provide some money to assuage suffering or to give an alternative pleasure where the . . . 
victim can no longer enjoy a particular activity. But this type of loss is covered by social 
security only in exceptional cases, and few people take advantage of the opportunities to 
buy private insurance to cover against it.3° 
Furthermore, among those programmes offering pecuniary compensation for 

non-pecuniary losses, only one (tort law) provides substantial sums to large 
numbers of people in many jurisdictions. 'Personal accident insurance policies 
(rare enough in themselves) are usually limited to medical expenses or income 
losses; and though small disability pensions are often made under comprehensive 
road traffic insurance policies, they rarely exceed £500 for severe disablement, with 
lesser sums for other cases.'3I Compensation for pain-and-suffering or loss-of-
faculties associated with war injuries, industrial injuries or criminal injuries are 
obviously available to only very limited numbers of people injured in very 
particular circumstances; and even then, the pain-and-suffering or loss-of-faculties 
component in the award (as compared with the loss-of-earnings component) is 
typically quite sma11.32  Tort law, although notionally generous, in practice often 
offers little more: in one study of out-of-court settlements, 'the mean sum for 
non-pecuniary losses such as pain and suffering, was £973, which. . . is a relatively 
low sum, especially since in just under 40 per cent of the cases the . . . amount 
agreed for damages took account of some permanent disability.'33  

Sums like these can hardly pretend to 'make up' for serious bodily harm. They 
are instead token payments. As with 'nominal damages' in tort law, the sums 
involved are not 'utterly derisory'; but pretty clearly, the principal value of the 

28  These include two types of damages (damages at common law, as modified by statute; criminal injuries 
compensation), ten types of social security income support (industrial injury benefit; disablement benefit, and special 
hardship allowances and uncmployability supplements thereto; war pensions and associated special allowances; 
sickness benefit; invalidity benefit; non-contributory invalidity pension; invalid care allowance; supplementary 
benefit); four types of social security expense payment (attendance allowance; constant attendance allowance; mobility 
allowance; the family fund), and two types of private provision (sick pay from employers; private insurance). See 
D. R. Harris et al, Compensation and Support for Illness and Injury (Clarendon Press 1984) 4-12. 

29  These are: criminal injuries compensation; disablement benefit; war pensions; and (often) private personal 
accident insurance. Ibid. 

3° Ibid, 15. 
3i  Cane, above n 18, 475. 
32  Note, for example, the experience under New Zealand's Accident Compensation Act 1972, which merged all 

major public programmes for compensating people for accidental injury (including workmen's compensation, criminal 
injuries compensation, and compensation for road accidents): '80 per cent of awards under section 120 (which covers 
'loss of amenity' and 'pain and sufferingl are for less than $1000'; see T. G. 'son, Accident Compensation (Croom Helm 
1980) 65. Notice, furthermore, that many of these compensation schemes did not originally (and in many places, still 
do not) make provision for pain-and-suffering or loss-of-amenity payments at all. See, on the early California 
experience with workmen's compensation, P. Nonet, Administrative justice (Russell Sage 1969) 20-5. Indeed, circa 
1971, criminal injury compensation schemes covered pain-and-suffering only in England, Hawaii and New Zealand, in 
the latter case being limited to $500; A. N. Enker, in I. Drapkin and E. Viano, (cds), Victimo/ogy (Lexington Books 
1974) vol 2, 121, 131 and R. Elias, Victims of the System (Transaction 1983) 33, 151-7. 

33  Harris et al, above n 28, 90. 
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awards is meant to be symbolic.34  The aim, in Atiyah's terms, is surely to provide 
'solace' rather than `substitutes'.35  

Thus it would seem that monetary payments principally serve to replace 
monetary losses. The vast majority of compensation programmes doling out 
pecuniary awards do not even try to compensate for non-pecuniary losses at al1.36  
Those few that do tend, in practice, to make only token gestures along such lines. 
That strong preference for replacing like with like, money with money, would 
seem to betray a preference for compensationi over compensation2. 

The same pattern reappears when we look more deeply at the way in which 
compensation schemes characteristically function. We provide the blind with 
talking books, readers and audible street-crossing signals. We provide the 
wheelchair-bound with access ramps to public buildings. We provide invalids with 
home help (or an Invalid Care Allowance, to allow them to hire it), and the lame 
with transport (or a Mobility Allowance, to allow them to acquire it), and the 
disabled with rehabilitation and retraining.37  

All those things are by way of compensationi—improving people's lives in 
broadly the same respects as some accident, injury or disability has worsened them. 
What we typically do not do is offer compensation2, compensating people in one 
realm for losses suffered in some other realm entirely. Monogamous societies do 
not, typically, make an exception to allow a blind man to take two wives. That 
might make him better off in some global sense. But it would be deemed 
inappropriate, having nothing to do with his blindness. 

III. The Structure of Preferences and the Possibility of 
Compensation 

Modern welfare economists no doubt would, on the face of things, find this 
preoccupation with compensationi baffling.38  From their perspective, the point of 
compensation is merely to leave people as well off as we found them. If indifference 
curves are conceptualized as connecting points representing different bundles of 

14  G. Williams and B. A. Hepple, Fotasdations of the Law of Torts 2nd edn (Butterworth 1984), 57-8. The same is 
true of the $20,000 compensation being paid almost half a century later to Japanese Americans unjustifiably interned 
during World War II. As one advocate of their cause put it in Congressional testimony: 'Nothing can ever adequately 
compensate the Japanese Americans for the wrongs done them.... But what this bill can do is make it possible for this 
nation once again to hold its head high in remorse and thus in decency ... and thus give new vitality to its commitment 
to civil freedom'; J. L. Rauh Jr, Washington Post (National Weekly Edition), 12 May 1986, 28. 

" Atiyah, in Cane, above n 18, 474. Enker, above n 32, 131 remarks similarly that the $500 limit formerly imposed 
by the New Zealand criminal injuries compensation scheme on pain-and-suffering awards suggested that the real 
function of such awards was merely as a 'concrete expression of public sympathy for those victims'. 

36  In some (but surely not all) of the social security programmes, the explanation might be that they do not aim at 
compensation at all but are intended instead to serve other social functions. Nonet, above n 32, 20, quotes one early 
administrator of the California workmen's compensation scheme as saying the aim of his programme 'is not 
compensation.... What it is, is insurance ... necessary to tide the injured person and those dependent upon him over 
their periods of adversity until they can again become self-sustaining. That is all that it is. We have got the right thing 
but we have got the wrong name for it'. 

Haveman, Halberstadt and Burkhauser, above n 9,45-6; both what they term 'ameliorative responses' and what 
they term 'corrective responses' would fall within my larger category of compensation'. See more generally details of 
programmes in Harris et al, above n 28, chap land Cane, above n 18, chap 16. 

36 'On the face of things', in deference to the pngsibility discussed in note 68 below. 
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goods that a person regards as as good as each other, then being compensated must 
surely be a matter of ending up on the same indifference curve afterwards as before. 
There is no need to restore someone to the same point on that indifference curve (ie, 
to restore exactly the same bundle of goods to them) since, ex hypothesi, he is 
indifferent between all alternative points on the same curve.39  For the welfare 
economist, the choice between compensationi and compensation2  all comes down 
to cost; and if in practice it proves cheaper to make losses up to people in some way 
other than restoring things like those they have lost (as typically it will) then 
compensation2  is from the welfare economist's perspective decisively to be 
preferred. 

What underlies welfare economists' insensitivity to the distinction between 
compensationi and compensation2  is their studied indifference to the deeper 
structure of people's preferences.4I With conventional consumer theory, every-
thing is presumed to substitute for everything else at the margin.42 

Now, even within economics there is a growing band challenging this presump-
tion. Georgescu-Roegen wryly observes that 'bread cannot save someone from 
dying of thirst,. . . living in a luxurious palace does not constitute a substitute for 
food, etc.'43  Or as Lancaster says, there must be something about margarine that 
makes it a good substitute for butter but a bad substitute for a Chevrolet. Building 
on such observations, Lancaster goes on to offer his New Consumer Theory, 

breaking away from the traditional approach that goods are the direct objects of utility, 
and instead supposing that it is the [objective] properties or characteristics of the goods 
from which utility is derived. . . . Utility or preference orderings . . . rank collections of 
characteristics and only rank collections of goods indirectly through the characteristics 
that they possess." 

In Sen's terms, 'commodities' are valued not only in their own right but rather by 
virtue of the 'capabilities' that they bestow.45  In short, goods have certain 
objectively-defined capacities to serve our subjectively-defined ends. 

39  In introducing his Compensation Principle, for example, Kaldor (above n 3, 551 n 1) acknowledged that 
'individuals might, as a result of a certain political action, sustain losses of a non-pecuniary kind'. But all he infers from 
that fact is that 'something more than their previous level of money income will be necessary to secure their previous 
level of enjoyment'. Apparently he proposes to make up this shortfall merely by providing people with a larger money 
income. Culyer (above n 21, 22) has recently reaffirmed the economist's faith that 'non-pecuniary costs are in no way 
conceptually distinct from any other costs'. 

40  Getting him back to the same indifference curve (compensation2) can never cost more than getting him back to 
some particular point on that indifference curve (compensationj), obviously. Often, it will cost less. 

41  In his influential essay, 'Rational Fools', A. Sen, 6 Philosophy and Public Affairs 317, 335 (1977) rails similarly 
against traditional utility theory for having 'too little structure'. A similarly complicated structure among a person's 
moral values is also suggested by Nozick's (above n 14, 33 ff) discussion of the various different ways in which values 
might 'override', 'outweigh', 'neutralize', 'weaken', 'dissolve', 'destroy', 'invalidate', 'preclude' or 'nullify' one 
another. 

41  Earlier political economists, though firm in this conclusion, tended to offer rather more subtle arguments for it 
than their modern successors. See V. Pareto, Manual of Political Economy, trans A. S. Schwier (Kelley 1971) 182-6 
and P. H. Wicksteed, The Common Sense of Political Economy (Routledge 1933) 152-3, 360-1. 

43  N. Georgescu-Roegen, 68 Quarterly j of Economics 503, 516 (1954). 
" K. J. Lancaster, 74 J of Political Economy 132, 133 (1966). See further K. J. Lancaster, Consumer Demand 

(Columbia Univ Press 1971). 
43  A. Sen, Comnwdities and Capabilities (North Holland 1985). 
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The particular importance of this model for the present argument lies in its 
analysis of the way in which goods can substitute for one another. One thing is a 
good substitute for another if, however different it might otherwise be, it has the 
same objective capacity to promote exactly the same end as does the other. In 
Lancaster's terms, two goods are 'perfect substitutes' if they present exactly the 
same 'characteristics' in exactly the same proportions; they constitute 'close 
substitutes' if the associated characteristics-bundles are substantially similar. 46  In 
Sen's terms, they are good substitutes in so far as they promote the same 
capacities.47  Thus, objects that are otherwise very different—as are trains and cars 
(ask any engineer) or butter and margarine (ask any chemist)--might nonetheless 
constitute close substitutes for one another, in so far as they present the same 
deeper Lancastrian 'characteristic' or promote the same 'capabilities' or, in 
layman's terms that connote almost the same thing, serve the same ends. 

For many things, there are close substitutes. Production-line manufacture being 
what it is, one Ford Fiesta is to all intents and purposes just like another. So, unless 
you happen to form sentimental attachments to your automobiles, you can be fully 
compensated in the first sense as well as the second for the loss of one Ford Fiesta 
by being given another. One five pound note is much like another. So, unless you 
attach particular importance to how you came by it (eg, it was the first you ever 
earned, or it was given to you by your grandmother before she died), you can be 
fully compensated in the first sense as well as the second for the loss of one five 
pound note by being given another. And so on. 

There are many things, however, for which there are no close substitutes. One 
rich source of examples concerns personal integrity: both bodily integrity and 
moral integrity are the sorts of things that, once lost, are largely irreplaceable. 
Other examples concerns goods which are valued on account of their histories. 
Works of art, keepsakes, historical landmarks and natural wonders are all 
irreplaceable in so far as what we value about them is intrinsically bound up with 
the history of their creation. That is what makes facsimiles, which are otherwise 
identical to their originals, mere lakes'.48  

There being no close substitutes for objects that are irreplaceable, it is 
impossible to compensate people in the first sense should those things be lost. All 
we can do is to compensate them in the second sense, offering them goods with 
different characteristics, speaking to altogether different desires, and yielding 
altogether different satisfactions. 

The welfare economist's case for ignoring any distinction between the two kinds 
of compensation, sketched in the opening paragraph of this section, was that 
'indifference is indifference; it does not matter where compensation puts you on an 
indifference curve, just so long as you are restored to the same curve'. Recasting the 

• Lancaster, 741 of Political Economy 132, 144 (1966). 
Sen, above n 45. 

" For a fuller account of 'irreplaceable assets', see R. E. Goodin, 21 International I of Environmental Studies 55 

(1983); R. E. Goodin, I of Public Policy 53 (1982); and R. E. Goodin, Political Theoty and Public Policy (Univ of 

Chicago Press 1982) 120-1, 1574, 181-3. On 'fakes', see M. Sagoff, 751 of Philosophy 453 (1978) and R. Elliot, 25 

Inquiry 81 (1982). 
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argument of this section into those terms, we have seen that indifference is not all 
of a cloth. There are, in fact, two kinds of indifference, corresponding to the two 
kinds of compensation. 

In the form of indifference that parallels compensation', we might be in-
different' between two options because they are equivalent ways of achieving the 
same goal. We might be indifferent' between the high road and the low road 
because they both get us to the same destination in the same time and with the 
same effort. In the form that parallels compensation2, we might be indifferent2  
between options because they are ways of achieving equivalently-good goals. We 
might, for example, be inclifferent2  between the Glasgow road and the Edinburgh 
road because both cities offer amusements which, however different, are equally 
amusing. Economists, in their continuing quest to 'extract the minimum of results 
from the minimum of assumptions',49  use the same curve to represent both 
fundamentally different phenomena. 

IV. The Superiority of Compensation]  
With this apparatus in hand, we can now return to address the question of how it 
can be wrong for the state to do certain things to people, even if it compensates 
them for their losses. The short answer, foreshadowed in the introduction, is that 
the compensation in view is inadequate to legitimize the policy because it is of the 
wrong kind. The cases where compensation is adequate to legitimize policies, I 
submit, are cases where there is something irreplaceable at stake. Since there are no 
close substitutes for the things people would lose, the state could compensate them 
only in the weaker, second sense; and that is just not good enough.5° 

Why is that not good enough? After all, something might be irreplaceable 
without being of infinite value. Each oil painting is, in some sense or another, an 
utterly irreplaceable 'one of a kind'. That, however, does not stop artists (even rich 
ones, who are not in any sense acting under duress) from selling their works. The 
same seems to be true for a wide variety of oiher things that we would regard as 
irreplaceable. There is usually some price such that people would be induced to part 
with them. 

But it is one thing for someone, in exchange for something else altogether, 
voluntarily to part with some thing that is irreplaceable." It is quite another for the 
state compulsorily to force that trade. 

49  Lancaster, 743 of Political Economy 132 (1966). 
5° 'Not good enough', because it does not do what compensation is particularly supposed to do, viz, restore the 

status quo ante. That compensations  makes people better off in other ways, and might leave them better off in terms of 
overall utility, is therefore irrelevant. The point of compensation is not just to make people better off, but to bring 
them back to where they were. Of course, perfect compensation ]  is often impossible; and when it is, it is an open 
question whether imperfect compensation ]  is or is not better than whatever form of compensations is on offer. This 
follows from 'the general theory of second best', R. G. Lipsey and K. J. Lancaster, 24 R of Economic Studies 11 (1956). 

5 ' This slides over the question of what constitutes a 'coercive offer'. Certainly it is true that if people have no choice 
but to accept the putative offer (eg, otherwise they would die) the exchange can be said to have been coercive, whatever 
its outward form. The saint may perhaps be said of CliSCS where the price is extraordinarily high, compared to the sort 
of capital that a person could otherwise expect to accumulate. If for example some perfectly well-paid clerk were 
offered 10 million for his left thumb, that might be thought to constitute 2 'coercive offer', even though the clerk's 
option of continuing life as before is a perfectly viable one. 
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The way compensation works to legitimize public policies is by removing any 
distributional objections to the consequences of those policies. That is clearly the 
role economists see it playing. If gainers actually compensate losers and still have 
some gains left over, then the policy constitutes a pared= improvement: someone 
wins, no one loses. If gainers hypothetically could compensate losers and still have 
some gains left over, then at least that shows we could still have neutralized the 
distributional effects of the policy and still shown a profit; that we refuse to do so is 
itself a distributional decision.52  

There is nothing peculiarly economistic in viewing compensation in this way. 
Lawyers and courts of law have long taken a similar view of it.53  What is peculiarly 
economistic is the way of putting the point. In explaining how compensation 
removes distributional objections, the economist would typically say something 
along these lines: 'If everyone is as well off as he was before the policy was 
instituted, then no one has any grounds for complaint'. 

That way of putting the point, however, focuses on interpersonal redistributions 
while ignoring intrapersonal ones. As shown in Section III above, people's 
preferences and goals are not one undifferentiated mass. Rather, they fall into 
several distinct, subjectively-defined categories. To guarantee the distributive-
neutrality of our policies under those circumstances, it is not enough that people be 
left globally as well off as we found them. We must furthermore make sure they are 
left exactly as we found them. The former consideration speaks to interpersonal 
distributions, the latter to intrapersonal ones. It would be wrong, to the same 
extent and for the same reasons, for the state peremptorily to redistribute priorities 
between goals and projects that constitute one person's own life as it would be to 
redistribute resources between the goals and projects that constitute different 
people's lives.54  

Compensation', where it is possible, successfully avoids both sorts of distri-
butional objection. Where they are given close substitutes (as defined above) for 
what they have lost, people are not only as well off as before but also in exactly the 
same position with respect to exactly the same goals as before. All that has changed 
is the means by which those goals are to be pursued.55  Where no close substitutes 
are available for what has been lost—where compensation2  alone is possible—some 
amount of intrapersonal redistribution is inevitable. People might be as well off as 
before, but they will be differently off. They will have been forced to shift their 

52  This is its role both in the theoretical welfare economics (Kaldor, above n 3; Hicks, above n 3) and in applied 
economics. On the latter, see: J. L. Cordes, 55 Land Economics 486 (1979); J. L. Cordes and R. S. Goldfarb, 41 Public Choice 351 (1983); H. M. Hochman, in H. M. Hochman and G. E. Peterson, (eds), Redistribution Through Public Choice (Columbia Univ Press 1974) 320; G. Tullock, 2 Regulation 50 (Nov/Dec 1978). 

Michelman, above n 2, 1168; see similarly Ackerman, above n 2, and Tribe, above n 6, chap 9. 
s' At this point economists protest that the two are not analogous: in the interpersonal case, the distributional 

objection is that someone has been harmed; but in the intrapersonal case, no one has been harmed. But that latter 
proposition is true only if 'having been harmed' is completely analysable in terms of 'having been shifted to a lower 
indifference curve' (which of course they have not); and it is precisely that proposition that is here in dispute. 
Economists making this reply are thus merely asserting what they are being asked to prove. 

55  Perhaps people have chosen their means, just as surely as they have chosen their ends. But presumably people's 
moral personalities' are more heavily invested in the latter sorts of choices than the former. 
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goals, and not just their means of achieving their goals. Thus, compensation'  
erases all distributional objections to policies, whereas compensation2 erases only 
half of them. Therein lies the superiority of the first sort of compensation over the 
second. That explains why compensation2  is just not good enough to legitimize 
certain sorts of policies. 

(Again, I should emphasize that distributive neutrality is neither a necessary nor 
a sufficient criterion of a legitimate policy, from a broader perspective. As I said at 
the outset, all kinds of state action are perfectly permissible without any 
compensation whatsoever. My point here is a much narrower one: the only way 
compensation can do anything at all to render legitimate otherwise illegitimate 
policies is by removing distributional objections to them; and compensation2, by 
itself, can do only half that job.) 

There are two independent ways of explaining what, exactly, is wrong with 
imposing on people such intrapersonal redistributions, forcibly shifting them from 
one set of plans and projects to another. The first has to do with the value of 
'coherence and unity' in a person's life.56  Critics of classical utilitarianism have 
made much of the objection that it requires us to lead an incoherent life: fifteen 
minutes collecting for Oxfam, three hours as a nurse, twenty minutes as an 
investment banker, two hours shearing sheep, etc. Such a life, maximize social 
utility though it may, in some deeper sense adds up to nothing in the end.57  One 
way of capturing this thought is to say that you can be either a saint or a sinner, but 
that there is no point in being a saint and sinner on alternate days. 

As it stands, this is a perfectionist objection to forced intrapersonal redistri-
butions between a person's plans and projects. That is to say, a life characterized 
by more coherence at any moment in time and by more stability across time is a 
'better' life, by some external criterion.58  Of course, it is also a more satisfying life 
by the internal criteria that most people use in deciding what makes their own lives 
satisfying. But some people might happen to prefer a less coherent life to a more 
coherent one—regarding 'coherence' as a straitjacket constraining creativity, or 
whatever. Given this potential divergence, perfectionist arguments based on the 
objective goodness of a more coherent and unified life are potentially open to 
powerful anti-paternalist rejoinders. 

Remember, though, that the objection here in view is to forced shifts between a 
person's plans and projects. If someone freely chooses to adopt and abandon 
projects willy-nilly, that would be one thing. Even if we suppose that would be a 
less good life, by some external standard, we might nonetheless suppose that he 

56  Indeed, one of the more important arguments for compensation itself has long pointed to its role in providing 
stability, and hence coherence, in people's lives—removing 'insecurities', shoring up 'legitimate expectations' and 
easing 'psychological traumas' of those who fear (perhaps groundlessly) that they will be harmed (Sidgwick, above n 8, 
179-80; Tullock, above a 52, 54). As one modern writer puts it, 'Individuals have as a matter of principle a right to 
reasonable security in their persons and possessions, and accordingly a right to be compensated when that reasonable 
security is infringed'; N. MacCormick, Legal Right and Social Democracy (Clarendon Press 1982), 214. 

57  B. Williams, in J. J. C. Smart and B. Williams, Utilitarianism, For and Against (Cambridge Univ Press 1973) 75, 
108-18 and Williams, above n 12, especially chap I. 

SE  R. Nozick, Philosophical Explanations (Harvard Univ Press 1981) 403-51; R. Wollheim, The Thread of Life 
(Cambridge Univ Press 1984). 
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should be allowed to lead his own life as he pleases. But for someone to be forced, 
by some external agency, to drop one project and take up another (even one that he 
would himself regard as an equally good project) is something else altogether. Far 
from endorsing that policy, the anti-paternalist argument firmly condemns it. 

Second is the logically quite separate argument, from 'autonomy', against forced 
intrapersonal redistributions between a person's plans and projects. It is, after all, a 
central tenet of the liberal ethos that 'respecting' people means taking them as we 
find them.59  It is important, in those terms, that people should be free to choose 
their own life plans for themselves; and it is equally important, in those terms, that 
once those choices have been made other people should respect them.6° 

Modern welfare economics grasps this point, albeit imperfectly. There, 'the 
criterion used for [specifying] an increase in an individual's welfare. . . [is] that he 
is in a chosen position'.61  But surely taking people as we found them means 
respecting people's actual choices—ones that they really made, rather than ones 
they might have made in some counterfactual world that never has (and perhaps 
never will have) existed.62  What we are supposed to be respecting is people's 
choices, not their disembodied preference orderings.63  It would be flatly contrary 
to the fundamental ethos of liberal welfare economics to force people to 
consummate pareto-optimal deals, or to make such trades on their behalf without 
their permission.64  Suppose someone has contrived to sell my house out from 
under me, without my consent. Surely it would not suffice for him to reply to my 
protests that he got an exceptionally good price for it and that, despite the fact it 
was not for sale, I certainly would have agreed to sell it for that price if only he had 
been able to contact me. Whether or not I would have agreed, the point remains 
that I did not. By virtue of that fact alone, my autonomy has been violated.65  

" 0. O'Neill, 14 Philosophy and Public Affairs 252 (1985). 
"I We are obliged to respect those choices, not necessarily for their own sake, but rather for the sake of the dignity of 

those making them; Goodin, Political Theory and Public Policy (above n 48) chap 5. By that standard, too, 
compensation2  would constitute an inadequate substitute for compensation', and for much the same reason. Mucking 
about with a person's life plans, forcibly shifting him from one goal set to another (even if it is, from his own point of 
view, an equally good set of goals) is hardly the way to preserve the person's self-image or sense of dignity. 

61 1 M. D. Little, A Critique of Welfare Economics (Clarendon Press 1957) 37. Sometimes welfare economists phrase 
this test in terms of preferences or well-being, of course. But, operationally, they find themselves incapable of 
analysing these in any way except in terms of people's choices. 

"R. M. Dworkin, Taking Rights Seriously (Duckworth 1977) chap 6; R. M. Dworkin, in M. Kuperberg and C. 
Beim, (eds), Law, Economics and Philosophy (Rowman and Allanheld 1983) 123, 124-9. 

" Nor is it their reasons for choosing that we are supposed to be respecting. It is true that there were various arbitrary 
forces shaping choices (prices, market conditions, opportunity sets and budget constraints), of course. But that does 
not make the choices, once made, any less their choices: A. Lerner, 62 American Economic Review (Papers and Proceedings) 258 (1972). 

" B. Barry, in J. Elmer and A. Hylland, (eds), The Foundations of Social Choice Theory (Cambridge Univ Press 
1986) 11, 41. The same point is made in Sen's (above is 41,93) parable of 'two boys who find two apples, one large, one 
small. Boy A tells boy B, "You choose". B immediately picks the larger apple. A is upset and permits himself the 
remark that this was grossly unfair. "Why?" asks B. "Which one would you have chosen, if you were to choose rather 
than me?" "The smaller one, of course," A replies. B is now triumphant: "Then what are you complaining about? 
That's the one you've got." ' 

"For the liberal, 'the conclusion that A should come about rather than B cannot shake itself clear from the 
requirement about the manner of its coming about, namely that [the person involved] should have chosen it'; J. 
Broome, 30 Oxford Economic Papers 313, 316 (1978). See similarly J. Kleinig, 8 Canadianj of Philosophy (Supplement) 
91, 98 (1982), and Calabresi and MeLamed (above n 11, 1126). 
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Means-replacing compensationi respects both of these values, whereas ends-
displacing compensation2  respects neither. Providing people with alternative 
means to the same ends (compensationi) allows them to pursue the same, self-
selected goals as before. That they are the 'same' ensures unity and coherence; that 
they are 'self-selected' ensures autonomy. 66  Compensation2, in contrast, might 
leave people 'as well off as before', in some sense or another, but it forces them to 
pursue different goals than before. That they are different compromises unity and 
coherence; that they are forced compromises autonomy. 

Compensation2, in effect, forcibly pushes people along their indifference curves. 
The fact that a person remains on the same indifference curve means that, ab initio, 
he would have been equally prepared to accept either option, either his previous 
bundle of goods or his new bundle.67  He would have been: but as a matter of 
personal history, he did not (his life has gone down a different track, now); and as a 
matter of public morality, no one ever asked (he did not consent to the change). 
Morally, both those facts are vital." For those reasons, when a new bundle of 
goods is simply foisted upon people in compensation2, whether or not it is an 
equally good bundle is simply irrelevant. 

V. Policy Implications 
In so far as we are counting on compensation to right what would otherwise 
constitute wrongful inflicting of harms upon people, we must respect the following 
precepts that follow from the arguments developed above. 

(I) Prevention is better than compensation, where it is an irreplaceable object 
that would be lost. 

The logic of this proposition is simple. If something irreplaceable is lost, only the 
weaker form of compensation2  would be possible. People would be as well off but 
differently off than before. If the loss is prevented, however, that would leave them 

" Respecting autonomy obviously means giving the person what he has selected, instead of giving him yet another 
choice between multiple ways of getting something else—in part because maximizing autonomy is not a matter of 
maximizing options, and in part because we reasonably doubt whether any of his subsequent selections will be 
honoured, either. A programme of strong, means-replacing compensation]  may, in all sorts of ways, involve more 
interference with or intervention in a person's life than would a programme of weak compensation2. (Rehabilitation is 
more intrusive than cash compensation, for example.) But, again, autonomy is not a simple matter of non-intru-
siveness, either. 

67  Thomson, above n 10, chap 10, puts it in terms of your being willing, ex ante of your rights being violated, to sell 
their violator the right in exchange for that price being now paid as compensation. 

" If people themselves happen to value 'unity and coherence' or 'autonomy' in their lives, then a more sophisticated 
welfare economist can easily accommodate these points by saying that to be 'as good' the new bundle of goods foisted 
upon people must compensate for those losses as well. A corollary to that proposition, though, would be that we are 
free to neglect these considerations altogether if the person himself is not concerned by them—with the paradoxical 
consequences for liberalism noted in J. S. Mill's discussion, in On Liberty' (Parker 1859) chap 5, of allowing people to 
sell themselves into slavery. 
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in exactly the same position as before, still in possession of the irreplaceable object 
itself.69  

This explains the differential, noted by several economists, between how much 
people are prepared to spend to protect certain things and how much they are 
prepared to insure them for. Zeckhauser offers the compelling example of a woman 
facing the risk of breast cancer. Imagine she is willing to spend £5,000 for medical 
treatment to reduce the risk of cancer from 10% to 5%. That implies that the value 
of a healthy breast to her is £100,000. Suppose now she is offered insurance at the 
rate of £20 of coverage per pound's premium. Does it necessarily follow that she 
will pay £5,000 more to cover the full £100,000 that the breast is worth to her? 
Zeckhauser concludes that it does not: since the insurance money would not 
restore the breast, 'it would be quite rational for her to insure no more than the 
medical expenses' of the mastectomy. Similarly, when a Constable painting valued 
at £100,000 turned out, after having been stolen, to have been insured for only 
£2,000, the vicar explained: 'We never had any intention of selling it and we could 
never replace it so there wasn't any point in insuring it for its full value'.70  

This principle is also reflected in certain practices of the courts. Ordinarily, the 
courts let people do as they will; and they order tort damages after the fact if people 
have, in the end, caused others some harm. Sometimes, however, the 'nature of the 
interests' that stand to be harmed is such that damages would be a 'relatively 
inadequate remedy'. Where the interests that would be 'harmed by tortious 
conduct are so remote from the marketplace that . . . it is idle to speak of their 
compensation in terms of money', courts will not wait until after a tort has been 
committed. Instead, they will issue an injunction designed to prevent the tort from 
ever occurring.71  

Finally, notice that much that presents itself as compensation policy might just 
be an oblique form of prevention policy. This is so because, in many realms of 
compensation policy, the compensation would have to be paid (in whole or in part, 
directly or indirectly) by the persons responsible for causing the damage. Tort law 
is the clearest example of this; a weaker one might be workmen's compensation, 

49 Introducing his discussion of public policy with respect to accidental injuries, Atiyah comments that 
'compensation is nearly always second best; prevention is usually the first aim' (Cane, above n 18, 7). But he never 
explains why. The primacy of prevention might be overdetermined. Irreplaceability apart, psychometric evidence 
shows that people attach much more value to avoiding the loss of what they already have than to securing what would 
aPpear to be symmetrically large gains. See D. Kahnernan and A. Tversky, 47 Econotnerrico 263 (1979); J. L. Knetsch 
and I. A. Sinden, 99 Quarterly j of Economics 507 (1984); and R. Gregory and T. McDaniels, 20 Policy Sciences 11 
(1987); on the implications for the welfare economic analysis of law, see E. J. Mishan, 19 Oxford Economic Papers 255 

7) iusd 91 of ECOMMTIC.  Luerature 1 at 19 11(1971). 7* R. Zeckhauser, 23 Public Policy 419, 454 (1975); S. Reeve, Colchester Evening Gazette, 23 Oct 1985, 3; see more generally P. J. Cook and D. A. Graham, 91 QuarterlyJ of Economics 143 (1977). Another example of much the same 
form--offered by Culyer, above n 21, 23 and reproduced almost verbatim but without attribution by Haveman, 
Halberstadt and Burkhauser, above n 9, 30—leads Culyer (above n 21, 25) to conclude that in the preventive area, 
where we are considering measures to reduce the number of disabling events', the smaller ex post sum would be the 
PmPer measure of the cost of the loss. Surely the only reason the sum is smaller, however, is that the compensation is 

e , htsclequate to cover the full loss, which is properly represented by the other, larger sum; it is that larger sum that thus 
L./tIvvienta the true social worth of a successful policy of prevention. 6t.  Prosser and Wade, above 1, secs 936, 944, 944 comment b. See similarly Williams and Hcpple, above n 34, 

73. Among the examples Prosser and Wade (above a 1, sec 944 comment b) give of such interests that qualify for 
.12":4°c/i°11 bY iniunc-tion are 'interests in privacy, personal reputation, domestic relations, and personal property that is 

valuabk to the owner because of the sentiment he attaches to it'. 
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where the employer's contributions are uninsurable or where the premium paid for 
such insurance varies according to the number of claims the insured has lodged. 
Since the risk of incurring such expenses would presumably serve to deter people 
from actions likely to harm others, compensation policies in this way might double 
as prevention policies. It is hard to discern what the balance might be as between 
these two very different aims in present compensation schemes. But the prevention 
rationale clearly does explain what otherwise appear as anomalies in present 
policies, such as the awarding of compensation for 'loss of amenities' to a person 
who, through severe brain damage, has been rendered 'totally insensitive to his 
loss'. Here the deterrent/prevention rationale is clearly controlling. The principle 
at work is simply that 'it should not be cheaper to kill than to maim, and, further, it 
should not be cheaper to injure a person so severely that he is incapable of 
obtaining any enjoyment from a sum awarded to him as compensation than to 
injure him less severely'.72  That argument has nothing to do with the adequacy of 
compensation for the victim, and everything to do with the adequacy of the 
deterrent for the tortfeasor. 

(2) Where a lost object is replaceable, the compensation offered should include 
the closest possible substitute for that which has been lost. 
The aim of that form of compensation which can legitimize otherwise illegitimate 
state action—compensationi—is to allow people to remain in exactly the same 
position with respect to exactly the same ends as before the damage occurred. The 
goal is to make sure that means can be replaced without ends being displaced. The 
more nearly perfect the replacement (the better the substitute) that is being 
offered, the more nearly this goal of compensation'  has been accomplished.73  

This principle goes some way toward explaining why we are relatively com-
fortable in compensating people for losses that can be truly said to have some 'fair 
market value'. The advantage usually claimed for this class of cases is that here we 
can unambiguously fix a fair (ie, market) price on the losses.74  But that, I think, is 
the smaller part of the story. The real advantage in such cases lies, I think, not in 
the fact that there is a market price for those things which are marketed. It lies 
instead in the fact that there is a market in those things which are marketed. That is 
to say, people can take the money they receive in compensation, go out into the 
marketplace, and buy another object just like the one they have lost. 

72  Williams and Hepple, above n 34, 83; see also Cane, above n 18, 187-8. On deterrence and accident prevention 
more generally, sec Cane, above n 18, chap 24 and G. Calabresi, The Costs of Accidents (Yale Univ Press 1970). 

73  In so far as 'autonomy' is the value underlying our preference for compensationi, we should wherever feasible 
give people a choice between the most perfect substitute or something else, if they preferred. (The argument in Section 
IV above is for the most perfect possible substitute to be among those compensations offered, merely.) That might 
argue for cash rather than in-kind compensation, at least in so far as 'the most perfect substitute' could itself be 
obtained in the market for cash. Often, of course, it could not. 

74  Corwin (above n 6,402) and Calabresi and Melamed (above n 11, 1108) discuss this in connection with exercise of 
powers of eminent domain, Prosser and Wade (above n I, sec 903 comment a) in connection with tort damages. Some 
go so far as to argue that the only reason we prohibit certain acts under the criminal law, rather than letting criminals 
'buy out' their victims with compensation, lies in the difficulty of pricing what has been lost in a criminal assault: 
court-assessed damages 'represent only an approximation of the value of the object to its original owner and willingness 
to pay such an approximate value is no indication that it is worth more to the thief than to the owner'; Calabresi and 
Melarned, above n 11, (see similarly Nozick, above n 5, 64-5). 
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This principle also explains the emphasis upon rehabilitation in so many of our 
actual compensation policies, detailed in Section II. Rehabilitation, understood 
literally, consists in restoring lost functioning of that which has been damaged; 
understood metaphorically, it consists in substituting for that which has been 
damaged something that will perform much the same function. Occupational 
therapy is an example of the former, prosthetic devices of the latter.75  

This emphasis upon rehabilitation also goes some way toward explaining why 
public policy should so often strive to aid the injured (and disabled, in particular) 
as a group rather than as individuals. As Donald Harris observes, 

Handicapped people are usually dependent on governmental or community projects to 
provide them with specially-adapted housing or transport, parking and recreational 
facilities, access to buildings open to the public such as museums, theatres, cinemas, etc. 
The common law notion of giving the individual his own sum of money to find his own 
facilities on an individual basis is not realistic in the modern world. 

Giving someone who has been crippled monetary damages does not help him up 
the stairs to the City Council chambers, whose meetings he used regularly to 
attend. Building him a wheelchair ramp does. 'The importance of these facts is that 
they suggest that public expenditure of money to overcome difficulties of this kind 
may be a higher priority than more private compensation for disabilities as such.'n 

(3) People should be compensated as best they can for irreplaceable objects 
once lost; but that does nothing to legitimize policies deliberately inflicting those 
losses. 

Sometimes people suffer irreparable losses, despite our best efforts at preventing 
them. Or sometimes we find ourselves inflicting irreparable losses as part and 
parcel of some policy that is independently legitimized whether or not compen-
sation is paid. Once irreplaceable objects have been lost, compensation2  is the only 
possible remedy. It is a very inadequate remedy, to be sure: ex lzypothesi, there are 
no close substitutes available. Still, inadequate though it may be, compensation2  is 
surely better than nothing. There can be little doubt that it should be paid.78  

We must, however, be very clear as to what its payment might accomplish. 
Payment of compensation in the strong sense—compensationi—can right wrongs 
fully and completely legitimize our loss-inflicting course of conduct. Payment of 
compensation in the weak sense—compensation2—cannot. In so far as losses are 
irreparable, compensation is necessarily inadequate. And in so far as compen-
sation2  is thus inadequate, so too is the plea that 'compensation has been (will be, 
could be) provided' inadequate to excuse a loss-inflicting course of action that 
would otherwise be illegitimate. 

" Haveman, Halberstadt and Burkhauser, above n 9, chap 4. 
76  Han-is, above ii 27, 48. 

Atiyah, in Cane, above n 18, 379 if. 
73  Calabresi and Melamed, above n 11. 
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The distinction I have in mind here can best be evoked by examples from 
criminal injuries compensation policies. It is one thing to pay the widow of a soldier 
killed by IRA snipers £100,000 in compensation after the fact; it is quite another to 
use that sum in deciding ahead of time whether or not to buy soldiers flak jackets 
that would save their lives." Or, for another example, it is one thing to decide that 
we should pay rape victims £1,000 in compensation; but it would be quite another 
to decide that it would be cheaper to pay off the two victims that will predictably 
get raped in some particularly dark street than to install a £3,000 lighting system. 
That compensation of this sort is inadequate does not mean that it should not be 
paid at all. But it does mean that it should not be counted upon to right all the 
wrong. Prevention is still the best policy. 

VI. Conclusion 
For our conclusion, let us return to that classic cautionary tale concerning 
economism and public policy, the Roskill Commission. Among the things that 
needed to be calculated in reckoning the costs and benefits of a third London 
airport were the losses to homeowners who would be displaced. Just reckoning the 
value of a house at its market price obviously understates the true value of the 
house to the householder. After all, he declines to sell his house on the free market 
at the market price: what right do we then have to assume that he would be fully 
compensated for its loss by the same price he has already rejected when it is 
compulsorily purchased by the government?80  So the Roskill Commission set 
about surveying residents, asking, 'What price would be just high enough to 
compensate you for leaving this house (flat) and moving to another area?' 

The striking thing about this survey was that 8 per cent of respondents said that 
they would not move at any price. Now, as Mishan says, 'it may be that a good 
interviewer would have elicited a finite sum. . .—perhaps £50,000? or E5 million?' 
But, as he goes on to say, 'it is not altogether inconceivable that for some older, or 
unworldly, people all that [money] could buy for them would not suffice as 
compensation for having to live elsewhere'." 

Presumably few people would be so silly as to deny that with E5 million in 
compensation they would, in some sense, be better off moving out of their 0,000 
house and living elsewhere. What these respondents would surely have said is not 
that they are better off, but rather that no amount of money can replace lost 
friends, etc. In my terms, it is the impossibility of compensationl, not the 
inadequacy of compensation2, that was at issue here. 

79  So, for example, if the flak jackets cost £100 each, they would be provided only if more than 1,000 soldiers will be 
shot in ways that would prove fatal without the jackets but would not prove fatal with the jackets; cf. Tuflock, above n 
52, 53-4. This leaves open the question of whether it is permissible to impose or incur mere risks of such losses. For 
diverse views on this, compare: Nozick (above n 5, 82 if); Goodin, Political Theory and Public Policy (above n 48) 

157-8; and Thomson, above n 10, chap 11. 
.3  Of course, one of the reasons homeowners do not sell privately but might be fully compensated publicly is that 

the public would also compensate them for the costs of moving, which private purchasers would not. 
Si Mishan, above n 13, 462-3. 
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This, I dare say, is a common pattern. Most policies will probably run up against 
at least 8 per cent of losers who feel hard done by in some such way. That is not to 
say that we should not carry forth with the policy. There are all sorts of reasons for 
and against building a third London airport; the uncornpensatablei loss of 
displaced residents is just one among many, and on balance we may well decide 
that it is best to go ahead with the policy. What we cannot say, however, is that 
since losers will (or could) be compensated, they have no grounds for complaint. 
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Calculating Lost Future Earnings Under 
ederal Law: Courts Must Consider Inflation 

As Well As The Earning Power Of Moneyt 

I. INTRODUCTION 

The principal goal of tort damages in personal injury or wrongful death 
eases is full compensation of the injured party.' Ideally, the plaintiff 
thould be placed in the same position he would have occupied had the tort 
sever occurred.' In calculating the lost earnings element of compensatory 
damages, the basic objective is to determine as accurately as possible the 

Present sum of money that will replace the lost future wages.3  Although 
eriodic payments could be used, awards have traditionally been paid in a 

fihis comment received the 1985-86 "Best Comment Award" presented by the law firm of Snell Wilmer, Phoenix, Arizona. 
0: See, e.g., Bussy v. 

Donaldson, 4 U.S. (4 Dall.) 206, 207 (1800); 
PROSSER AND KEETON ON THE W OF TORTS § 

4, at 20 (W. Keeton 5th ed. 1984). ,2. See, e.g., 
Beaulieu v. Elliott, 434 P.2d 665, 670-71 (Alaska 1967) (citing 

MCCORMICK, DAM-
qes § 86, at 304 (1935)); 

RESTATEMENT (SECOND) OF TORTS § 901 comment a (1977); Henderson. 
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. Jones & 
Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523, 533 (1983) (citing D. 

DOBBS, LAW OF 

20 SAN DIEGO L REV. 307, 308 (1975) (citing F. HARPER & F. JAMES, THE LAW OF TORTS, 24 & 25 (1956)). 

IES § 8.1 (1973)); accord, e.g., 
Doca v. Marina Mercante Nicaraguense, S.A., 634 F.2d 30, '40  (2d Cir. 1980), cert. denied, 451 U.S. 971 (1981). In Pfeifer, the Supreme Court noted that in xrsonal injury action, damages for lost earnings are awarded to compensate the 

injured party for 
ic
's; in a wrongful death action, "a similar but not identical item of damages" is awarded to 

TIPensate either the worker's survivors or his estate for the harm caused by the decedent's lost n8 capacity. Pfeifer, 
462 U.S. at 533 n.8. However, the problem of adjusting a lost earnings 

k.inds of actions. Id. 
for real wage growth, income taxes, inflation, and the earning power of money is the same for 
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lump sum at the conclusion of the trial.' 
This comment examines how federal courts consider the impact 

flation and the earning power of money in calculating lump sum aw  
Section II discusses discounting to present value and concludes that 
counting without considering inflation is acceptable only if prices d 
or remain constant. Section III explains that although federal courts 
ditionally ignored inflation when estimating lost future earnings, they 
reject this approach because it unfairly penalizes the plaintiff. Al 
the United States Supreme Court agrees that inflation must be consi 
when estimating and discounting lost earnings, the Court has refu 
establish an exclusive federal procedure for doing so.° Therefore, S 
IV discusses the various approaches courts currently use to account 
inflation and the earning power of money when calculating lost fu 
earnings. These include the total offset approach, the market interest 
approaches, and the below market interest rate approach. The policies 
derlying these approaches are analyzed, and the advantages and disad 
tages of each approach are compared. Section V concludes that ref 
data indicating how well the various approaches predict future earnin 
currently unavailable. Therefore, a multidiscipline study group should, 
each approach's accuracy, efficiency, and predictibility by applyingri 
data from past cases. The Supreme Court should then adopt the 
method as a rebuttable presumption, placing the burden of showing' 
another approach should be used on the party seeking to use it. 

II. DISCOUNTING TO PRESENT VALUE 

Discounting is used to determine the present value of money to 
ceived sometime in the future.°  Because the right to receive $1.00  
future is worth less than $1.00 today, $1.00 to be received at a fun': 
time has a present value less than $1.00.7  How much less depends,9;.1* 

. f? 

Pfeifer, 462 U.S. at 533. 
,s4 

See infra notes 74-83 and accompanying text. 
e 

.; 

"Discounting to obtain a present value is just the reverse of figuring the future valet 
current investment that grows at some compound rate of interest." Carlson, Economic Anal 

Courtroom Controversy: The Present Value of Future Earnings, 62 A.B.A. J. 628, 629 (1976) 

standard compound interest formula is F—V(l+r)", where F is the future value at the c ; 4 ' 

periods, V is the present or beginning value, r is the periodic interest rate, and n is the nurn 
periods hence. By manipulating the compound interest formula, one can derive the present 
formula: F • [1/(1+0] ••• V. where 1/(1+r)" is the discount factor used to reduce F, the 
value desired, to V. the present value of F. For a discussion of discounting and compounding., 
Gorrz, LAW AND ECONOMICS, ch. 3, at 158-63 (1st. ed. 1984). For a general discussion of d' 

ing principles, see W. PYLE & K. LARSON. FUNDAMENTAL ACCOUNTING PRINCIPLES, Ch. 12, A 

13 (9th ed. 1981). 
This assumes that the interest rate is positive. Hanke, How to Determine Lost Earning 
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 period involved and at what interest rate the money can be invested.8 
' ' /The higher the discount rate, the lower the present value of the award.° 
04Thus, discounting lost annual income estimates, prior to adding them to 
' iget the total amount necessary to compensate the plaintiff, substantially 

reduces lump sum awards." 

4
a- The Supreme Court first required lump sum damage awards for future 

benefits to be discounted to present value in 1916 in 
Chesapeake & Ohio Railway v. Kelly." 

The Court reasoned that lump sum awards could be • 
. invested to earn additional money; therefore, they had to be reduced to 

present value to avoid overcompensating the plaintiff-investor." By invest- 
- ,!ing the discounted award, the plaintiff would earn interest that could be 
. -11added to the original award, providing an income stream exactly equal to is lost earnings stream.'3  The Court stated that the plaintiff is entitled to 

risk-free stream of future income to replace his lost earnings, and he 
;cannot be expected to make risky investments'4  or exercise the financial 

-,., ' I of an investment expert;" therefore, the interest rates used to dis-
.4 . unt future earnings awards are those on safe investments yielding mod-te returns." 

j, 27 PRAC. LAW. 27, 30 (1981). 

rk S. For instance, the present value of 51.00 invested at 10% for I year is 5.91; its present value is 

l'
•,k:filly $.83 if it is invested at 20%. Similarly, $1.00 

invested at 
10% for 20 years has a present value of „411aly 5.15, and if invested at 20%, it has a present value of a mere $.03. 

Id. 
, 9. Carlson, supra note 6, at 629; Hadley & Rapp. 

Estimating Future Lost Earnings. Some Com- mon Problems. 21 TRIAL 28, 31 (1985) 
(the present value obtained is extremely sensitive to the 4* . discount rate chosen). 

. 4'10 . • Carlson, supra note 6, at 629. I, 
' .',11. 241 U.S. 485 (1916). In Kelly, 

the plaintiff brought a federal cause of action under the Fed- Alt Employer's Liability Act (FELA), 45 U.S.C. §§ 51-60 (1939), in state court. The Court ruled 
.  011 the "proper measure of damages is inseparably connected with the right of action" and in FELA 

Sses must be determined according to federal law. 
Kelly, 241 U.S. at 491. ..- •12• Kelly, 

241 U.S. at 489. In addition, the Court noted that the plaintifrs duty to mitigate 
i iliamages requires him to invest his award, receive interest earnings on it, 

and thereby reduce the lefenclant's out-of-pocket payment. 
Id. at 489-90. See 

Jones & Laughlin Steel Corp. v. Pfeifer, 462 ILS. 523, 536-37 & 537 n.20 (1983). Referring to the 
Kelly rule, the Court noted, "Eallthough this 

,,,,,i
9:ould be sc.en as a way of ensuring that the lump-sum award accurately represents the pecuniary 

.•as of the time of trial, it was explained by reference to the duty to mitigate damages." 
Id. at 

, ...2^Senich, The Reverse Tax Effect in Wrongful Death or Injury Estimates, 
17 TRIAL 16 (1981). 

14:: Kelly, 
241 U.S. at 490-91; see Pfeifer, 462 U.S. at 536-37. Kelly

, 241 U S at 490. The Court noted that earnings resulting from the investor's financial '7'!Ikal.  and 
experience were earned partly by the investor rather than solely by the investment. 

Id. 
'ilk Id, 

at 490-91. Interpreted literally, this would require litigants to use Uunitcd States govern-. s

ecurities to derive an appropriate discount factor because they are the safest investments avail-, :
formuzis & Pickersgill, 

Present Value of Economic Loss: A Guide to Jones ct Laughlin v. IA' 21 TRIAL 22, 24 (1985). 
Tort law support the requirement that the rate of interest on risk-

S
eCurities is the appropriate rate of discount. Henderson, 

supra note 2, at 310 n.7. Once liability 
bet? e

stablished the tortfeasor cannot rely on the probability that the plaintiff can recover part of 
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The economic rationale for discounting, as required by Kelly, was  
based on the economic history and theories of the latter nineteenth cen.L4  
tury." During the late 1800's, the earning power of money was increasing 
as the United States experienced a deflationary economy. For example, 
between 1867 and 1896, price levels dropped by approximately forty per. 
cent." Assuming that past trends would continue or at least that prices 
would remain constant," courts sought to avoid giving plaintiffs a wind- f ` 

fall." Because it was "self evident that a given sum of money in hand is 
worth more than the like sum of money payable in the future,"2' the  
award had to be reduced to present value by the interest rate the plaintiff 
could earn on "the best and safest investments."" If prices remained con-
stant, discounting the award by the market interest rate would provide a 
sum of money whose principal and compound interest would exactly repli-
cate the plaintiff's lost earnings." If future prices declined, market rate 
discounting would allow the plaintiff slightly more than his losses because 
deflation would give him greater purchasing power." Thus, courts were 
not penalizing plaintiffs by discounting without considering inflation as 4  
long as prices continued to decline or remained constant." 

the damages by speculating in the securities market. Id. Contra Conklin, Wrongful Death Damages: 

Expansion, Inflation. Discounts and Taxes—The Numbers Game, 28 TRIAL LAW. GUIDE 249, 253 

(1984) (the fiction of the half-wittcd plaintiff, who despite having hired skilled attorneys, will be 
helpless in the investment world, is one of the great jokes of damage calculations); Jarrell & Pul-

sinelli, Obtaining the Ideal Discount Rate in Wrongful Death and Injury Litigation, 32 DEF. Li. 191, 

192 n.I (the plaintiff need only be sophisticated enough to hire an investment adviser); Comment, 
Future Inflation, Prospective Damages, and The Circuit Courts, 63 VA. L. REV. 105, 130 (1977) (a 

plaintiff receiving a lump sum award substantial enough to make inflation and discounting significant 
factors can afford to hire an expert financial adviser). 

Henderson, supra note 2, at 309. 
Id. 
Id. (the best assumption that can be made about the future is that it will be like the past). 4 

Contra Formuzis & O'Donnell, Inflation and the Valuation of Future Economic Losses, 38 Moral.. 

REv. 297, 299 (1977). During periods of price stability, economists commonly predicted future infla-
tion by projecting the historical rate of inflation into the future. Id. However, this method of forecast-

ing inflation is unacceptable because it is unreliable and speculative. Id. 

See. e.g., Jones & Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523, 536-37 (1983); Kelly, 241 4 
U.S. at 489; O'Shea v. Riverway Towing Co., 677 F.2d 1194, 1199 (7th Cir. 1982); Beaulieu V. 
Elliott, 434 P.2d 665, 671 (Alaska 1967); Note, Determining the Effect of Inflation on Lost Future 

Earnings.-  What Price Equity?, 57 ST JOHN'S L REv. 316, 322 (1983) ("The impetus for discounting 

lost future earnings is to avoid giving the plaintiff a windfall . . ."). 

Kelly, 241 U.S. at 489. This is because the plaintiff can invest the money and earn interest. 

Pfeifer, 462 U.S. at 536-37. 
Kelly, 241 U.S. at 491. 
Henderson, supra note 2, at 309. 
See Pfeifer, 462 U.S. at 536-37, 540; Henderson, supra note 2, at 309. The plaintiff would 

earn interest income sufficient to maintain his existing nominal income; thus, he would be able to
receive somewhat more than what his lost wages would have been in a deflationary economy. 

Henderson, supra note 2, at 309. 
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III. THE SUPREME COURT'S DECISION ON INFLATION AND LOST 
FUTURE EARNINGS 

Since World War II, however, wages as well as prices have increased 
consistently," and inflation has become a "permanent fixture in our econ-
omy."27  The advent of inflation,28  as an important American economic 
problem," forced courts to reconsider their traditional policy of discount-
ing by the market rate of interest without considering the impact of infla-
tion on future wages. 

A. Rejection of the Traditional Approach 

Traditionally, most federal courts were reluctant to recognize inflation- 
lary factors in estimating lost future earnings" because they considered 

eath Damages: 
WIDE 249, 253 
)rneys, will be 
Jarrell & Pul- 
I DEF. Li. 191, 
er); Comment, 
130 (1977) (a 

ting significant 

like the past). 
s. 38 MONT. L 
ed future infla-
lod of forecast 

33); Kelly, 241, 
2); Beaulieu Y. 
9ri Lost Future 
for discounting 

d earn interest. 

plaintiff would 
nild be able,•1? 
economy. 

Pfeifer, 462 U.S. at 538. Wages have increased regularly since World War II, primarily be-
:cause of inflation and increased labor productivity. Comment, Inflation. Productivity, and the Total 
t Offset Method of Calculating Damages for Lost Future Earnings, 49 U. CHI L REv 1003, 1007 
(1982). Between 1947 and 1973, average, nonfarm scctor compensation increased by a compound rate 
of 5.6%, and the consumer price index increased by a compound rate of 2.8%. Henderson, supra note 
2, at 311, 315. Wage increases were due to productivity gains, inflation, and unionization. Id. at 314-

-l5. Although productivity increases were the major cause of the rise in money earnings between 1947 
and 1973, inflation became a more significant factor in wage increases after 1965. Id. at 315-16. 

Pfeifer, 462 U.S. at 538. See. e.g., Doca v. Marina Mercante Nicaraguense, S.A., 634 F.2d 
30,37 (2d Cir. 1980) ("In short, courts cannot fail to recognize that inflation is a dominant factor on 

.the current economic scene and, despite episodic recessions, is likely to be so for the forsecable fu-
cert. denied, 451 U.S. 971 (1981); Henderson, supra note 2, at 318, 322 (some inflation is 

inevitable because monetary and fiscal policy are both aimed at achieving full employment, and fall-
.1,.?ing prices defeat this goal by adversely affecting business expectations); Note, supra note 20, at 324-

2-5 & 324 n.36 (citing HOUSE COMM. ON THE BUDGET, REPORT OF THE TASK FORCE ON INFLATION, 
H.R. REP. No. 12, 96th Cong., 1st Sess. 24-26 (1980) [hereinafter TASK FORCE REPORT)). The TASK 
FORCE REPORT summarizes price history in the United States over the post World War II period. Id. 

rle^Combining statistics with explanations, it explains why inflation has become such a persistent prob- 
,r :lem. Id. 

Inflation is defined as "a general increase in the price level and refers to an average change in 
prices." Note, supra note 20, at 318 (quoting TASK FORCE REPORT, supra note 27, at 27). See 

alsa Henderson, supra note 2, at 318 ("inflation is defined as a rise in the general price level. . ."). 
Note, supra note 20, at 324-25 & 324 nn.36-37 (citing TASK FORCE REPORT, supra note 27, It 24). See Henderson, supra note 2, at 309-10. 

30, Pfeifer, 462 U.S. at 539-40. See. e.g., Johnson v. Penrod Drilling Co., 510 F.2d 234, 241 (5th 
Cir.) (en banc), cert. denied, 423 U.S. 839 (1975), overruled, Culver v. Slater Boat Co., 688 F.2d 
280 (5th Cir. 1982) [hereinafter "Culver I"], overruled, Culver v. Slater Boat Co.. 722 F.2d 114 (5th 
Cir. 1983) (en banc) [hereinafter "Culver In; Sleeman v. Chesapeake & Ohio Ry., 414 F.2d 305, 
307-08 (6th Cir. 1969). In Penrod, the Fifth Circuit refused to consider future inflation because it 
could not "so surely discern the shadow of inflation as a coming event to warrant requiring its inclu-
lon in a present rule for calculating future damages." Penrod, 510 F.2d at 236. Thus, lost future 
earnings were to be computed without inflation and discounted to present value using "an appropriate 
Interest rate prevailing at the time and place of trial." Id. at 237. In Sleeman, a case based on federal 
law. the Sixth Circuit found error in the trial court's failure to discount an award to present value 

on the theory that inflationary trends would offset the present value reduction. Sleeman, 414 
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them "too speculative a matter for judicial determination."" Courts re, 

quired the plaintiff, in presenting evidence that his wages would increas1  

due to individual and societal factors, to prove that these factors weri 
neither influenced by nor intertwined with future price inflation.32  Be  

cause inflation is implicitly incorporated in market interest rates, court 
using the traditional approach considered inflation when discounting fu 
ture earnings, but ignored it when estimating them. In inflationary peni 
ods, this asymmetrical treatment systematically undercompensated th 

plaintiff and gave the defendant a windfall." 
This inequity resulted in part from the nature of interest rates." Mai 

ket interest rates on risk-free investments are determined by two ell 
ments: the real interest rate representing the price of money in an infll 
tion-free economy, and an additional percentage equal to the anticipat( 
inflation rate." In a constant dollar economy where prices are expected 
remain stable, the market interest rate exactly equals the real price 
money because there is no inflationary factor. If the market operated 
perfect information, it could reliably forecast future inflation and adjt 
the market interest rate to prevent the investor from losing purchasi 
power caused by rising prices." Because of the adjustment process, t 
investor would always receive a positive real return on his money." Sii 
ply put, interest rates would rise and fall perfectly with inflationary ( 

F.2d at 307. Although recognizing that economic history indicates that the courts treat a plai 
unfairly when they calculate his lost future earnings based solely on his present wages, the S 
Circuit admonished the lower courts not to "explore such speculative influences on future damagi 

inflation and deflation." Id. 
at 305, 307. Holdings such as these have caused at least one comment 

to conclude that the federal appellate level is the segment of the judiciary with the most outfit
,  

economic views. Henderson, supra note 2, at 307, 319, 327. 

Penrod, 510 F.2d at 241. 
‘1 

Higginbotham v. Mobil Oil Corp., 545 F.2d 422, 434-35 (5th Cir. 1977), 
rev'd on 

grounds, 436 U.S. 618 (1978). As a practical matter, the 
Penrod-Higginbotham ruling prevent 

plaintiff from presenting "evidence of likely wage increases based upon merit or productivity, e 

on a misreading of Penrod 
or a perceived (and sometimes actual) impossibility of separatini 

inflationary elements from admissible merit-productivity increases." 
Culver I, 688 F.2d at 292 

See. e.g., Pfeifer, 462 U.S. at 540; Culver 1, 688 F.2d at 295; Doca v. Marina Mcr 

Nicaraguense, S.A., 634 F.2d 30, 38 (2d Cir. 1980), 
cert. denied, 451 U.S. 971 (1981); Coyne 

sent Value of Future Earnings: A Sensible Alternative To Simplistic Methodologies, 
49 INS. C 

1 25, 25-26 (1982); Henderson, supra note 2, at 310; Notc, supra note 20, at 322. 

See I. FISHER. APPRECIATION AND INTEREST 75 (1896). 

See. e.g., I. FISHER. THE THEORY OF INTEREST 
43 (1930); Carlson, supra note 6, a 

Comment, supra note 26, at 1009; Comment, supra note 16, at 128-30; Note, supra note 20, a 

See. e.g., 
O'Shea v. Riverway Towing Co., 677 F.2d 1194, 1199 (7th Cir. 1982): Con 

supra 
note 16, at 129. Lenders must receive a market interest rate greater than the inflation I 

make any real purchasing power gains from their investments. 
In a stable economy or an economy which predicts inflationary or deflationary acne 

fectly, the real rate of interest would always be positive because an investor must be "paid" to 

present consumption. See Comment, supra note 16, at 129 (citing I. FISIIER, supra note 35, 
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pectations, protecting investors from anticipated price changes. 

Unfortunately, in the real world, inflation is not perfectly foreseeable; 
therefore, market expectations of inflation or deflation lag behind actual 
changes." Interest earnings cannot fully compensate the plaintiff because 
the market interest rate lags behind unexpected changes in the price in-dex causing fluctuations in the real interest rate.3° Thus, because interest rates contain an anticipated rather than an actual inflationary element," 
when unexpectedly high inflation occurs, actual inflation exceeds antici- 
power. pated inflation, causing the plaintiff-investor to lose real purchasing 

Furthermore, the inflationary factor in interest (discount) rates is only 
designed to compensate the investor for loss of purchasing power in the 
principal invested and interest earnings on that amount." At most, the 
discount rate will compensate the plaintiff for inflationary and real earn-
ing effects on his discounted award." It cannot compensate him for infla-
ion-related wage increases." By investing his award at the "inflation-ad-
usted" interest rate used to discount his earnings to present value, the 
laintiff could at most maintain his nominal income." He would not be 
ble to replicate his lost earnings in an inflationary economy." Thus, an 
ward for lost future earnings calculated in the traditional manner would ecessarily u

ndercompensate the plaintiff unless he lived in an inflation 

38. See generally 1 FISHER, supra note 35, at 36-44. 
est theory, to state: 

' 39. Id. 
at 43-44. These real world qualifications caused Irving Fisher, the father of modern inter- 

4, When the cost of living is not stable, the rate of interest takes the appreciation and 
depreciation into account to some extent, but only slightly and, in general, indirectly. 
That is, whcn prices are rising, the rate of interest tends to be high but not so high as it 
Should be to compensate for the rise; and when prices are falling, the rate of interest 

St 43. tends to be low. but not so low as it should be to compensate 
for the fall. 

Comment, supra note 16, at 128 (citing Gibson, 
Interest Rates and Inflationary Expecta-New Evidence, 62 Am. EcoN. REV. 854, 855 (1972); Sargeant, 

Anticipated Inflation and the 
Of Interest, 86 Q.J. ECON. 212, 212-13 (1972)). See, e.g., O'Shea v. River-way Towing Co., 677 F.2d 1194, 1 199 (7th Cit. 1982); Anderson St 

S. 
Rejoinder and Clarification of Zocco-Ledford's 'Penrod Overruled.- Implication and Short-in Culver,-  30 LoY. L. REV. 87, 97-98 (1984); Note, supra note 20, at 322-23. 

, 42- See, e.g., O'Shea, 677 F.2d at 1199. -t43. Id. 
44. 

Jones & Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523, 540 (1983); 
O'Shea, 677 F.2d at 

99

.1f the inflationary predictions contained within the interest rate were too low, the plaintiff could even maintain his nominal income. .45. Pfeifer, 462 U.S. at 540; O'Shea, 
677 F.2d at 1194. If his award was discounted by 10%, he 

recoup this 10% by investing the lump sum award at a 10% compound interest rate. However, if 
had increased by 8%, he could not recover this 8% real loss of purchasing power because his 

trowth. See Carlson, supra note 6, at 629. 
led earnings had not been increased by a compound factor to account for inflation induced 
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free economy or it was assumed that his wages would have remained eo' 
stant throughout his worklife." •i 

As long as inflation rates remained low, this inequity was assumed • 
imal and thus disregarded by courts and litigants alike." However, doubt 
digit inflation in the 1970's forced the courts to reevaluate their positions, , 
A consensus of the circuit courts rejected the traditional approach be., 
cause it unfairly prevented plaintiffs from explicitly considering inflation, ' 
while allowing defendants to reduce the award by a discount factor co 
prised largely of an inflation premium.48  In 1983, the Supreme Court su 
ported this consensus, concluding that inflation "ideally should affect bo 
stages of the calculation.' 

See. e.g., Carlson, supra note 6, at 629; Henderson, supra note 2, at 310; Note, supra note 

at 323. 
Pfeifer, 462 U.S. at 540; Henderson, supra note 2, at 320. 

Pfeifer, 462 U.S. at 540-41. See, e.g., Culver 1, 688 F.2d 280, 286 (5th Cir. 1982) (In ft 

maritime personal injury case, the Fifth Circuit overruled Penrod, finding that "discounting an award;  

in this manner results in unfairness to a plaintiff or his beneficiaries."); Pfeifer v. Jones & Laughtli; 

Steel Corp., 678 F.2d 453, 461 (3d Cir. 1982) (In a Longshoremen's and Harbor Workers' Compesi.:3,  
sation Act (LHWCA), 33 U.S.C. §§ 901-950 (1976), case, the Third Circuit adopted the total off 
approach as a rule of federal law, noting that "an honest and accurate calculation must consider tha 

stark reality of inflationary conditions."), rev'd on other grounds, 462 U.S. 523 (1983); O'Shea 

Riverway Towing Co., 677 F.2d 1194, 1200 (7th Cir. 1982) (In a tort action under admiralty jurin• 
diction, the Seventh Circuit required "that inflation be treated consistently in choosing a discount rats" 

and in estimating the future lost wages to be discounted to present value using that rate."); Docai. 
Marina Mercante Nicaraguense, S.A., 634 F.2d 30, 38 (2d Cir. 1980) (In a personal injury action 
brought under the LH WCA, the Second Circuit considered "whether inflation, as a component or 
interest rates, should be considered for the defendant (by discounting at the prevailing interest rate), 

but ignored for the plaintiff (by rejecting any compensating adjustment for inflation)." The court 
concluded that "inflation is not too speculative to be taken into account in determining awards 
future lost wages."), cert. denied, 451 U.S. 971 (.1981); Steckler v. United States, 549 F.2d 13 

1378 (10th Cir. 1977) (In a Federal Tort Claims Act (FTCA), 28 U.S.C. f 2674 (1976), action. UM 

Tenth Circuit "approved the trier of fact taking into account estimated changes in the purchulas 
power of money, and at the same time discounting the future income stream to its present valuall 
United States v. English, 521 F.2d 63, 75 (9th Cir. 1975). (Applying California law in a FTCA ` 

the Ninth Circuit stated: 
[lInflation has become a considerably more important factor in our economic lives. Ig- 
noring inflation is, in essence the same as predicting it will not occur, or that its effects 

will be de minimis. While the administrative convenience of ignoring inflation has some 
appeal when inflation rates are low, to ignore inflation when the rates are high is to 
ignore economic reality. 

The Ninth Circuit required the lower court to "first estimate future income and expenses, taking into
.  

account estimated changes in the purchasing power of the dollar, and then discount this future 

come stream to its present value."). 
Pfeifer, 462 U.S. at 538. The Supreme Court supported the consideration of inflation in dictc: 

in Grunenthal v. Long Island R.R., 393 U.S. 156 (1968), rev'g 388 F.2d 480 (2d Cir.), rev'g 299 

Supp. 813 (S.D.N.Y. 1967), and in Norfolk & Western Ry. v. Liepelt, 444 U.S. 490, 
reh'g denit4,1 

445 U.S. 972 (1980). In Grunenthal, the Court allowed the trial judge to consider recent wage 

creases for work similar to the plaintiff's and the likelihood that similar increases would continual 

Grunenthal, 393 U.S. at 160. In Liepelt, the Court rejected the argument that future income MOP 
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B. Calculating Lost Earnings: The Supreme Court's Guidelines 

In Jones & Laughlin Steel Corp. v. Pfeifer," the Supreme Court rec-
ognized that inflation is an economic reality and held that courts must 
consider its impact when calculating lost earnings under the Longshore-
men's and Harbor Workers' Compensation Act (LHWCA)." Although 
the Court outlined a two-step calculation process52  and analyzed the rele-
nt factors to be considered in both an inflation-free" and an inflation-

,ary economy," the Court declined to elect an exclusive federal procedure 
for determining the impact of inflation on lost earnings awards.55  

1. Calculating Lost Earnings in an Inflation-free Economy 

,Even in an inflation-free economy, a two-step calculation process is nec-
essary: annual losses are estimated and then adjusted to account for the 
earning power of money." 

) Estimating the Annualized Stream of Lost Income 

To calculate a lost future earnings award, the trier of fact must first 
edict what the victim's annual earnings would have been throughout his 

worklife had he not been disabled or killed." The victim's work life ex-
pectancy is not certain because he could have died or been disabled at any 
time." Although more accurate estimates can be obtained if the predicted 
annualized earnings are discounted by the probability of the victim re- , 

T.ere too speculative or complex to be considered in a FELA wrongful death case. Liepelt, 444 U.S. at 
494. Although admitting that many variables could affect the wage earner's future tax liability, the \Court noted that future inflation, employment, health, personal expenditures, and interest rates were 
also "matters of estimate and prediction," which might require protracted expert testimony. Id. In 
Permitting admission of economic evidence, the Court recognized that trial courts and counsel had 
developed "effective methods" of presenting understandable expert calculations to juries that are "in- 

ingly familiar with the complexities of modern life." Id. 
462 U.S. 523 (1983). 

'31. Id. at 547, 552-53. In Pfeifer, the Court reviewed the impact of inflation on a personal injury 
*ward to a longshoreman under section 905(b) of the Longshoremen's and Harbor Workers' Compen-
:Wan Act (LHWCA). 33 U.S.0 §§ 901-950 (1976). Pfeifer, 462 U.S. at 525. 52. Pfeifer, 

462 U.S. at 533-47. For further examples of the two-step method of determining lost 
(Inure earnings, see Deakle v. Graham & Sons, 756 F.2d 821 (11th Cir. 1985); Taenzler v. Burling- 
loll N., Inc., 608 F.2d 796 (8th Cir. 1979); Comment, supra note 26, at 1004-06. )53. Pfeifer, 462 U.S. at 533-38. 

- Id. at 538-53. 
5. Id. at 546. 

56. Id. at 536. 
37. Id. at 

533. The prediction stage is extremely fact oriented and case specific. 22 Am. JUR. 213 ages § 93 (1965); Comment, supra note 26, at 1005. a• Pfeifer, 
462 U.S. at 533. For an example of a reduced earning calculation adjusted for the bility of living, sec Hanke, supra note 7, at 28-33. 
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maining alive and able to work," average work life expectancies are often' 
assumed or stipulated as a means of simplfying the calculations.6° • I  

Beginning with the worker's annual salary at the time of injury, lost  
income is estimated for each year of the victim's worklife." A number of 
adjustments should be made to these annual figures." If sufficient proof 
offered, installments may be increased to reflect real wage gains caused 
by increases in societal productivity63  or collective bargaining negotia-
tions." Where reliably demonstrated, increases resulting from "seniority," 
"experience" or "merit" raises, promotions, or occupation changes should 
be added in the appropriate year." Fringe benefits, such as company paid 
insurance, pension and retirement benefits, and in-kind services, should 
also be added in the year they would have accrued." Similarly, un. 
reimbursed costs such as work-related transportation and uniform costs, 
as well as state and federal income taxes, should be deducted." 

Pfeifer. 462 U.S. at 533-34. See R. GOETZ, supra note 6, at 208-11. Earnings estimates 

should be adjusted for the joint probability of the victim's being alive, participating (i.e., not retired), 

and employed. Id. The expected value method is not only conceptually superior to the average life 

expectancy method, but also gives much lower results. Id. 
Pfeifer, 462 U.S. at 533-34. For example, in Pfeifer, the parties agreed that Mr. Pfeifer 

would have continued to work until age 65. Id. 
Id. at 534. The Court noted that the common practice of asssuming the worker would have 

received his earnings annually rather than weekly or biweekly is "another distorting simplification." 

Id. at 534 n.I I. See Deakle v. Graham & Sons, 756 F.2d 821, 830 (11th Cir. 1985) (citing Pfeifer, 
462 U.S. at 533-38) ("The goal is to replicate as accurately as possible, in annual installments,6  the 

injured plaintiff's lost stream of future income."); Id. at 830 n.6 (citing Pfeifer, 462 U.S. at 534 n.II) 

("The lost stream of income is computed as a series of annual installments out of convenience."); 

Culver v. Slater Boat Co. (Culver II), 722 F.2d 114, 117-18 (5th Cir. 1983) (en banc). 

Pfeifer, 462 U.S. at 534-36 (quoting C. MCCORMICK, DAMAGES § 86, at 300 (1935)) ("[T]he 
'estimate of the loss from lessened earnings capacity in the future need not be based solely upon the, . 

wages which the plaintiff was earning at the time of his injury.'"). 

Id. at 535-36 (citing Henderson, supra note 2, at 310-20). Societal productivity gains, result-, `fq 

ing from technological advances increasing the amount of real output of gross national product per 
hour of labor, have been "a permanant feature of the national economy since the conclusion of World 

War II." /d. See Formuzis & Pickcrsgill, supra note 16, at 22-23 (citing Economic Report of the 

President 1984, at 266) (the annual longrun labor productivity increases for the private business 

sector from 1947 through 1983 ranged from 2.0% to 2.7%). 
Pfeifer, 462 U.S. at 536. 
Id. at 535 (citing Fitzpatrick, The Personal Economic Loss Occassioned by the Death of 

Nancy Hollander Feldman: An Introduction to the Standard Valuation Procedure, 1977 ECONOMIC 

EXPERT IN LITIGATION NO. 5, 25, 33-39 (Defense Research Institute, Inc.); Henderson, Income Over 

the Life Cycle: Some Problems of Estimation and Measurement, 25 FED'N INS COONS. Q 15  

(1974)). In Pfifer, the Court noted that "[i]f foreseeable real wage growth is shown, it may produoe a 

steadily increasing series of payments . . . ." /d. at 536 n.19. 

/d. at 534 (citing Fitzpatrick, supra note 65, at 27) & n.12. As the Court noted, benefits are 

often excluded to simplify the calculations. /d. at 534 & n.12. 

Id. at 534. In wrongful death cases, the victim's personal expenses also are deducted. See. e.,!•,' 

DeLucca v. United States, 670 F.2d 843 (9th Cir. 1982). In personal injury cases where the plaintiff 
has not been totally disabled, the fact finder must forecast both the plaintiff's pre-injurY and post- 
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b) Selecting and Applying an Appropriate Discount Rate 

Even in an inflation-free economy, the lost earnings award cannot be 
derived simply by totalling the annual estimates. 

68 Because damage awards are paid in a lump sum, the plaintiff can invest some or all of the 
award and earn additional money." Thus, the fact finder must select an 
appropriate discount rate," based on interest rates available on safe in-
vestments, and apply this rate to each estimated annual installment to 
reduce it to its present value." Because the annual estimates are in after-
tax terms, the discount rate should also be the after-tax rate of return to 
the plaintiff." Finally, by totalling the discounted annual estimates, the 
fact finder determines the lump sum award representing the present value 
of the lost stream of earnings in an inflation-free economy." 

2. Calculating Lost Earnings in an Inflationary Economy: Inflation 
Should Affect Both Stages of the Calculation 

Because inflation affects both wages and the market rate of interest, it 
should be considered at both stages of the calculation." Price inflation is 
an additional societal factor which may, if sufficiently proven, be used to 
increase the worker's annual lost earnings. 75  Because the market interest 
rates used to select the appropriate discount factor include an estimate of 

stage as well." future inflation, inflation is implicitly being considered in the discounting 

, The circuit courts generally agree that inflation should be considered; 
however, they do not agree on how it should be done. 77  The Supreme Court in Pfeifer felt no one best means of determining inflationary impact 

,existed because each of the methods being used had questionable premises 
or practical disadvantages." Thus, while requiring the lower courts to ac- 

jury annual earnings and find the yearly differences between the two. 
See, e.g., Deakle v. Graham 

4
,cons, 756 F.2d 821, 830-32 (I I th Cit. 1985); Hanke, supra note 7, at 28 (Using the "with and 

PiCtiM'S net loss). without principle," litigants estimate lost earnings before and after the injuries. The difference is the 

- 68. Pfeifer, 462 U.S. at 536. 
Id. 
See supra notes 6-17 and accompanying text. Pfeifer, 462 U.S. at 536-38. 

2. Id. at 537. 
73. Id. at 538. 
14. Id. 

Id. 
Id. at 538-39. 

77. Id. at 540-41. 
Id. at 

539-47. The Court stated that lost earnings calculations arise in many different contexts 
can never be more than rough approximations. Id. at 546-47. They are made even less precise by 

If 



n( 
at 
w, 
wl 
tic 
In 
to 

pia 
fro 
ind 
cifi 

498 ARIZONA STATE LAW JOURNAL [ARIZ. Si. U. 

count for inflation at both stages of the calculation, the Court refused to 
establish an "exclusive" federal procedure for calculating lost earnings 
awards in an inflationary economy." The Court merely required the trial 
court to choose a discount rate based on the same factors used to estimate 
the lost stream of earnings.s° In a unanimous decision, the Court re-
manded the case, instructing the district court to deliberately choose a 
discount rate rather than assuming it was required to follow state law.81 

After rejecting the traditional approach and requiring courts to con-
sider inflation's impact on lost earnings, the Supreme Court noted several 
acceptable ways of dealing with inflation." Alternatives include the total 
offset, the market interest rate, and the real interest rate approaches." 4.1  

IV. METHODS OF ACCOUNTING FOR THE IMPACT OF INFLATION ON 
AWARDS FOR LOST FUTURE EARNINGS 

111.1, A. The Total Offset Approach 

The total offset approach" is the most radical departure from the tradi-
tional approach because it does not discount awards to their present value.,  
Rather, it assumes that certain elements equal and therefore completely 
offset the discount rate. Although all courts using this approach consider, 
inflation a proper factor to be offset, they do not agree on what other 
elements should be used. 

sustained inflation, and the damage awards oftcn bear little relation to thc lost wages they arc in-

tended to replace. Id. Moreover, lost earnings awards are often overshadowed by awards for pain and 

suffering, which account for approximately 72% of damages in personal injury cases. Id. at 552 & 

n.35. 

Id. at 538, 546. 

Id. at 547. 

Id. at 553. The district court improperly relied on Pennsylvania case law when deciding to use 
the total offset approach to deal with inflation. Id. at 526-28. 

Id. at 541-46. 

Id. The Court noted that two circuits had specifically allowed litigants to choose the most 
appropriate method. Id. at 543-44. In 1982, both the Fifth and Seventh Circuits decided to let liti-
gants choose whether to exclude evidence of future inflation and then discount by a "real" interest 
rate, or to predict effects of future inflation on wages and then discount using market interest rates. 
Culver v. Slatcr Boat Co. (Culver I), 688 F.2d 280, 308-10 (5th Cir. 1982), overruled, Culver 11,722 

F.2d 1141 (5th Cir. 1983) (en banc); O'Shea v. Riverway Towing Co., 677 F.2d 1194, 1200 (7th Cir. 
1982). Similarly, other ciruits had also refused to require litigants to use "any one particular method" 
to account for inflation when "estimating lost future wages." E.g., Doca v. Marina Mercante Nicara-

quense, S.A., 634 F.2d 30, 39 (2d Cir. 1980), cert. denied, 451 U.S. 971 (1981). 

The total offset approach is sometimes referred to as the Alaska rule because the Alasks e.  

Supreme Court was the first to establish it. 
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I. The Alaska Rule 

The total offset approach was first developed by the Alaska Supreme Court in Beaulieu V. Elliot." 
The court rejected the traditional approach 

because it unjustly ignored inflation and wage increases." By eroding the 
moderate interest earned on "safe" investments, inflation forced the plain-

jiff to invest in risky enterprises which promised yields greater than the 
offsetting annual inflation.87  Believing it unfair to force the plaintiff to 
risk losing his future earnings, the court held that fact finders should not 

't.reduce an award for lost future earnings to present value.
88  Instead, the _court presumed that price inflation and real wage increases fully offset the 

ii 

rket interest rate; therefore, the court held that the trier of fact is not I nquired to estimate any of the three." 
Nine years later, in State v. Guinn," 

the Supreme Court of Alaska 
oted a distinction between individual and societal real wage increases 
nd refined its approach." The court held that "certain and predictable" 

wage increases, such as automatic seniority raises, should be considered 
when calculating lost earnings because they increase accuracy.

92  Promo. sons may also be considered if evidence shows they are likely to occur." 
A' Alaska Airlines, Inc. v. Sweat," the court limited Beaulieu 's reference ,to wage increases "to those attributable primarily to inflation" and held 

that the market interest rate did not offset merit increases which the 
.plaintiff could show were reasonably certain to occur "separate and apart 
from increases in the general wage level."" As 

Guinn and Sweat clearly 
ifi

dicate, Alaska courts will admit evidence of reasonably certain and spe- 
c future wage increases." Thus, only inflation, societal sources of wage 

434 P.2d 665 (Alaska 1967). 
Id. at 671-72. 
M. at 671. 
Id. Beaulieu's 

progeny have discarded the "risky investment" rationale, relying instead on the ti lieu 
court's assertion that inflation approximately offsets any gain an ordinary investor could be 

,Pected to earn on his lump sum award. These courts also adopt 
Beaulieu's supporting rationale that ,.,!Ising to consider speculative future wage increases reduces the possibility of unduly high awards. 

e.g.. Alaska v. Harris, 662 P.2d 946, 947 (Alaska 1983); State v. Guinn, 555 P.2d 530, 545 ka 1976). 
Beaulieu, 434 P.2d at 671-72. 
555 P.2d 530 (Alaska 1976). 
Id. at 546. 

9
•  
2. Id. Because 

the goal is to estimate lost earriings as accurately as possible, "certain and fixed 
increases" cannot be ignored without distorting the prediction. 

Id. Id. at 546 n.39. 
949' 

568 P.2d 916 (Alaska 1977). 
Id. at 937. 
liarris, 662 P.2d at 948. In Harris, 

the court held that the lower court properly considered 
of future wage increases guaranteed by a union contract, where they were fixed and certain 
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growth, and individual factors that are not "certain and predictable" are 
used to offset the failure to reduce the lost earnings award to present 
value." 

2. The Pennsylvania Rule 

Following the Alaska court's lead, the Pennsylvania Supreme Court in 
Kaczkowski v. Bolubasz," rejected the traditional approach and required 
inflation and productivity to be considered in calculating lost future earn-
ings.' Holding "as a matter of law that future inflation shall be presumed: 
equal to future interest rates with these factors offsetting," the court 
adopted a form of the total offset approach.'" The court viewed the total 
offset approach as the most judicially efficient and predictable alternative 
because it eliminates the need to consider inflation and present value dis-
counting.'" In addition, it was as accurate, if not more accurate, than 
alternative methods.10' 

Unlike the Alaska Supreme Court, the Pennsylvania court did not limit' 
the the plaintiff to introducing evidence of "certain and predictable" individ-
ual sources of wage increases. The court allowed the plaintiff to introduce 
evidence of both individual and societal factors affecting wage growth; 
however, it held that evidence of future inflation was inadmissible.'" The 
court reasoned this method was more accurate than the Alaska approach 
because the trier of fact could make a more informed estimate of the 
victim's lost earnings.10' Furthermore, the Pennsylvania court felt that the 
Alaska court's view that merit raises are "speculative" was too similar to 
the previously rejected traditional approach and that it unfairly discrimi-
nated against employees who were likely to receive future merit in- 

rather than cost-of-living increases tied to the Consumer Price Index. Id. 

Guinn, 555 P.2d at 546-47. See also Pierce v. New York Central R.R., 304 F. Supp. 44 
(W.D. Mich. 1969) (price inflation and societal sources of wage inflation offset interest rate); Gowdyc  

v. United States, 271 F. Supp. 733 (W.D. Mich. 1967) (same), rev'd on other grounds, 412 F.2d 525, 

(6th Cir.), cert. denied, 396 U.S. 960 (1969). 
491 Pa. 561, 421 A.2d 1027 (1980). 
Id. at 1034. The court concluded that neither inflation nor productivity are speculative, and 

both can be defined and predicted by economic experts. It noted that sophisticated and refined eco-:4; 

nomic forecasting tools are available and relied upon by government agencies, corporations, and finan-
cial institutions. Given the advances made by the science of economics, the court concluded there 
existed the requisite "reasonable basis in fact-  for it to consider inflation and productivity when com-

puting lost earnings awards. Id. at 1032-33. 
Id. at 1038-39. 
Id. at 1038. Moreover, the court felt that by making awards more predictable, the total, 

 

offset approach would encourage out-of-court settlements. Id. at 1032. 

Id. at 1038. 
Id. at 1036-37. 
Id. at 1037. 
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% 'creases.'" Thus, while allowing fact finders to consider all forms of real ''!k, 

wage increases, the Pennsylvania court required litigants to use a total k- 
offset approach in accounting for inflation.'" 

3. Total Offset and the Federal Circuit Courts 

The total offset approach has not been popular among the federal cir-
cuit courts.'" In Taenzler v. Burlington Northern, Inc.,'" the Eighth Cir-
cuit held that the present value discount requirement precluded use of the 
total offset method in federal claims.'" 

4 In United States v. English,"° the Ninth Circuit held that in comput- 
a damage award under California law, the trier of fact must consider 

k .) competent evidence of inflation." The court stated "the [trial] court may 
lot assume that the discount rate and the inflation rate will net to 
zero."2  In subsequent cases, however, the Ninth Circuit has held that if 

Id. 
Id. at 1038-39. Accord Frccport Sulphur Co. v. S/S Hermosa, 526 F.2d 300, 310-12 (5th 

Cir. 1976) (Wisdom, J., concurring). 

Most circuit courts have refused to adopt a particular method as a rule of law, deciding 
instead to let the litigants and trial judge choose one of the methods considered acceptable. See. e.g., ;!17 

 Shaw v. United States, 741 F.2d 1202 (9th Cir. 1984); Alma v. Manufacturers Hanover Trust Co.. 
684 F.2d 622 (9th Cir. 1982). The choice of methods should be left to the district judge because he is 

1, in the best position to decide how to compute a fair award given the evidence presented. Alma, 684 F.2d at 626-27. But see Steckler v. United States, 549 F.2d 1372 (10th Cir. 1977). The Tenth Circuit 
stated that in its opinion it was best to inflate the lost earnings stream by the probable wage inflation 
and then discount it by the market interest rate. Id. at 1378. However, the court did not specifically t  require this method to be used in all instances. Id. Moreover, the Steckler decision preceded the t-  Supreme Court's holding in Pfeifer, which acknowledged that at least three different approaches can 
be used to consider inflation in present value calculations. 

608 F.2d 796 (8th Cir. 1979). 
Id. at 802. For a discussion of the present value discount requirement, see supra notes 6-25 and accompanying text. 

110. 521 F.2d 63 (9th Cir. 1975). 
Id. at 75. The plaintiff in English was sucing on a wrongful death claim under the Federal 

Tort Claims Act (FTCA), 28 US.C. § 2674 (1976). Under the FTCA, the court must apply "the law 
s. a the place where the act or omission occurred." 28 US.C. § I346(b) (1976). Thus, the Ninth 

Circuit was required to apply California law because the injury occurred in California. English, 521 F.2d at 65. 
English, 521 F.2d at 75 (emphasis added). See Hollinger v. United States, 651 F.2d 636 

(9th Cir. 1981). The court in Hollinger was presented with a FTCA action that required it to apply :2 
Alaska law. Although the amount of damages to be awarded under the FTCA is governed by the law 
of the place of the wrongful act, 28 US.C. § 1346(b) (1976), the FTCA only permits compensatory ---qes. 28 US.C. § 2674 (1976). Even if the applicable state law "provides for punitive damages, 

Permits application of standards which result in a plaintiff receiving more than compensatory dam-
then only the compensatory damages may be awarded." Hollinger, 651 F.2d at 642 (citing :English, 521 F.2d at 70). In Hollinger, the Ninth Circuit held that the Alaska total offset method Ibould be followed only lig the district judge is unable to arrive at reliable estimates of future 

.11
tation or interest rates, or if the 'offset' figure is not punitive or does not impose excessive compen- 

[ARIZ. ST. L.J. 

redictable" are, 
ard to present' 



• 

R1401 

502 ARIZONA STATE LAW JOURNAL [ARIZ. ST:  LI 

each rate was established at trial by independent and adequate proof, the  
trial court could, by comparing them, determine they were roughly equal 
and therefore offset each other."3  Adopting the Ninth Circuit's rationaleit 
the Tenth Circuit also rejected the total offset approach as a rule of 
law."4  The court felt a more accurate and just result could be obtained 
by directly addressing inflation and the appropriate discount rate, "based 
on sound and substantial economic evidence."" 

The Second Circuit also refused to require a legal presumption that 
inflation and interest rates are equal.'" The court stated that absent his2;1  
torical evidence justifying a different rate,"7  the lowest discount rate ier"; 
was willing to approve was 2%.118  

In 1982, the Fifth Circuit resoundingly rejected adopting a total offset 
approach."9  The court concluded that such an approach was as inflexible 
and unfair as the traditional approach.'" It unfairly penalizes defendants 

satory damages . . ." Id. Thus, if there is competent expert testimony yielding reliable figures, the 

judge shoud inflate the future damages and then reduce them to present value. Id. Comparing this 

"inflation-reduction" figure to the Alaska offset figure, he should determine whether the offset award 

is punitive or excessively compensatory. Id. 
Alma v. Manufacturers Hanover Trust Co., 684 F.2d 622, 626-27 n.2 (9th Cir. 1982); Sao. 

ers v. Alaska Barge, 600 F.2d 238, 246 n.I4 (9th Cir. 1979). If the inflation and discount rates are 
equal, their compounding effects cancel out. If this is the cast, present value can be computed by 

multiplying the base earning figure times the individual's work life expectancy (WLE). S. SPEISER. 

RECOVERY FOR WRONGFUL DEATH §§ 8-9, at 721 (2d ed. 1975). Thus, the same award is derived by 

inflating the earnings stream and then discounting each year to present value, by discounting each 

year by a real interest rate of zero (1/(1+0)" will always equal one), or by multiplying the base 

salary by the WLE. 
Steckler v. United States, 549 F.2d 1372, 1377-78 (10th Cir. 1977). 

Id. Although noting that the total offset method might give a result similar to the Ninti 

Circuit's inflation-reduction method, the Tenth Circuit still felt the latter was conceptually preferable. 

Id. 
Doca v. Marina Mercantc Nicaragucnst, S.A., 634 F.2d 30, 39 (2d Cir. 1980), cert. denied, 

451 US. 971 (1981). However, the Second Circuit noted that the total offset approach is calmest 

used. Id. 
See, e.g., O'Rourke v. Eastern Air Lines, 730 F.2d 842 (2d Cir. 1984). Applying New 

York 

law in a diversity case, the Second Circuit upheld the district court's use of a factually based total 
offset approach. Plaintiff's expert testified that in his opinion, future interest and inflation rates would 

be equal and cancel each other out. Id. at 857. Because the defendant did not introduce evidenced 

another method or discount rate, the court's adoption of the total offset method of determining 
the 

award's present value was not clearly erroneous given the evidence presented. Id. at 858. Althougk 

both litigants assumed Doca governed the issue of discounting, the court noted that New York lair 

governed, even though it was relatively undeveloped. Id. at 846-47, 857 n.24 (citing Klaxon Co. t 

Stentor Elec. Mfg. Co., 313 U.S. 487 (1941)). The court felt New York law would allow a total (AO 

calculation. Id. at 857 n.24. 

Doca, 634 F.2d at 40. 
Culver v. Slater Boat Co. (Culver f), 688 F.2d 280, 307 (5th Cir. 1982), overruled, CO" 

II, 722 F.2d 114 (5th Cir. 1983) (en banc). 

Id. at 299, 307. 
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both because interest rates are generally higher than the inflation rate,121 and because it does not allow the defendant to show that the plaintiff's 
wage increases would be less than inflation.'" The court felt it was 
equally unfair to create a margin of error in either party's favor.'" Fur-
hermore, because determining inflation and discount rates are economic 
ather than legal problems, the court felt it was presumptuous for judges 

make the economic decision that inflation will offset future interest 
rnings.'" Economic facts should be proved just as physical, medical, or ientific facts are."5 

 Thus, the Fifth Circuit concluded that, like the 
aditional approach, the total offset approach is clearly inferior and eco-
mically less sound than the below-market, real interest rate ap-
oach.'" The court refused to require the use of any single approach and 
rely required that both parties be treated fairly.'" After the Supmme urt's decision in Pfeifer, 

however, the Fifth Circuit withdrew its deci-
n not to establish a single approach for considering future economic 
ditions.'" It held that, unless the parties stipulate to use a particular thod, the trier of fact must use the below-market discount rate roach.'" 

nlike its sister circuits, the Third Circuit, in 
Pfeifer v. Jones & ghlin Steel Corp.,'" 

adopted the total offset approach as a federal 
of law."' The Third Circuit held "the discount factor is presumed 
1 to and offset by the impact of inflation on the future economic value 
e award."ss Thus, the court found it unnecessary to discotint lump 

/77). 
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Id. at 299. 
Id. at 

299, 305. Although the court does not mention it, logically, the total offset approach 
was also penalizing the plaintiff who was not allowed to show that his real wage growth would have 

P exceeded the inflation rate. 
i 123. Id. at 300 n.29. 

Id. at 286, 299 n.26. 
Id. at 299 n.26 
Id. at 302. 
Id. at 

307. It summarized two approaches: the below-market, real interest rate approach and the inflate-discount or inflation-reduction approach. 
Id. at 308-10. Culver v. Slater Boat Co. (Culver II), 

722 F.2d 114, 117 (5th Cir. 1983) (en bane). 
Id. 

130 678 F.2d 453 (3d Cir. 1982), vacated, 462 U.S. 523 ((983). 131. Id. at 
457, 461. Recognizing that "an honest and accurate calculation must consider the 

stark reality of inflationary conditions," the Third Circuit adopted the total offset approach as the best means of doing so. Id. at 461. This 
approach satisfies the present value reduction requirement without requiring the trier of fact to speculate about future inflation rates. 

Id. In addition, it promotes dicial economy by avoiding complicated, time consuming economic testimony and renders more 
Predictable awards, thereby, promoting settlement opportunities. 

Id. 
s • 
F132. Id. 

at 461. The Third Circuit expressly embraced the rule previously adopted by the Penn- 
'P-2dlYNania Supreme Court in Kaczkowski v. Bolubasz, 491 Pa. 561, 421 A.2d 1027 (1980). 

Pfeifer, 678 
at 460. See supra 

notes 98-106 and accompanying text. 
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sum awards to their theoretical present value.'33  

4. Total Offset and the Supreme Court 

The United States Supreme Court overturned the Third Circuit's deci-
sion in Pfeifer and refused to establish a single exclusive method for cal-
culating lost earnings in an inflationary economy.' Although noting that 
a total offset approach was simple and might even be economically pre-
cise, the Court concluded that the Third Circuit had been wrong to im-
pose its use on unwilling litigants.'" Commentators do not agree on how''„.  
average interest rates compare to the average wage growth rates.'" While  
some argue the rates are equal,'" others maintain that average wage 
rates exceed interest rates by 1.0% to 1.6%.138  The Court was also unable 
to determine from the data presented whether national wage growth 
figures fairly represent wage growth patterns within specific industries.!'9  
The Court concluded that Congress was far more capable than the courts 

Pfeifer, 678 F.2d at 461. 
Jones & Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523, 550-51 (1983). 

Id. at 549-50. The defendant in Pfeifer insisted the award must be reduced to present value, 

and the plaintiff attempted to present evidence of future cost of living wage increases. Id. at 551. 

Id. at 549-50 & 550 n.31. 
Id. at 549-50 (citing Carlson, supra note 6) (price inflation and societal factors-mainly 

productivity increases-can be used to offset the discount rate); id. at 550 n.31 (citing Comment, 

supra note 26, at 1023 & n.87) (government projections of average productivity growth equals real 

interest rates and, therefore, total offset is accurate). 
Pfeifer, 462 U.S. at 550 n.31. A substantial body of literature suggests that the Carlson rule 

might even undercompensate some plaintiffs. Id. (citing S. SPEISER. RECOVERY FOR WRONGFUL 

DEATH. ECONOMIC HANDBOOK 36-37 (1970) ("average interest rate I% below average rate of wage .;* 

growth"); Coyne, supra note 33, at 26 ("noting that Carlson's own data suggest that rate of wage, 
growth exceeds interest rate by over 1.6%, and recommending a more individualized approach"), ." 

Formuzis & O'Donnell, supra note 19, at 299 ("interest rate 1.4% below rate of wage growth"); 

Franz, Simplifying Future Lost Earnings, 13 TRIAL 34 (1977) ("rate of wage growth exceeds interest 

rate by over 1% on average"); Note, supra note 20, at 342-45). See Formuzis & Pickersgill, supra 

note 16, at 27 (citing six studies finding that average wage growth, excluding individual productivity 
factors, exceeds average interest rates by 0.8% to 1.6% and showing that average real productivity 
wage growth rates exceed average real interest rates by 1.0%). But see Corboy, The Impact of Ear- ' 

nomic Theory on the Determination of Damages in a Wrongful Death Case: Income Taxes and 

Inflation Affect the Estimation of Future Loss of Earnings, 28 TRIAL LAW GUIDE 377, 401 (1985). 

In 1983, the Wyatt Company, a prominent national actuarial firm, surveyed 727 large pension plans 
and found the average wage growth rate used was 1.3% less that the average discount rate. Id. Simi-

larly, a 1979 survey conducted by Moody's Financial Services, a prominent national investment anal- 
ysis firm, showed large United States corporations used an average wage growth rate that was 1.3% 
less than the average discount rate in pension planning. Id. United States Government insurance 

studies conducted in 1983 and 1984 used an interest rate-wage growth rate differential that declined 
from the current level to 1.0% and then stabilized below the 1.0% level. Id. Mr. Corboy concludes 

that the average annual wage growth rate is 0.0%-1.0% less than the average interest rate. Id. 

Pfeifer, 462 U.S. at 551. Arguably one would assume a high technology industry would have 

greater growth potential than the failing steel industry, for example. 
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est rate of zero. The Supreme Court rejected only the legally mandated 
later used as the discount factor, or discounting by a below-market inter-

,.litigants prove 
that the elements net to zero.'" The legally required total 

it is, in all practicality, equivalent to inflating by the same percentage 
results because of factual proof, stipulation, or failure to present evidence, 
factors by failing to present evidence regarding them.'" When total offset 
various factors'" or leave the fact finder unable to determine the relevant 
offset also differs from situations in which the parties stipulate to offset 

and is legally mandated, distinguishing this method from instances where 
discount to present value.'" The offset or washout occurs automatically 
proximately equal to the discount rate, thereby eliminating the need to 
elements commonly used to estimate the lost earnings) be presumed ap-
Courts using this approach require that inflation (or inflation plus other 

ity trends, and present value calculations."' 
and allowing fact finders to avoid considering inflation, societal productiv-

stipulate to using 
a total offset approach, thereby reducing litigation costs 

chose to do so."' Moreover, the Court expressly authorized parties to 
gress could then require the courts to use a total offset approach if it 
mulate a mandatory general rule."° The Court noted that obviously Con-
of performing the necessary, in-depth economic analysis necessary to for- 
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In its true form, the total offset approach is applied as a rule of law. 

505 

B. The Market Interest Rate Approaches 

Unlike the mandatory total offset approach, various market interest 
rate methods account for inflation by increasing the lost earnings stream 

Id. 
Id. at 550. 
Id. at 550 & n.32. 
See supra 

notes 84-106 and accompanying text, 130-34 and accompanying text. See, e.g., 
Alma v. Manufacturers Hanover Trust Co., 684 F.2d 622, 626 n.2 (9th Cir. 1982) (the legally mandated total offset approach is based on the 

assumption that the rates are roughly 
e
qual; whereas, a factual offset approach requires independent, adequate proof of each factor so 

the hvo can be compared); Sauers V. Alaska Barge, 600 F.2d 238, 246 n.I4 (9th Cir. 1979) (same); S

chncbly v. Baker, 217 N.W.2d 708, 727 (Iowa 1974) (the court made no adjustment because expert te
stimony showed that the inflation rate and the discount rate offset each other); Conklin, 

supra note 

16
, at 254-55 (when courts allow litigants to present expert testimony that the future inflation rate 

leel market interest rate offset each other, a full evidentiary market interest rate approach is being It!ed even 
though it may seem that a total offset approach was used). Pfeifer, 462 U.S. at 550. 1146. Alma, 

684 F.2d at 626. Where neither party provides competent evidence of the inflation or unt rate, the court must award a lump sum that has not 
been adjusted for either factor. Id. 

147. Pfeifer, 462 U.S. at 550-51. 

:cd to present value, 
teases. Id. at 551. 
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by an anticipated inflation factor and then discounting each annual es;i_ 
mate by the market interest rate. The impact of inflation, like the appro., 
priate discount rate, is an evidentiary issue. However, there is little eon: 
sensus concerning what evidence should be admitted and whether fact 
finders should be allowed to rely on their common understanding of 

inflation. 

1. The Full Evidentiary Approach 
Circuits using the full evidentiary approach'" recognize that future in= 

flation, discounting, and real wage growth affect lost earnings; however; 
triers of fact are not permitted to consider these economic factors unless 
at least one of the litigants presents competent evidence establishing their 
appropriate rate or impact.'" Triers of fact are not allowed to consider 
economic influences based on their common understanding because, like 
any other evidentiary issue, economic facts must be proven at trial.'" , 

This approach was first discussed in United States v. English,'" a Fed- ,* 
eral Tort Claims Act (FTCA)"2  wrongful death case applying California 

law.153  The Ninth Circuit found that policy concerns, as well as Califor-
nia law, required the trier of fact to consider inflation.'" Ignoring infla-
tion when inflation rates are high "is to ignore economic reality" and is 
tantamount to "predicting it will not occur, or that its effects will be de 

minimis."56  Although predicting future inflation requires some specula-
tion, other estimates made in calculating lost future earnings also require' 
speculation.'" Thus, the court held that inflation must be considered.'" 

First, the lower court should estimate future income and expenses, tak-
ing into consideration the impact of inflation;168  then it should discount 
the net future earnings to their present value.'" The Ninth Circuit ad- 

.fit; 1  

The full evidentiary market interest rate approach is also referred to as the inflate-discount, • 

the inflation-reduction, or the independent incorporation approach. 
See infra notes 151-63 and accompanying text. 

Id. 
521 F.2d 63 (9th Cir. 1975). 
28 US.C. §I 1346, 2671 (1976). 
See supra note 112. 
English, 521 F.2d at 75. 
Id. 
Id. 
Id. The court subsequently applied this holding to a federal cause of action in a Federal 

Employer's Liability Act (FELA), 45 U.S.C. §§ 51-60 (1939), case. Burlington N., Inc. V. Boat:ergo
,  

529 F.2d 284, 293 (9th Cir. 1975). 
English, 521 F.2d at 75. The Ninth Circuit recognizes that inflation is implicitly taken into:, 

account when the court uses projected annual increases based upon the industry's past history. 
Id. at 

71 n.5; Sauers v. Alaska Barge, 600 F.2d 238, 245 (9th Cir. 1979); Boxberger, 529 F.2d at 293.. 

English, 521 F.2d at 72, 75 (reversing the lost future earnings portion of the FTCA award " 
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507 monished lower courts not to assume 
the discount and inflation rates were equal,"° nor to consider inflation estimates unless they were supported by 

competent evidence.'" The fact finder may consider inflation estimates only 
if they are based on "sound and substantial economic evidence" and 

can be postulated with some reliability. 
x inflation estimates.'" "162 The court cannot arbitrarily 

2. The Middle Ground Approach 

Although they recognize that future inflation and real wage growth af-
t lost earnings awards, circuits using the middle ground approach 

strictly limit expert evidence on wage increases and allow fact finders to 
, use their common understanding of inflation.'" Unlike the Ninth and 

nth Circuits, circuits using the middle ground approach permit triers of 
t to consider future inflation even though neither litigant presented a 

competent evidence to establish its appropriate rate.'" Conversely, they 
would not allow expert evidence that specifically forecasts future inflation 

s or discusses inflation estimates in broad general terms.'" 
Bach v. Penn Central Transport 

" ation Co.,' a Federal Employer's 

e the district court had not discounted the future earnings to their present value). 
Accord Alma nufacturers Hanover Trust Co.. 684 F.2d 622, 626 (9th Cir. 1982) (noting that inflationary 

ments and present value discounting are equally important and the fairest, most 
economically damage award takes both into account). 

But see Sauers, 
600 F.2d at 245 & 246 n.14. (con- that either the full evidentiary market interest rate approach or the below market discount proach was permissible under the 

English rule). English, 521 F.2d at 75. See supra 
notes 112-15 and accompanying text and 143-47 and anying text for an explanation of the difference between 

assuming as a rule of law that the 
s are equal and factually establishing 

them to be equal. Factually established offsets are d in the Ninth Circuit, while legally presumed offsets are not. English, 521 F.2d at 75. 
English, 521 F.2d at 75. 
Id. at 

75-76. The parties bear the burden of presenting evidence concerning the proper inter-
nflation rates because, as with any other element of damages, both are evidentiary issues. 

Id. 
ma, 684 F.2d at 626. See also 

Chesapeake & Ohio Ry. v. Kelly, 241 U.S. 485, 491 (1916) 
hat present value discounting is an evidentiary issue). The fact finder is not required to an appropriate rate unless he 

is presented with evidence upon which to base a determina- a, 684 F.2d at 626; Sauers, 600 F.2d at 246-47; English, 521 F.2d at 75-76. 
nglish, 

521 F.2d at 75. The Tenth Circuit endorsed the 
English court's rationale and pr Considering inflation and present value discounting. 

Deweese v. United States, 576 F.2d 10th Cir. 1978); Steckler v. United States, 549 F.2d 1372, 1378 (10th Cir. 1977). The he 
inflate-discount or inflation-reduction approach was preferable because it carefully con-

h inflation and present value discounting and prevented arbitrary guesswork in estimating 
tionary trends by only allowing the fact finder to consider estimates "based on sound and economic evidence." Steckler, 549 F.2d at 1377-78. e infra 

notes 169-202 and accompanying text. 

F.2d 1117 (6th Cir. 1974). 
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):6 Liability Act (FELA)"° case, the Sixth Circuit recognized that changes  

in the purchasing power of money were likely to occur; however, the court 

over the next thirty years."° Consequently, the court held that predictions. 
of the decedent's lost earnings through the year 2002 were too s 

: 

peculative 

did not believe economists were capable of forecasting inflationary trend, 

i. 

, 

to be admitted as evidence.'" The court noted, however, that in some 
instances, limited use of experts would be appropriate to show that in. 
come increases or promotions would probably occur.'" Furthermore, the  
court emphasized that the fact finder could still consider inflation and - 
future income increases.'" The court stated: 

; 
Inflation is a fact of life within the common experience of all jurors. 
Admittedly, if the jury considers this issue without expert testimony, 
their calculations will be even more imprecise. . . . But if jurors 
should be prohibited from applying their common knowledge of infla-
tion . . . , the party entitled to recovery could be grievously under-
compensated. The court can always rectify an exorbitant verdict 
through its power of remittitur."" 

Thus, though the expert testimony was properly excluded, the district 
court should not have instructed the jury to disregard future inflationary 
trends.'" 

In Morvant v. Construction Aggregate Corp.,'" a case arising under 
the Jones Act"° and general maritime law, the Sixth Circuit emphasized 
that Bach did not bar all expert testimony; indeed, courts cannot preclude 
fact finders from considering inflation, individual productivity, or other 
factors affecting future wages.'" Bach's real purpose was to prevent "a 
projection of statistical data so attenuated as to be reductio ad absurdum, 
thus allowing damages to be ballooned beyond all rational experience."11' ,  

45 U.S.C. §§ 51-60 (1939). 
Bach, 502 F.2d at 1122. 
Id. Based on his knowledge of the railroad industry and his forecast of future inflation, the 

plaintiff's expert sought to estimate the decedent's lost earnings through the year 2002. Id. 
Id. 
Id. 
Id. 
Id. 
570 F.2d 626 (6th Cir. 1978). 
46 U.S.C. § 688 (1920) (giving seamen the remedies available to railroad employees under 

the Federal Employer's Liability Act (FELA), 45 U.S.C. §§ 51-60 (1939). The Jones Act enables an 
injured seaman or the personal representative of a deceased seaman to recover damages for the sea-
man's injury or death where such injury or death occurred in the course of the seaman's employment 
1-Incluse  of the negligence of the ship's owner, master, or crew members). 

Aforvant, 570 F.2d at 632. 
Id. at 632 n.5. 

Id. at 632- 
516 F.2d 8 
Nebraska r  

;to give instructions , 
' 182. Id. 

183. Id. at 845. 
Id. at 843-,  

1979). The admissib 
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Id. at 632-33. 
516 F.2d 840 (8th Cir. 1975). 

,to give instructions on future inflation. 
Id. at 843. 

4181. Nebraska permitted jurors to consider inflation as a general factor but did not allow courts 
Id. 
Id. at 845. 

  Id. at 843-44 n.4. See also 
Taenzler v. Burlington N., Inc., 608 F.2d 796, 801 (8th Cir. 1979

). The admissibility of expert testimony does not depend on the relative certainty of the matter 
li*of
king testified about. Id. 

at 798 n.3. Rather, it depends on whether the expert testimony will assist the fact in understanding the evidence or deciding a fact in issue. 
Id. (citing FED. R. EVID. 702). 

Preover, trial courts are given 
wide discretion in deciding whether to admit expert testimony; a 

's decision to admit expert testimony may not be overturned unless manifestly erroneous. 
Id. ct.ting Salem v. United States Lines Co., 370 U.S. 31 (1962)). 

Taenzler, 608 F.2d at 801. 
Id. 
Id. 
Id. 

1897  521 F.2d 1289 (8th Cir. 1975). 

90. Minnesota law allowed juries to consider inflation. However, the court did not find any Min-
1295. case allowing an expert's long-range estimate of future inflation to be used as evidence. 

Id. at Id. at 1296. 
192. Id. at 1294. 
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The court held that the trial court erred in depriving the jury of expert 
evidence concerning the decedent's increased earning capacity.'" 

The Eighth Circuit has also adopted the middle ground approach au-thorized in Bach. In Riha v. Jasper Blackburn Corp.,180  a diversity case arising under Nebraska law,"' the court refused to allow direct testimony 
projecting inflationary increases over the plaintiff's life or work expec-tancy. 182 

 The court concluded that expert testimony concerning the effect 
of future inflation on future losses was inadmissible 183 The court stated 
that such testimony is speculative and uncertain and forces triers of fact 
to consider remote, collateral issues, thereby creating unmanageable tri-
als.'" For example, predictions of future inflation may necessitate discus-
sions of the expert's views on world finance or specific economic theo-
ries.'" Such testimony often wastes time and confuses the issues.'" 
Moreover, expert testimony estimating a specific rate of inflation may 
mislead rather than assist the trier of fact because it appears more precise 
than current forecasting techniques are capable of predicting.'" Finally, 
applying a specific rate of inflation may result in unduly high estimates of future earnings.188  

In Johnson v. Serra,'" 
a diversity wrongful death action,'" the court 

again followed the middle ground position.'" Noting that "economists 
have fared only slightly better than fortune tellers and soothsayers in fore-
telling the future,"'" the court refused to admit an expert's projections of 
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future inflationary trends.'" Thus, the Eighth Circuit refuses to admit' 

expert testimony directly predicting future inflation rates. 

In Taenzler v. Burlington Northern, Inc.,'" however, the Eighth Cir-

cuit permitted expert testimony on probable railroad wage increases be. 
cause it was properly limited to a single class of employees.'" The  court 

agreed that the probability of future pay increases was relevant in deter-
mining lost earnings awards.' Reasoning that the Eighth Circuit has 
never required the trier of fact to ignore future inflation when determin-
ing lost future earnings awards under federal law,"7  the court stated that 

.
expert testimony that indirectly considers future inflation is admissible."' . •°1  

Expert testimony limited to future wage increases of a particular group of 
employees avoids the confusion and distortion inherent in testimony that .' 

• is either overly specific, such as a prediction of a particular future earn- 
ings figure, or excessively general, such as an estimate of the overall na-
tional inflation rate.'" Since expert testimony on potential future wage 
increases is appropriately limited to the issue at hand, it avoids misappli-
cation and assists the trier of fact without wasting time on peripheral is-
sues.'" Thus, expert testimony on future wage increases may be admitted 
even though it indirectly considers future inflation."' However, forecasts 
of future inflation rates or specific earnings figures are not permissible."' 

C. The Below Market Discount Rate or Real Interest Rate 
Approach"3  

In Jones & Laughlin Steel Corp. v. Pfeifer,'" the Supreme Court 

noted that other common law countries refuse to explicitly consider infla- 

193. Id. 
at 1296-97. The expert attempted to forecast future earnings by factoring in a compound 

inflation rate. Id. at 1294 n.8. 
194. 608 F.2d 796 (8th Cir. 1979) (a personal injury claim arising under the Federal Employer's 

Liability Act (FELA), 45 U.S.C. §§ 51-60 (1939)). 

196. Id. 
at 799-800 (citing Grunenthal v. Long Island R.R., 393 U.S. 156, 160 (1968), 

rev'g 388 2 
195. Taenzler, 608 F.2d at 801-02. 

F.2d 480 (2d Cir.), rev'g 299 F. Supp. 813 (S.D.N.Y. 1967)). In Grunenthal, the Supreme Court '41,  

upheld the district court's damage determination even though it was based on probable future wage 

197. Taenzler, 
608 F.2d at 800. Indeed, the Eighth Circuit has indicated it may be reversible increases. Grunenthal 393 U.S. at 160. 

error for the trial court to instruct the jury not to consider future inflation. Id. 

198. Id. 
199. Id. at 801. 

200. Id. 
201. Id. at 800. 

203. The below market interest rate approach is also referred to as the real interest rate, net 202. Id. at 801. 

discount rate, or partial offset approach. 
204. 462 US. 523 (1983). 
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tion when estimating the lost earnings stream.'" Rather, other common 
law countries estimate the stream in current dollars and then discount the 
annual earnings with a below market discount rate.'" For example, Eng- 
land applies a 4.75% discount factor; Canada uses a 7.0% factor; and 
Australia has adopted a 2.0% rate on the assumption that this represents 
an accurate estimate of long-term real interest rates.'" In Feldman v. Allegheny Airlines,'" 

a diversity wrongful death action 
governed by Connecticut law,'" the Second Circuit allowed the district 
court to account for the effects of inflation by using an inflation-adjusted 
discount rate to reduce the inflation-free annual earnings estimates to pre- 
sent value.'" Using annual inflation rates listed in the Consumer Price 
Index, the plaintiff's expert calculated the average inflation rate over an 
eighteen year period.'" Similarly, he calculated the average rates of re-
turn on mutual savings bank investments 212 He concluded that the appro-

, prime inflation-adjusted discount rate was 1.5% because on the average, 
interest rates exceeded inflation rates by 1.27% (rounded to 1.5% by the court).2

" The district court corroborated this discount rate by calculating 
the real yields (interest rates with inflation factored out) on federal gov-ernment securities 

 314 Finally, the district court used this inflation-ad-
justed discount rate to discount the annual wage estimates, which had 
been calculated using current wages, adjusted to reflect productivity and 
promotion increases, but not inflationary increases.'" In 

Doca v. Marina Mercante Nicaraguense, S.A.,2" a case arising under the Longshoremen's and Harbor Workers' Compensation Act (LI-IWCA),"7 
 the Second Circuit held as a matter of federal law that 

inflation is a dominant factor on the current economic scene and should 
be considered in calculating the present value of lost future earnings."' 

;3-''fhe court concluded that because, as the data in 
Feldman reveal, there is 

Id. at 541. 
Id. 

707. Id. 
798. 524 F.2d 384 (2d Cir. 1975). 

ID:punted for. Id at 387. 

Id. at 386. The court not 
that Connecticut had not yet decided how inflation should be 

Id. at 388. 
Id. at 387. 
Id. 

213, Id. 
214. Id. 

?hinds,  215. Feldman v. Allegheny Airlines, 382 F. Supp. 1271, 1283-88 (D.Conn. 1974), 
rev'd on other 524 F.2d 384 (2d Cir. 1975).  

634 F.2d 30 (2d Cir. 1980), cert. denied, 451 U.S. 971 (1981). 33 U.S.C. §§ 901-950 (1976). 
Doca, 634 F.2d at 36-37. 
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more reasonable to make a prediction about the relationship between 

1 986

AB oc at t  
a fairly constant relationship between interest and inflation rates, it is  

them than to predict interest rates alone."' • 
it  Based on the inductive inference that the future will resemble the acpuprc'  

past,"° the Second Circuit determined it is possible to consider inflation jury i 
without specifically predicting its future level."' All that is necessary is 

s 
tories 

same relationship they have in the past.222  Since this relationship is fairly 

requii 
an assumption that future inflation and interest rates will maintain the 

constant at about 2.0% in periods of low, stable inflation, a "2% discount V. 
rate would normally be fair to both sides."223  Moreover, the 2.0% rate 
need not be adjusted for "unusually high inflation" because it is unlikely 
the victim's wages would have kept up with inflation."' Thus, even In c 

though interest rates tend to lag behind inflation rates in periods of high era tior 

inflation, the plaintiff will be fully compensated for his lost wages.225 ance t 

Litigants are free to agree on a different discount rate or offer evidence tion ti  
of a different rate or a different method of accounting for inflation."' predict 

While recommending the 2.0% discount rate and requiring district courts co
en

n
tI
c
y
c
,
ri 

 

to use it if the parties do not present evidence on either inflation or pre-
sent value discounting, the Second Circuit refused to require parties to 
use any particular method to account for inflation when calculating lost 
future wages.227 The 

Unlike the Second Circuit, the Fifth and Eleventh Circuits require par- it elimi, 
ties to use the below market discount rate approach."' In Culver v. Slater 

does
approac 
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Id. at 37. 
Id. 
Id. at 38. 
Id. 
Id. at 39. The court also noted that the 2.0% discount rate falls "within the narrow 

bracketed by many economists as representing the true yield of money." Id. at 39 & n.10. 

Id. at 39-40. 
Id. at 40. 
Id. at 39-40. 
Id. However, the Second Circuit cautioned that when an inflation adjusted discount rate is 

used, it must be applied to a stream of earnings estimated without regard to inflation. Id. at 40.1n 

Crane v. Consolidated Rail Corp., 731 F.2d 1042 (2d Cir. 1984), a FELA case, the Second Circuit 
stated that the below market discount rate should be used only if the lost future earnings were not.  

inflated when estimated. Id. at 1051. 
See, e.g., Dcakle v. Graham & Sons, 756 F.2d 821, 830 n.7 (11th Cir. 1985) (Culver 11 $ 

binding precedent in the Eleventh Circuit); Nesmith v. Texaco, Inc., 727 F.2d 497, 498 (5th Cir. !. 

1984) (Culver II requires parties to use the below market discount approach; this approach does not 
allow the fact finder to consider inflationary factors when calculating plaintiff's lost stream of future 
earnings); Culver v. Slater Boat Co. (Culver II), 722 F.2d 114, 117 (5th Cir. 1983) (en banc). Foci 
description of how to determine an appropriate below market discount rate, see Jamail, The Daman 

Award In A Maritime Personal Injury Case, 45 LA L. REV. 849. 856-58 (1985). See generally • 

Mandel, Pfeifer and Culver II: Calculations, Issues And Tactics, 47 TEX. B.J. 1212 (1984), for 11.4t, 
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Boat Co. (Culver II),229  a wrongful death case brought under the Jones 
Act"' and the Death on the High Seas Act, (DOHSA)2" the Fifth Cir-cuit held that the fact finder must use the below market discount rate 
approach, unless the parties stipulate otherwise.232 Expert testimony and 
jury instructions must be based on this method; juries, however, may be 
required either to return a general verdict or to answer special interroga- 
tories concerning damage calculations.233 

V. A CRITIQUE OF THE CURRENT APPROACHES To 
INFLATION AND THEIR UNDERLYING POLICY CONSIDERATIONS 

In calculating damages, courts are concerned with three policy consid-
erations: accuracy, efficiency, and predictability.'" Courts attempt to bal-
ance these considerations and adopt the method of accounting for infla-
tion that is judicially efficient, yet produces reasonably accurate and 
predictable awards. However, because they value these concerns differ- 
ently, courts adopt diverse approaches emphasizing different policy concerns ass 

require par-
,er v. Slater 

A. The Total Offset Approach 

The total offset approach is judicially efficient and predictable because 
it eliminates the need to forecast future inflation and discount rates. This 
approach, however, results in unfair and inaccurate awards because it 
does not adequately consider case-specific elements that may affect lost 
earnings.2" Wage increases within any given industry may differ from the 
average national wage growth patterns used in determining that an offset should occur.2" Thus, courts can calculate fairer, more accurate awards 

detailed discussion of how to use the below market interest rate approach. 
722 F.2d 114 (5th Cir. 1983) (en banc). 
46 U.S.C. § 688 (1920); see supra note 176. 
46 U.S.C. § 761 (1920) (providing for a pecuniary recovery for death caused by wrongful ag, neglect or default occurring on the high seas). 
Culver II, 

722 F.2d at 117. Following the Supreme Court's ruling in 
Pfeifer, the Fifth Cir-

cuit reheard Culver I 
en bane. With nine judges dissenting, the court withdrew the opinion in 

Culver 
I.,except as it overruled Penrod, and substituted in its place the court's opinion in 

Culver II. Thirteen 
Judges rejected Culver l's 

case-by-case choice of methods approach and held that fact finders 
must 

-tist 
a below market discount rate method, unless the parties stipulate othenvisc. 

Id. at 116-17. 
231 Id. at 117. 

234, Freeport Sulphur Co. v. S/S Hermosa, 526 F.2d 300, 308-12 (5th Cir. 1976) (Wisdom, J., . fling); Comment, supra note 16, at 108. See Note, supra note 20, at 336-37. (courts attempt to lance considerations of equity, efficiency, and certainty in determining damages). 
Comment, supra note 16, at 108. 
See Coyne, supra note 33, at 27-28. 

231. Pfeifer, 462 U.S. at 551; Coync, supra note 33, at 27-28; Henderson, supra note 2, at 312. 

narrow range 
n.10. 

4.Y 

liscount rate 0 
1. Id. at 40. la 
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using detailed information about wage trends in the plaintiff's specific 
cupation rather than average estimates applied through a genera) 
formula.'" Moreover, economists do not agree on whether the average 
discount rate fully offsets average wage growth, which is comprised of 
inflation plus societal productivity factors,'" or even whether calculating 
average percentage changes is an appropriate way to estimate the trend of 
future changes."° Thus, the Supreme Court cor-ectly decided that courts 
should not impose the total offset approach as a rule of law on unwilling 
litigants in federal claims. 

B. The Market Interest Rate Approaches 

1. The Full Evidentaiary Approach 

The full evidentiary market interest rate approach emphasizes  accuracy ;I' 
over efficiency and predictability. Courts relying on competent expert 
timony to establish inflationary trends and appropriate discount rates ar-
gue that economic predictions are no more speculative than other predic-
tions courts make about future income and expenses."' Since future 
inflation is more probable than not, courts should attempt to predict it as 
best they can, rather than ignore it.'" Although an expert's prediction of 
future inflation may be imprecise, it is surely more reliable than unguided 
speculation by the fact finders.'" 

In exchange for a presumed increase in accuracy, the evidentiary ap-
proach sacrifices some efficiency. It increases the complexity of cases and 
makes them more time consuming and costly. Expert economic testimony 
may confuse, rather than aid the fact finders;244  it may force them to ; 
consider remote, collateral issues, unnecessarily increasing the length of 
trials.'" Credibility problems may arise either because of the public's ten-, 

See, e.g., Taenzler v. Burlington N., Inc., 608 F.2d 796, 800 (8th Cir. 1979); Bach V. Pena 

Cent. Transp. Co., 502 F.2d 1117, 1122 (6th Cir. 1974); Coyne, supra note 33, at 27-28; Hadley & 

Rapp, supra note 9, at 29-31; Note, supra note 20, at 337. 

See supra notes 136-38 and accompanying text. 

Maher, Estimating Future Earnings Loss: Misinterpretation and Faulty Logic, 15 TRIAL 

39, 39-40 (1979). One cannot accurately estimate future changes from an average of past year-to-
year changes because averages do not account for the direction in which changes are moving. 

/(11 

Instead, one should estimate future earnings by fitting a trend line to the observed data. 
Id. 

United States v. English, 521 F.2d 63, 75 (9th Cir. 1975). 

242. Id. 
See id. at 75-76. 
See supra notes 178-87 and accompanying text; Note, supra note 20, at 337 & n.113 (citing 

P. SAMUELSON, ECONOMICS 8-9 (10th ed. 1976); Fisher, Use of an Economist to Prove Future Eco-

nomic Loss, 18 S. TEX. Li. 403, 410 (1977)). 

See supra notes 178-87 and accompanying text • 
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515 . dency to distrust economic forecasts,246  or because inflation-adjusted , c
'wages, forecast far into the future, often appear so large triers of fact 

doubt their veracity."' By contrast, some courts contend that fact finders 
. 
.'scrutinizing them.'" 

may 
accept detailed economic calculations too readily without adequately 

Not only does the full evidentiary approach fail to promote judicial effi-
.ciency and economy,'" it also fosters unpredictable awards. Because 
plaintiffs will have varying degrees of success proving inflationary trends 

injuries. and their effects, fact finders will award divergent damages for similar 

Moreover, if economists cannot predict future inflation rates,'" the loss 
of efficiency and predictability cannot be justified by the putative increase in precision. Thus, in 

Jones & Laughlin Steel Corp. v. Pfeifer,3" the Su-preme Court properly cautioned that "specific forecasts of future price 
inflation remain too unreliable to be useful in many cases" and their use 
will normally be a costly, unproductive waste of a longshoreman's re-
sources."' Because "[title average accident trial should not be converted 
,into a graduate seminar on economic forecasting,"'" plaintiffs and trial 
courts should try to avoid using this approach  24 
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7-28; HadleY 
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se moving. Id. 
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:c n.113  (ail 
'e Future EcO• 

^ 246. Note, supra note 20, at 337 & n.II2 (citing 0. MORGENSTORN. ON THE ACCURACY OF 
ECONOMIC OBSERVATIONS 9 (1963)). 

247. Mandel, supra note 228, at 216. 

(8th Cir. 1979)). 
248. Note, supra 

note 20, at 377 n.112 (citing Taenzler v. Burlington N., Inc., 608 F.2d 796, 800 
t 249. But see Culver v. Slater Boat Co. (Culver I), 

688 F.2d 280, 298 (5th Cir. 1982), 
overruled, 

,Culver 11, 
722 F.2d 114 (5th Cir. 1983) (en bane). In 

Culver I, 
the Fifth Circuit disagreed that the evidentiary approach frustrates judicial economy. 

Id. 
The court argued that the evidentiary approach 

B simpler and 
more accurate than the below-market interest rate approach because it does not re-

quire the "difficult task of breaking down the data into the reasons for 
the increase, e.g., cost of living 

merit increases." Id. 
250. See Jones & 

Laughlin Steel Corp. v. Pfeifer, 462 US. 523, 548 (1983); 
Culver I, 688 F.2d 

,320 (Johnson, J., 
dissenting) (citing an extensive listing of general literature indicating "the sorry 

Elle of the repeated confusion, contradictions, and uncertainties of economic forecasts"); Formuzis & O'Donnell, supra 
note 19, at 299 ("[E]conomists widely agree that the actual rate of inflation over 

the next ten, twenty, or thirty years cannot be predicted by projecting the historical rate of infla-n."); Formuzis & Pickersgill, supra 
note 16, at 26 (It is impossible to predict future inflation rates 

tacept for short periods of time already influenccd by monetary policy. Inflation is primarily con-t
rolled by monetary policy, which, in turn, depends on unpredictable political factors). 25i. 462 U.S. 523 (1983). 
252. Id. at 548. 

Cert. denied, 
451 U.S. 971 (1981)). 

253, Id. 
(citing Doca v. Marina Mercante Nicaraguense, S.A., 634 F.2d 30, 39 (2d Cir. 1980), 

254. Id. 
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2. The Middle Ground Approach 

The middle ground approach promotes judicial economy and effiee" 
by refusing to admit expert testimony concerning overall future infla 
rates or specific future earnings estimates. By limiting admissible ei 
evidence to the probability of future wage increases or promotions, 
cu its using this approach appear to follow the Supreme Court's admonis 
ment in Pfeifer to discourage plaintiffs and trial courts from relying 
specific forecasts of price inflation.255 1 :itA 

Paridoxically, however, having prohibited expert testimony, theses' 
then permit the trier of fact to consider inflation based on .his admit 
less precise common experience. Thus, while this approach conserves1. Iu,  cial resources by avoiding complicated, time consuming economic tes— 
mony, it lacks predictability and accuracy because the trier of fact 
lowed to speculate without the benefit of expert guidance. In addi 
such speculation is contrary to the Supreme Court's requirement in, Pf 
fer that a litigant offer sufficient proof before the trier of fact is permi 
to consider inflation in estimating the worker's lost future earnings. 

C. The Below Market Discount Rate or Real Interest Rate Appr 

The below market discount rate approach avoids predictions, dispu 
and speculation over future inflationary trends and interest rates beci 
it does not require the parties to prove future inflation or discount rat 
trial."7  While the plaintiff still must prove that his annual wages wou 
have kept up with inflation, and the defendant may try to prove. , 
would have fallen below it, the litigants need not predict a specific fu, 

stable over time, the parties need only compare inflation rates with his 
inflation rate. Because real interest rates are presumed to be rela: 

4-, 
ical observations of interest rates on risk-free investments to dete 
the real rate of interest.258  The average difference between interest 
inflation rates is the below market real rate of interest used to d.  ...1 
the estimated earnings stream, which was calculated without adjusting 
future inflation. Consequently, this approach promotes judicial efficien 
by reducing trial time and litigation costs and complexities, whileji 
same time encouraging predictable damage awards."9  Moreover, aw 
calculated under this approach are remarkably similar to ones derived , 

Id. 
Id. at 536, 538. 
Doca, 634 F.2d at 39. 
Id. 
Culver v. Slater Boat Co. (Culver ID, 722 F.2d 114, 121 (5th Cir. 1983) (en bane)! , 
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versed if it uses a rate between 1.0% and 3.0% and explains its choices4 

VI. CONCLUSION 

)986:48" 

that 
' lUnder Si 

other mc 
proach." 

`shifts thc 
party set 
would pr,  
calculate 

The Supreme Court in Jones & Laughlin Steel Corp. v. Pfeifer'-" 
ognized that inflation is an economic reality and must be considered in' 
determining an award for lost earnings. When trying federal cases, courts 
can no longer refuse to consider inflation because it is too "speculative." 
The Court, however, did not select an exclusive method for calculating 
lost future earnings. It merely rejected the traditional approach and held ,  
that the total offset approach could not be forced upon unwilling litigants 
as a rule of law. ' 

Most circuits do not insist that fact finders use a particular method 
when dealing with inflation. Only the Fifth and Eleventh Circuits require 
the use of a single exclusive method. The other circuits, though stating 
various preferences, follow the Supreme Court's example in Pfeifer and - 
allow the litigants and the trial court judge to choose the most appropri-
ate discount rate, based on economic testimony and the particular circum-
stances of the case. 

This case-by-case approach is time consuming and costly to litigants 
and places an unfair burden on trial courts. Trial courts are no more ca-n4 • 

pable than the Supreme Court of performing complicated economic anal-
ysis. Reliable data indicating how well the various approaches predict fu-
ture earnings is currently unavailable. Thus, rather than merely stating 
that the legislative branch is better equipped than the courts to analyze 
this problem, the Supreme Court should recommend that a study group 
comprised of lawyers, economists, and financial advisors systematically 
apply the various approaches to past data and ascertain which approaches 
produce reasonably accurate, efficient, and predictable results.'" Balanc-
ing these often conflicting goals, the Supreme Court should then adopt the 
best method as a rebuttable presumption,'" placing the burden of show- 

Pfeifer. 462 U.S. at 548-49. See Hadley & Rapp, supra note 9, at 31-32. Although noting 
that a uniform discount rate of 2.0% is consistent with prevailing economic conditions and would ba 
simplier and less costly to administer, Professors Hadley and Rapp agree the Supreme Court was wile 

to set an interval of from 1.0% to 3.0%. Id. An interval provides the flexibility necessary to adjust the 
discount rate to account for variations in real income growth and other case specific phenomenon. Id. . 

462 U.S. 523 (1983). 
See Conklin, supra note 16, at 287. Mr. Conklin argues that we arc choking our economy by 

awarding excessive damages, "premised on unsound and unreliable economic formulas." Id. He rec-

ommends that the Tort Insurance Practice Committee of the American Bar Association form a study 
group, composed of attorneys, money managers, and economists, to come to grips with the damn.,  
dilemma. Id. 

.6 

Under the rules of evidence, a rebuttable presumption holds true unless contradictory efi• 
dence is introduced to overcome it. BLACK'S LAW DICTIONARY 1139 (5th ed. 1979). A rebuttal:1111  

Resumption "hai 
(1932); BLACK'S 
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ing that another approach should be used on the party seeking to use it. 
Under such a rule, a court would commit reversible error by using an-
other method unless evidence in the record supported the substitute ap-
proach.'" Moreover, applying an approach as a rebuttable presumption 
shifts the burden of proving that another method should be used to the 
party seeking to use it. Use of the selected approach in such manner 
would provide courts with both the guidance and flexibility necessary to 
calculate adequate lost future earnings awards. 

Deborah L. Gross 
a particular method 
;nth Circuits require 
:lifts, though stating 
mple in Pfeifer and 
; the most appropri-
le particular circum- 

d costly to litigants 
vs are no more ca-
ated economic anal-
proaches predict fu-
than merely stating 
e courts to analyze 
that a study group 
isors systematically 
n which approaches 
; results." Balanc-
ould then adopt the 
he burden of show- 

it 31-32. Although loins 
conditions and would L's 

!Supreme Court was snoe.  
ity necessary to adjust tbi . 

specific phenomenon. id  

choking our economy by 
ic formulas." Id. He roc' 
Association form a 

io grips  with the &Mal  n 

unless cxmtradictorY 
ed. 1979). A rebuttal°  

;!bsumption "has the effect of shifting the burden of proof." 
Heiner v. Donnan, 285 U.S. 312, 329 

(.932); 
BLACK'S LAW DICTIONARY 

1139 (5th ed. 1979). 268. Comment, supra 
note 26, at 1024. (recommending that the total offset approach be adopted 4 

rebuttable presumption, rather than as a rule of law, because inflation, productivity, and interest 
may not continue to offset each other indefinitely). Such a rule would make it reversible error to another approach unless evidence in the record supported its use. Id. Applying the total offset ch in such a manner would allow courts flexibility while 

assuring that they calculate damage analytically rather than intuitively. Id. 
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Lawrence Hadley and John Rapp 

The authors analyze the impact 
of using alternative data sources 
to estimate the present value of 
future lost earnings for two 
typical wrongful death cases. 
They discuss the types of data 
sources available and conclude 
that the resulting calculations 
are not sensitive to alternative 
data sources. In addition, they 
briefly discuss the great sen-
sitivity of present-value esti-
mates of future lost earnings to 
different discount rates.  

reducing the earnings profile to pres-
ent value. 

No formulas provide universal 
answers to these problems. Each case 
is unique. The only general rule is that 
good judgment is essential, which is 
part of the reason that economists are 
usually hired to do these analyses. 
There are, however, underlying prin-
ciples that should guide them in these 
analyses. Some understanding of 

- these principles is important for at-
torneys with cases involving future  
lost earnings. 

The Appropriate Source 
of Income Data 

Two major types of data are used 
in estimating future lost earnings: 
individual-specific data and public 
data. Individual-specific data are 
unique to an individual, while public 
data cover many individuals and are 

most public data come from  

, sources. The Current Population Re-

have recently changed occupations. In 
these cases, public data are superior 
since they are based on average 
cupational earnings, which will more 
accurately estimate an individual's 
future earnings. Good judgment based 
on familiarity with the experi-
ence-earnings profiles of various oc-
cupations is the only basis for choice 
between the two sources. 

propriate, the problem of choosin 
between alternative sources must be 
addressed. The Bureau of the Census 
publishes two commonly used 

ports on consumer income (Series 
1)-60, No. 142) includes an annual, 
Money Income of Households, Fam-
ilies, and Persons in the United 
States.' It reports data on average 
come disaggregated by various 
categories, including 

Where public data are judged ap- 

oc- 

in- 
nalyses of future lost earnings 
pose problems for econo-
mists. Among the most im-

portant are choice of a data source for 
projecting an earnings profile, in- 

t tegration of expected growth of real compiled-by sampling techniques. 

wages into the analysis, and choice of 
Most individual-specific data come 

the appropriate discount rate for 
from individual tax records, while 

government publications. 

Lawrence Hadley, Ph.D., is an 
associate professor of economics 
and John Rapp, Ph.D., is a pro-
fessor of economics in the Depart-
ment of Economics and Finance at 
the University of Dayton, Ohio. 

The choice between these two is not 
always obvious. Generally, indivi-
dual-specific data are preferred when 
plaintiff has a long and stable em-
ployment history. Since earnings in-
crease as people gain experience in an 
occupation, however, their income 
data may underestimate their future 
earnings potential if they have recent-
ly entered the labor force or if they 

age, race, sex, education, 
occupation, marital stat 
family size, and geographg, 

region. A second publication front 
the Current Population Report 
(Series P-60, No. 139), Lifetime Eatv: 
ings Estimates for Men and Women 
in the United States: 1979, gives de-
tailed age-earnings profiles by le‘elnft  
education, sex, and labor-force status,  
These profiles reflect the impact of 
work experience on earnings over the 
life cycle by education and sex, but 
not by specific occupation. 

TRIAL, February 105 



The Bureau of Labor Statistics difference in the estimate of pecuniary truck drivers" in Cincinnati, Ohio, as 
(BLS) is the other major source of loss. $8.35. Using the "Employment Cost 

. data on wages and income. Perhaps Index for Wages and Salaries by Oc- 

? 

i 
These may appear in the Monthly La- 
bor Review or as separate bulletins. 
To help locate relevant reports, the 

LS-makes available-a-semi-annual-- 
bibliography of its publications and a 

. free monthly newsletter titled Just 

I
Published. 

The criterion for choosing a data 
source must be the accuracy with 

iwhich the data conform to the specif-
ics of the individual's anticipated 

frorking career. In some cases, these 
.specifics may be detailed (e.g., a full- 

e unionized tanker-trailer milk 
truck driver with three  

' its most useful publication is Occupa- cupation" (published quarterly in the 
' tional Outlook Handbook (Bulletin Monthly Labor Review) to inflate this 

2205)' which gives starting and aver- figure to 1983 prices, the estimated !   'age salaries as well as a general out- hourly wage is $10.23, which results 
look on career prospects for a wide in estimated annual earnings of 
range of occupations.2  BLS also pub- $21,278. 
fishes Monthly Labor Review, an im- Table 1 presents the results of a 

t portant source of economy-wide data simple analysis of Mrs. Truck's pecu- 
Ion labor markets and prices, and niary loss. At age 25, Mr. Truck had 
Area Wage Surveys (Bulletin 3025 for a work-life expectancy of 33.4 years. 

'the 1984 series), which provides de- The third line of column 1 shows that 
;tailed wage rates for specific blue- the present value of Mrs. Truck's loss 
:collar and clerical occupations in a (using a net discount rate of 2 percent) 
large number of U.S. metropolitan estimated from the BLS study of 
areas. union wages is $380,949 as of January 
' In addition to these regular publi- 1, 1983, while the third line of column 

;cations, BLS publishes many occa- 2 shows her loss to be $368,291 when 
sional reports that analyze earnings in the same estimate is made with the 
arious occupations, regions, etc. Area Wage Survey datum. These 

Two Typical Cases 

To support this point, we analyzed 
two typical wrongful death cases us-
ing the hypothetical individuals men-
tioned above. 

The first, Mr. Truck, was born on 
January 1,1958, quit school at age 18, 
and served in the military for two 
years until the end of 1978. He mar-
ried in 1979 and worked at various 
low-paying jobs through 1981. In 
January 1982, he landed a union posi-
tion as a trainee driver of a tanker-
trailer milk truck in Dayton, Ohio. 
He completed his training program in 
December and was ready to begin his 
own route when he was killed in a 
three-car accident on January 1, 1983, 
his 25th birthday. The accident was 
due to the negligent driving of Mr. 
Drunk. Mr. Truck is survived by his 
unemployed—wife- and - one- minor 
child. 

At least two sources of data on the 
earnings of truck drivers are suitable 
for estimating Mr. Truck's lifetime 
earnings. The first is the Area Wage 
Survey series published by BLS. 
This source (Bulletin 3020- 
66) identifies the 

present-value figures have been re-
duced by the normal 26 percent to al-
low for Mr. Truck's personal con- 

-1- sumption, but-the results are--- - 
simplified in that they do 
not account for 

ears of high 
.school, living in Dayton, 
/Pik)). In other cases, they may 
inot be (e.g., a high school dropout 
with less than three years of high 
school, living in Dayton, Ohio, who 
has no significant work experience). 

1

.Occasionally, there may be just one 
source of data relevant to an individ-
Ual's expected career, but frequently 
there are two or more about equally 1  

laPplicable to that career. • , 
. The major point is that the valua-

, ton of future lost earnings is typically 4 
not highly sensitive to a data source. 

!Where equally relevant sources of 
'Public data are available, the choice 
between them will usually make little 
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hourly wage for "heavy 
truck drivers" in Dayton, 
Ohio, for December 1983 as $9.89. 
Assuming a work year of 2,080 hours, 
annual earnings for Mr. Truck are es-
timated at $20,571. 

The second, an occasional BLS 
report, is a 1979 study, Union Wages 
and Benefits: Local Truckdrivers and 
Helpers (Bulletin 2089). This source 
gives the September 1979 hourly wage 
for unionized "milk tanker-trailer  

fringe benefits or for 
the value of the household ser-
vices a husband normally performs. , 
Neither of these simplifications im-
pacts on the major point: the small I 

29 
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size of the difference between the two 
estimates. In relative terms, the dif-, 
ference is only 3.4 percent. 

Which of these two sources is bet-
ter? With respect to the particulars of 
time and geographic location, the 
Area Wage Survey is superior. But 
with respect to union status and type 
of truck driven, Union Wages and 
Benefits is more consistent with the 
particulars of this case. Neither is su-
perior on all counts, and an econo-
mist might well present estimates of 
pecuniary loss using both sources as 
a basis for upper and lower boun-
daries of the loss. As long as an econ-
omist uses either or both of these 
sources for estimating the earnings 
base, however, the jury would have a 
reasonable approximation of future 
lost earnings. 

Two other sources present data on 
the earnings of truck drivers, but they 
are clearly inferior for Mr. Truck's 
case because they are less detailed and 
thus conform less accurately to the 
specifics of his career prospects. One 
is the previously mentioned Current 
Population Reports: Money Income 
of Households, Families, and Persons 
in the United States, which presents 
annual median income of full-time 
male workers in the occupation group 
"transportation and material mov-
ing." The other is a study by Nancy 
Rytina in the April 1982 issue of the 
Monthly Labor Review. It analyzes 
median weekly earnings of full-time 
male workers in various occupations, 
including truck driving. Neither of 

these, however, presents data on the 
basis of type of truck, geographic 
region, or trade-union status. • 

Columns 3 and 4 of Table I show 
the same present-value analyses of 
Mrs. Truck's loss using these two 
sources, resulting in much larger dif-
ferences between the estimates of loss. 
Considering all four estimates from 
Table 1, the difference between the 
high and low estimates is more than 
15 percent as compared to the 3.4 per-
cent difference between the first two 
sources. 

This highlights the importance of 
having an economist with extensive 
knowledge of public-data sources and 
with good judgment estimate the 
value of future lost earnings. In this 
case, the last two sources clearly 
should not be used. 

Extensive detail as in the case of 
Mr. Truck, however, is not always 
available. Thus, more general sources 
must be used in some cases. This is il-
lustrated by the second hypothetical 
case. 

Mr. Facture, born on January 1, 
1962, was also killed in the same ac-
cident. He was 21 on the day of his 
death and is survived by an unem-
ployed wife and a minor child. He left 
high school in 1980 having completed 
less than three years toward a diplo-
ma. For two years he was employed 
in low-paying jobs at fast-food res-
taurants, but just before his death, he 
had obtained an unskilled job in a 
local factory. Obviously a more gen-
eral source of data is called for since 

Mr. Facture's career prospects are not', 
as well-defined as those of Mr. Truck 

Deciding on a source of incoin 
data to estimate Mr. Facture's future" 
earnings must draw on one of the 
facts relevant to his career prospects., 
The focus could be on his unskilled, 
factory position, in which case the 
logical data are the hourly wage rater  
compiled by industry and published in 
the Monthly Labor Review (see, for 
example, the April 1984 issue, Table 
14, page 69). This source shows the, 
average annual hourly wage rate 
manufacturing for 1983 as $8.84. As'..'t! 
suming a work year of 2,080 hours,c' 
this generates an estimate of $18,3874„ 
for Mr. Facture's annual earnings. 

The alternative is to focus on his 
educational attainment, in which case 
there are two equally good sources." 
One is the Current Population Re-
ports (Series P-60, No. 142) mention-, , 
ed earlier. Table 37 reports the 1982 
annual median income of male work- , 
ers with one to three years of high 
school as $17,496. Adjusting this for 
inflation produces an estimated an.,  
nual income of $18,376 for 1983. The, 
other source is the Bureau of the Cen-
sus study, Lifetime Earnings Esti-
mates for Men and Women in the 
United States: 1979. The annual earn-
ings by age in Table B-1 of this study 
have been adjusted to 1983 dollars,' 
and used to estimate Mr. Facture's 
lifetime earnings. JM 

Table 2 presents an analysis of Mrs., 
Facture's pecuniary loss similar to that 
one in Table 1 for Mrs. Truck. Mr., 
Facture's work-life expectancy is 36.24 
years. Using a net discount rate of 2 
percent, the data from the Monthly,  
Labor Review (column 1) leads to an • 
estimate of $348,129 for the present • 
value of the loss. The same analysis 
using the Current Population Reports 
data (column 2) produces a present-
value estimate of $347,921, and the 
earnings profile constructed from the 
1979 Bureau of the Census study (col-;!!,  
umn 3) is the basis for an estimate of. 
$353,668. In percentage terms, the, 
difference from lowest to highest or 
these three is 1.6 percent—less than 
the difference between the two prefer-
red results for Mr. Truck. 

The analysis of these cases leads to 
the conclusion that alternative sources 
of data do not greatly affect present-  ' 
value estimates of pecuniary loss. 
Thus, as long as an economist has 
chosen a source consistent with the 
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Table 1 

Mrs. Truck's Pecuniary Loss 

Net Discount 
Rate 

(1) 
BLS Study 
of Union 
Wages of 

Truck Drivers 

(2) 

Area 
Wage 

Survey 

(3) (4) 

Current 
Population Rytina 

Reports Study 

0% $525,907 $508,433 $478,724 $451,685 

1% $445,222 $430,428 $405,278 $382,387 

2% $380,949 $368,291 $346,771 $327,185 

3% $329,298 $318,357 $299,755 $282,824 

4% $287,427.  $277,877 $261,640 $246,862 



Table 2 

Mrs. Facture's Pecuniary Loss 

Net Discount 
Rate 

(1) 
Average 

Earnings in 
Manufacturing 

(2) 
Current 

Population 
Reports 

(3) 
Bureau of the 

Census Earnings 
Profile 

0% $492,551 $492,256 $500,387 

1% $411,545 $411,299 $418,093 

2% $348,129 $347,921 $353,668 

3% $297,980 $297,802 $302,721 

4% $257,921 $257,767 $262,025 

facts of the case, the data should not 
distort the accuracy of present-value 
results. 

Productivity Gains and 
the Discount Rate 

In calculating damages in a legal 
action, it is necessary to discount all 
future dollar values to present values. 
The basic problem for economists in 
this procedure is selecting the ap-
propriate discount rate. To illustrate 
the sensitivity of estimated economic 
losses to alternative discount rates, 
Tables I and 2 show the present value 
of Mrs. Truck's and Mrs. Facture's 
losses when discounting at rates rang-
ing from 0 to 4 percent. Clearly these 
awards are tremendously sensitive to 
the discount rate. 

Unfortunately, identification of the 
"correct" discount rate has been a 
subject of disagreement among eco-
nomists. Several methods have been 
suggested.' Our preference is for the 
,"real interest rate" (or "net discount 
rate") approach. This approach de-
fines the appropriate discount rate as 
the market interest rate minus the sum 
of the expected inflation rate and the 
expected rate of productivity growth 
for the economy on average. Further, 
in our opinion, current economic con-
ditions warrant a net discount rate of 
2 percent. This view is based on an 
estimate of 6.5 percent for inflation 
and 1.5 percent for future productivi-
ty growth. Thus, an interest rate of 
approximately 10 percent on treasury 
bills minus the sum of 6.5 percent and 
1.5 percent equals a net discount rate 
of 2 percent. 

The legal system may be resolving 
disagreement over the discount rate. 
Recently, in Jones & Laughlin Steel 
Corp. V. Pfeifer,' the Supreme Court 
ruled that I to 3 percent is an appro-
priate discount-rate interval within 
which courts may operate without 
risk of reversal on appeal.' It is a short 
step to the in that since a net 
rate 01 2 percent is the middle ground, 
it is preferred. Certainly, a uniform 
discount rate has an appeal in terms 
of simplicity and cost savings. Also, 
a net discount rate of 2 percent is con-
sistent with our view of prevailing 
economic conditions. 

Despite the appeal of uniformity, 
the Supreme Court was wise in defin-
ing an interval (as opposed to a single 
rate) that allows some flexibility in ad- 

justing the rate to specifics of in-
dividual cases. The major reason for 
such adjustments is the variation in 
the potential for real income growth 
between individual workers. 

Real income can grow only when 
worker productivity grows, and pro-
ductivity growth should be divided in-
to two components for analytical pur-
poses. The first is the average econo-
my-wide productivity growth that 
results from society's investment in 
knowledge, technology, and capital 
goods. The courts have called these 
"societal factors." Historically, this 
has averaged about 2.5 percent in this 
century. But given the structural 
changes of the 1970s, we believe 1.5 
percent is a more reasonable estimate 
of average productivity growth in the 
future. 

The second component is the devi-
ation of an individual's expected pro-
ductivity growth from the national 
average. Some workers have greater 
potential than others for income 
growth over their life cycle due to ed-
ucation and/or occupation. Some will 
experience above-average income 
gro\Nth; others, belo\%-a eraec 

growth. The courts have called these 
"individual factors." 

Our defense of a net 2 percent dis-
count rate is based on a 1.5 percent 
average productivity growth for the 
overall economy. This implies that the 
average worker can expect his or her 
real income to grow at 1.5 percent an-
nually in the foreseeable future. But 
those workers who are expected to 
realize above-average productivity  

gains (and thus above-average real in-
come growth) should have their earn-
ings discounted at a net rate below 2 
percent. For example, a worker who 
can reasonably expect a 2.5 percent 
growth in wage income would be fair-
ly compensated by a present lump-
sum payment only if his or her current 
earnings were discounted at 1 instead 
of 2 percent. On the other hand, a 
worker whose wage income is ex-
pected to grow at a below-average 
rate should have current earnings dis-
counted at a net rate of 3 percent. 

Identifying the exact amount of 
future growth for a worker's income 
is not possible even for workers who 
are well-established in occupations. 
The best economists can do is to make 
qualitative categorizations based on 
information in the BLS Occupational 
Outlook Handbook. It is reasonable 
to identify occupations in which pro-
ductivity growth is expected to be 
average, above average, or below 
average. But courts should reject as 
overly speculative an opinion that 
productivity growth in a particular oc-
cupation, based on historical trends, 
x% ill be 2.75 percent .  

The wisdom of the Supreme 
Court's definition of an interval from 
which to select the appropriate dis-
count rate now becomes clear. Even 
though economists do not have ade-
quate techniques for projecting the 
exact earnings of a worker including 
expected growth due to individual 
productivity factors, we can identify 
workers who have approximately 
average, above-average, or below- 
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average growth prospects. Thus, a 
reasonable procedure for dealing with 
the productivity issue in estimating the,'‘  
present value of lost income is to starr 
with a 2 percent net ,discount rate,' 
which gives a worker credit for real 
growth equal to the expected national 
average. From this point, the discount 
rate may be adjusted to reflect the ex-
pectation of productivity gains. 
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Conclusion 
Significant differences of opinion 

among economists do not typically 
arise about the use of alternative 
sources for earnings data. Estimates 
of the present value of future earnings 
are typically not sensitive to the choice 
of data source. Also, professionals do 
not differ on methods to analyze 
data. All economists agree on the ba-
sics of estimating an earnings profile 
and reducing it to present value. 

Most differences of opinion arise 
about the choice of a discount rate. 
Therefore, it is good that the Supreme 
Court has set guidelines likely to lead 
to some degree of uniformity among 
economists making this choice. If the 
legal system continues to use econo- 
mists as experts in cases of lost future 
earnings, however, the system should 
accommodate the judgment of the ex- 
pert. Workers differ regarding their 
expected growth rate of wages, and 
some flexibility in the choice of a dis-- 
count rate is the most appropriate way 
to adjust the analysis for these dif- 
ferences on a case-bY-case basis. - 

Notes 
' Materials published by the Bureau of the 

Census can be obtained through the Super-
intendent of Documents, U.S. Goverruned 
Printing Office, Washington, DC 20402, 
202-783-3238. 
Materials published by the Bureau of Labor 
Statistics may be obtained through the Bu- 
reau of Labor Statistics, Office of Publica- 
tions, Washington, DC 20212, 202-523-1239' 

3  For a more extensive discussion, ge' 

Carlson, Economic Analysis v. Courtroorn 
Controversy: The Present Value of Future 
Earnings. A.B.A. J., May 1976, at 62)14 
Jensen, The Offset Method for Determin-

ing Economic Loss, TRIAL, Dec. 198300  

84; and Mead, Calculating Present vaIirei 
TRIAL, July 1984, at 16. 

' 103 S. Ct. 2541 (1983). In Pfeifer, the Court 
limited its holding to suits brought under the 
Longshoremen's and Harbor Workers 
Compensation Act, 33 § U.S.C. 905(b). 
For a discussion of Pfeifer and related cases 

see George, Simien & Culbertson, The 
Courts and Inflation, TRIAL, July 1984, al 

22. 
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ON INTEREST COMP,OUND INTEREST:AND A 
f, •;? 

IT is always with a sense of wonderment and frustration that one 
observes the extraordinary difficulties which so relatively simple a 
matter as the liability for interest on outstanding monetary 
obligations has encountered in English law. The subject has for 
many years been "riddled with inconsistencies,”1, as was recognised 
as early as 1807. In 1978 the Law Commission produced a Report' 
of 68 pages with a Draft Bill of more than a dozen, partly very 
long and complicated clauses. Yet other legislators required no 
more than a sentence or two. In France damages and interest are 
put on the same level and are normally payable only in case of 
default (Article 1146). Impossibility of performance relieves the 
debtor of liability (Articles 1147 and 1148). Damages and interest 
are payable for the loss the creditor suffers or the gain of which he 
is deprived (Article 1149) and, except in case of fraud, are payable 
only to the extent to which they were foreseeable (Articles 1150 
and 1151). Normally only the statutory rate is payable, i.e. an 
amount equal to the discount rate of the Banque de France. But in 
commercial cases, in case of bad faith and similar circumstances 
additional interest and even compound interest may be payable 
(Articles 1153 and 1154). In Germany the debtor's normal liability 
is limited to the statutory interest of 4 per cent., but the damages 
payable in case of default include interest at a higher rate (sections 
246, 288) and may include compound interest. In Switzerland a 
defaulting debtor is liable as a rule to pay interest at the statutory 
rate of 5 per cent., but higher rates may be allowed by way of 
damages (Articles 104 to 106 of the Code of Obligations). In 
Scotland interest "is the normal compensation. or damages given 
for the delay or failure of another party to pay a sum of money, 
whereby the creditor does not gain the ordinary legal profits of 
money or has to replace it from other sources'; as Lord ICincairney 
put it in 1897, "in the ordinary case the damage due for delay in 

'McGregor on Damages (14th ed., 1980), s.447, who refers to the reporter of De Havilland 
v. Bowerbank (1807) 1 Camp. 50, who noted: "It would fortunately be a very difficult matter to 
fix upon another point of English law on which the authorities are so little in harmony with each 
other." 

Cmnd. 7229. The Lord Chancellor had referred the matter to the Commission in 1974. 
D. M. Walker, The Law of Damages in Scotland (1955), p.182 or The Law of Contracts 

(1980), section 33.16; on Scotland see Lord Denning in Jefford v. Gee 119701 2 Q.B. 130, 145, 
or already Lord Atkin in Kolbin & Sons v. Kinnear & Co. Ltd. (1931) 40 U.L.R. 241 and Lord 
Normand in Riches v. Westminster Bank Ltd. [1947] A.C. 390, 411. 

30 
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payment of money is nothing but interest.' Where money is due 
and payment has been demanded, but withheld, interest is 
recoverable as of right, a fact which has had singularly little 
influence on English law, but deserves great emphasis. Similarly it 
is remarkable that, for instance, in 'Ontario as early as 1897 the 
legislator granted a right to interest.5,  In the United States of 
America Professor WillistOn has statecr-thati 4interest inay' 
awarded by the law of damages," and has conferred his great 
authority upon and adopted the following summary by a 
Pennsylvanian court's: 

"In all cases of contract interest is allowable at the legal rate 
from the time payment is withheld -after itL-  has become the 
duty of the ,debtor ,to,T,make such payment; allowance, of such 
interest does not depend on discretion, but is a legalpight. It 
is a right which arises upon breach or discontinuance -of the 
contract provided the damages are ascertainable by computation 
and even though a bona fide dispute exists as to the amount of 
the indebtedness." 

Interest is "an additional element of damage."7' 8  
In England the legislature has intervened on no less than five 

occasions, viz. in 1833 by Lord Tenterden's Act, in 1838 to provide 
for interest on judgments, in 1934 by the Law Reform (Miscellaneous 
Provisions) Act, in 1969 by the Administration of Justice Act and 
in 1983 by the insertion of section 35A into the Supreme Court Act 
1981 (and corresponding provisions of the County Courts Act 1959 
and the Arbitration Act 1950). As a result of this legislation in 
most cases the court has a discretion to award or withhold 
interest—a typical 'compromise of modern English law of which 
Lord Ellenborough C.J. disapproved when he said in 1807: "My 
great object is to have a fixed rule and to exclude discretion."9  
Although Lord 1  Ellenborough's,view is entitled to much I  sympathy ' •?1, .ln,JT 1- • "— ' 
and support, must tril  be admitted that in practice Indges almost • 
invariably award interest wheneverthey have a discretion to do so; 
accordingly the distinction has become almost academic., By section 
35A of the Supreme Court Act 1981 put into force in 1983 they 

Quoted by Walker be. cit. 
For details see Toronto Railway Co. v. Toronto Corporation [1906] A.C. 117. 

6  Law of Contracts (3rd ed. by Jaeger, 1968), Vol. 11, s.1412„. 

An elementary, almost misleading comparative -survey be found in paragraphs 57 to 64 
of the Law Commission's Working Paper No.: 66 (1976) on Interest'. No reference is there made 
to the Commonwealth. Nor is there any reference to compound interest or to the really 
fundamental practice of interest (additional to the statutory interest) being Payable by way of 
damages for default. Hence the realities of the legal situation in foreign countries ' isi not 
discernible. Sec also paragraph 41 of the Report; n.2 above..-{z,i nf 

9 1k Havilland v. Bowertfrank (1807) 1 Camp 50 4',-;"t` k403tIrr.A 
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may (and will) award interest even where after .the institution, but 
before the .termination of the proceedings the,!Jebt.is paiL 01;  
. :Yet there.  remain certain problematical ure.as iThere,,cauuot ,be, 
many cases in which the pre-1983 law falls to be considered and it 
has to be decided whether interest may be ordered to be paid in 
cases in which payment was made after the institution but before 
the termination of proceedings. But the question remains whether 
interest may be claimed in cases in which the,priUcipal, was paid 
before the institution of proceedings., .Moreover, is ,an awapti of 
interest always discretionary, as the statutes of •194,an$4.1_981,,seem 
to indicate, or can it be claimed as of right? Can interest be' 
claimed as a head of damage? Are there cases in which compound 
interest may be claimed, though the statutes of 1934 and 1981 do 
not authorise it? To these and connected problems it is now 
intended to turn. 

II 
It is generally believed and has recently been authoritatively 
stated" that the decision of the House of Lords in London 
Chatham and Dover Railway Company v. South'Eastern Railway 
Company' was to the effect "that at common law, in the absence 
of any agreement or statutory provisions for the payment of 
interest, a court has no power to award interest, simple or 
compound, by way of damages for the detention (i.e. the late 
payment) of a debt." The decision of 1893 doubtless had this 
effect. Nevertheless close analysis provokes a question mark. The 
appellant's argument was "that interest may be claimed at common 
law on sums improperly detained,"13  and Lord, Herschell L.C. ,so 
stated the argument. He would have been inclined, to uphold it , 

"for this reason that I think that when money is owing from 
one party to another and that other is driven to have, recourse 
to legal proceedings in order to recover the amount due to 
him, the party who is wrongfully withholding the money from 
the other ought not in justice to benefit by having that money 
in his possession and enjoying the use of it, when the money 
ought to be in the possession of the other party who is entitled 
to its use."'4 “I V,  "A' '• 

But a decision of the Court of King's Bench of 1829's  and the 
restrictive character of the legislation of 1.833 prevented Lord 

"This provision stems from the Report of the Law Commission in 1978: n.2 above. 
" Pre3ideni of India v. La Piniada Compania Navigacion S.A. [1984] 3 W.L.R. 10, 17 

(hereinafter called La Pinsada), pa Lord Brandon of .Oakbrook., ; , „ ..; 
12  (18931 A.C. 429. 
" p.432. 

, 

" Page v. Newman, 9 B. & C. 378. 
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Herschell from following his sound instincts, although he was not 
altogether satisfied with the reasons given almost 70 years earlier.'6  

It will be noted in the first place that no argument was founded 
on or reference made to the decision in Hadley v. Baxendale" 
which in '1854 had conclusively defined the conditions in which 
damages for breach of contract were and are payable. Instead the 
House of Lords merely relied on a decision of 1829 given 25 years 
before that leading case on damages. In other words, in 1893 no 
lawyer viewed the problem in the light of the law relating to 
breach of contract or duty and to damages. This is not only a 
remarkable oddity, but, as will appear, also a point of fundamental 
significance. 

Secondly, one cannot help suspecting that there did not exist 
complete clarity as to the legal nature of interest. Lord Herschell's 
reference ;to the benefit derived by the debtor from his failure to 
pay indicates that what was in his mind was the idea of the 
debtor's enrichment rather than the relevant and much more 
important element of the loss suffered by the creditor or, in other 
words, the characteristics of damages. Since the days of Roman 
law interest has rightly and, indeed, necessarily been treated as a 
form of damages, as standardised damages; one of the leading 
Roman lawyers of our times, Professor Kaser, speaks of the 
Roman idea of "pauschalierter Schadensersatz."18  And, as we have 
seen, Scottish law, the French Civil Code, the Swiss Code of 
Obligations and American law equiparate damages and interest. 
The same idea has frequently been expressed in Germany and was 
in recent years happily formulated by Professor von Maydell.'9  
Even in England Lord Wright said: 

"The essence of interest is that it is a payment which becomes 
due because the creditor has not had his money at the due 
date. It may be regarded as representing the profit he might 
have made if he had had the use of the money, or, conversely, 

IN T L, the loss he ,suffered because he had•not that use. The general 
is. that he.is  entitled to compensation for the deprivation." 

Enrichment, on the other hand, is an entirely different principle. If 
it Were the test for the payment of interest, the question would be, 
not what if anything the creditor lost or failed to gain, but what if 

Similarly the restrictive character of the legislation of 1934, 1969 and 1983 prevented Lord 
Brandon from departing from the ck,icion of .1893. Thus we remain saddled with bad law, because._ the legislator intervened, but failed to reform it satisfactorily. The common law is 
ossified by ineffective legislation—a somewhat ironic situation. " (1854) 9 Es. 341. is  Das ROmisc.he Privatredu (1971), p.516. The translation is difficult. Perhaps "liquidated 

" Geldschuld und Geldwert (1974), p.140: -Rather the claim for interest is the normal form 
of the claim for damages in the event of the default of the debtor of a monetary obligation." 

Riches'v. Westminster Bank Ltd. 119471 A.C. 390,4400. Note the word "entitled." t• 
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anything the ' debtor saved or earned: - It may well beii,  therefOrer 
that, if in 1893 the argument had been put on the footing of the 
law of damages rather than on the sterile doctrine of precedent 
which commanded ,  obedience to a decision rendered 25 years 
before the law of damages was fully developed, the House of 
Lords would have decided differently. Appreciation of that fact 
might have induced subsequent generations of lawyers by established 
techniques to get rid of the shackles of the decision of 1893: 
distinguishing it, pointing to the inadequate argument, stressing the 
misplaced reference to the debtor's enrichment rather than the 
creditor's loss, limiting it to the specific facts of the case, i.e. sums 
due in respect of a mutual accounting arrangement,' might . have 
provided useful weapons. 

One half of this step was taken in 1952 by Denning L.J. (as he 
then was) whom Romer L.J. followed.' With his usual grasp of 
the essentials of a problem Lord Denning tried (albeit obiter) to 
rationalise the decision of the House of Lords in 1893 by taking up 
the suggestion made in 1867 by Bullen and Leake,' but ignored by 
the House of Lords in 1893 that interest considered as damages is 
"as a rule too remote," but may well be recoverable when, as in 
the case before him, "there is a special loss foreseeable at the time 
of the contract as the consequence of non-payment." The point 
was actually decided in this sense in 1981, when the Court of 
Appeal held' that the decision of 1893 did not preclude the 
recovery of interest accrued before payment of the capital and 
before the institution of proceedings if it could be claimed under 
the second limb of the rule in Hadley v. Baxendale according to 
which damages are recoverable where they are "such as may 
reasonably be supposed to have been in the contemplation of both 
parties, at the time they made the contract, as the probable result 
of the breach of it." This approach, approved recently: by the 
House of Lords in the case of La Pintada,24  on the one hand 
establishes the correctness of subsuming interest to damages and 
on the other hand discloses what must respectfully be described as 
a remarkable inconsistency: if interest can be claimed under the 
second limb of the rule in Hadley v. Baxendak why should it not 
also be recoverable under the first limb, where damages are such 
"as may fairly and reasonably be considered arising naturally, i.e. 
according to the usual course of things" from the breach? To say 
that interest considered as damages is too remote is an argument 

Trans Trust v. Danubian Trading Co. Ltd. [1952] 2 Q B. 297, 306. 

2' 3rd ed. (1868), p.51. It will be submitted below that Bullen and Leake were far too narrow. 

22  Wadmorth v. Lydall 119811 1 W.L.R. 598 (Ormrod and Brightman LJJ. and Reeve J.). 
73  (1854) 9 Exch. 341. 
2" Above n.11. 
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which at the present time is no longer realistic or persuasive and 
which can only be described as an empty phrase. The modern test 
is whether the debtor could reasonably foresee that in the ordinary 
course of things the loss was likely to occur or was on the cards.' 
Who would refuse to impute such knowledge to a debtor? Who 
would venture to suggest that a defaulting debtor could not 
reasonably foresee interest as the creditor's loss flowing from the 
failure to pay? 

There is a third point which renders the decision 01 1893 a 
freakish one. In 1874 it was finally established by the House of 
Lords that, where there is an obligation to pay a sum of money 
with interest up to a certain due•date, but without any mention of 
interest payable :after the due date, then, in the. words of Lord 
Cairns L.C.,27  

"according to the well-known principle which has been referred 
to in many cases . . . any claim in the nature of a claim for 
interest after the date up to which interest was stipulated for, 
would be a claim really, not for a stipulated sum and interest, 
but for damages, and then it would be for the tribunal before 
which that claim was asserted to consider the position of the 
claimant and the sum which properly and under all the 
circumstances should be awarded for damages. No doubt, 
prima facie, the rate of interest stipulated for up to the time 
certain might be taken, and generally would be taken, as the 
measure of interest, but that would not be conclusive. It 
would be for the tribunal to look at all the circumstances of 
the case and to decide what was the proper sum to be awarded 
by way of damages." 

Or as Lord Chelmsford put it, 
"the distinction seems to be well established between cases 
where the interest is expressly reserved in the instrument, and 
when it .  is not. In the latter case it is recoverable, not, as 
interest, according to the contract, but as damages for the 
breach of it.", 

One notices the emphasis upon the nature of the claim arising 
upon default; it is for damages. Furthermore no doubt is expressed 
about the existence or justification of the claim; in particular 
nothing is said about damages being too remote. Is there really any 
rational basis for suggesting that damages by way of loss of interest 
are foreseeable, where the instrument provides for the payment of 

25 Vicsoria Laundry (Windsor) Led. v.. Newman Industries Dd. [1949] 2 K.B. 528, 539, 'per Asquith Li. (as he then was)... :.1 71ef 1:DrA4 4.1.3 tro,rsela tztv • h 5.  
1', 26  cook v.. Fowles (1874) L.R. 7 H.L. 27.i fzi‘tai.t4 rt-g(setteat4.su lt14_4 74611f1P,ti- tvrtti7- , 23  At p.32. 4r,17...r: Gnu isq.1 sift 

21  At p35.• • • ii-T . •.: ;71 
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interest,up to the due date, but are not,  foreseeable where in 
respect of the period before default no , interest is stipulated? In 
both cases foreseeability of damage by way of loss of interest in the 
ordinary course of things ,is a., question :of fact.,  Judges of -fact 
should not be bound by a dogma expressed in '1829. Cook v. 
Fowler was decided 45 years later. The case was not referred to in 
argument in 1893 or in 1984. The House of Lords was therefore 
unaware of the illogicality which it created and which subsequent 
generations seem to have accepted with a substantial degree of 

4114i # • 

If these submissions' were 'compatible with the present state of 
the law it would 'mean that, apart.  from and Parallel to the judicial 
discretion conferred by statute to award interest in the event of 
proceedings to recover the principal, there exists a common law 
right to interest under either limb of Hadley v. Baxendale, i.e. in 
practice primarily where the proceedings for the recovery of the 
principal are never instituted. The co-existence of a right of the 
creditor and a discretion of the court may; indeed, be another 
oddity. It can readily be explained by the fact that the Law 
Revision Committee's Second Interim Report" which led to the 
Act of 1934 is not only extremely short, but also refrains from 
analysis of the problem or from any search for a principle; it 
simply states that the Committee "have come to the conclusion 
that the time has come when the old and rigid Rule should now be 
altered." However this may be, the co-existence above referred to 
has a firmly established precedent which renders it much less 
striking. It has long been a rule of equity that where a person has 
improperly profited from his fiduciary position he is liable to pay 
interest. In,  Wallersteiner v. Moir" it was argued that interest could 
only be awarded .under the Act of 1934. An exceptionally strong 
Court of Appeal (Lord Denning M.R., Buckley and Scarman 
L.JJ.) rejected the argument and held that the equitable right to 
interest existed independently of the judicial discretion conferred 
by statute. In addition we know that on account of equitable 
principles Admiralty Courts have always awarded interest in a 
large variety of cases,31  and wholly independently of the judicial 
discretion conferred by statute. If this is so, why should the right to 

" Cmd. 4546. The Committee seems to have taken its task a little lightly. Perhaps the 
explanation is that a Law Reform (Miscellaneous Provisions) Act was imminent and it was 
necessary to render the Report so as to permit the problem of interest to be included. 

)3 (1975) Q.B. 373. On this case and the significance of the equitable rule see below—n. 60 
and text. The numerous old cases on the equitable rule are referred to and discussed in the 
three judgments which in those days the Court of Appeal used to deliver to the great benefit of 
the law and of lawyers. 

32 1n La Pintada, ubi supra, Lord Brandon (at pp.20 et seq.) held that in Admiralty equitable 
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interest by way of general damages not also be recognised, seeing 
that interest as special damage is payable independently of statute?. 

It is to be feared, however, that this line of reasoning cannot 
stand with the decision of the House of Lords in La Pintada which 
displays some very remarkable features and needs careful analysis. 
In 1977 arbitration proceedings were instituted for the payment of 
outstanding freight and demurrage. In 1981 the principal amounts 
so claimed were paid and accepted., The. claimants limited their 
demands to interest and costs. In 1982 the arbitrator awarded 
compound interest from the due dates to the date of payment and 
ordered that interest should continue, to be, compounded to the, 
date of the award, it being obscure how ,the compounding was to, 
be effected. But the arbitrator also stated a special case asking 
whether he had a right or ,a discretion to.  
interest. The question of 'compound interest,, inippitant though it 
is, receives no more than passing mention in the ()Onion-delivered 
by Lord Brandon of Oakbrook and concurred in by Lord Fraser of 
Tullybelton, Lord Scarman, Lord Roskill and Lord Bridge of 
Harwich. The reason is that interest was disallowed altogether on 
the ground that before the amendment to the Supreme Court Act 
1981, which came into force in 1983, neither a judge nor an 
arbitrator could award interest in cases in which after the institution 
of proceedings, but before judgment or award the debtor paid the 
principal amount, for the Act of 1934 did not authorise the 
payment of interest in such a case. 

It is possible that so perverse a result which probably isolates 
England from the rest of sea-faring nations (including Scotland) 
could have been avoided by a simple device. The arbitration 
relating to freight and demurrage was in the nature of Admiralty 
proceedings and could therefore have been said to be governed by 
Sir Robert Phillimore's highly significant, indeed authoritative 
dictum in The Northumbria32: 

"The principle adopted by the Cowl of.AdmiraltY is been 
that of the civil law, that interest was always due to the 
obligee, when payment was not madeex mora ofthe-obligor; 
and that, whether the obligation arose ex ' contractzi or ex 
delicto." 

principles did not go so tar as to allow interest on sums paid before judgment or compound 
interest. It is very odd that equitable principles allow these very things in cases in which the 
defendant has profited from a breach of his fiduciary position, but disallow them in Admiralty. is equity really in so striking a manner two-faced? Are there two different equities? The 
ingenuity of lawyers is such that many-  would answer in the affirmative.' See also Polish Steamship Co. v. Atlantic Maritime -Co. (-The Garden -City") 1198413 W.L.R: 301, where Kerr U. said °biter (p.315) that "there was no general power in Admiralty to award .compound interest." 

'.):;%-.5 32  (1869) L.R. 3 A. & E. 6, 10 (emphasis supplied). 
..14:41 .34..1.W I i+.1v1; 
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But-though LOrd Brandon noted this'dicinm by a' mere reference:33  
he''ignored its implications, •failed• inves.  tigate' "the.  civil law" 
(possibly as "adopted by Scotland): treated as a five' times affirmed 
"misconceptiOn"-lhe 'attempt previously. ' made in - 
Gebr. Van Weelde Scheepvaartkantoor-34  to develop a distinct rule 
for Admiralty cases, and put them on the same level as common 
law cases governed by the decision of the House IA Lords of 1893. 

This led Lord Brandon to - the question whether the House 
should depart from the,rule which it, considered to have been laid 
down 'by the House 'of -Lo.rciCiidi'1893.' Regrettably,' 'Yet 
understandably he 'felt unable to do so,*seeing that the legislature 
had intervened without retrospective effect and, so one may be 
permitted to add, seeing further that as a result of the legislation of 
1983 any departure from the decision of 1893 could only reach a 
very limited number of cases that had occurred in the past. The 
question whether in casu the general law would have allowed the 
award of interest under the first and,' possibly, the second limb of 
the rule in Hadley v. Baxendale was not discussed. In the result it 
must now be accepted that in cases which are not covered by the 
legislation of 1983 interest in respect of sums paid after the 
institution, but before the termination.  of proceedings cannot in 
general be claimed. 

Lord Brandon, however, went further. By way , of pure obiter 
dicta he discussed the question whether interest would have been 
payable if the debtor had discharged the principal sum before the 
institution of arbitration proceedings. On the authority of the 
decision of 1893 this was denied and in this respect too a departure 
from that case would have been ,inappropriate, because, the point 
was not in issue at all, though this was not the reason given for the 
refusal to invoke the "Practice Direction" of 1966.'5  Lord Brandon's 
observations on this point acquire particular authority from the fact 
that Lord Scarman ,and Lord Aoskill demanded early legislation to 
remove an "obvious injustice." They thus'made it' very clear that in 
their view the present law could not help. This, therefore, is a case 
in which the ,obiter dicta are •so strong that no argument of a 
merely technical character can be expected to displace them.' 

Nonetheless there remains one certain and one possible escape. 
The former occurs where the second limb of the rule in Hadley 

v. Baxendale applies, for, as pointed out above, the House 
expressly approved the decision of the Court of Appeal in 

33  At p.21. 
[1981] Q.B. 648. 

" [1966] 1 W.L.R. 1234. 
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Wadsworth v.. Ly4a11.36, :It, may well be that a special loss can be 
pleaded and proved in a much larger number of cases than has 
hitherto been thought possible. In many cases the pleader's mind 
may not have been directed to the point, but will, as a result of La 
Pintada, become much more alert. 

The possible escape also depends on an appropriate pleading. If 
the plaintiff pleads (and if necessary proves) that his loss of interest 
resulting from the non-payment of his debt was in the ordinary 
course of things foreseeable, likely or on the cards (which in these 
days should cause no difficulty) a judge could not reject the claim 
on the ground.  of ,the damage being too remote. Nor could he 
avoid embarrassment by holding that the claim is in truth not one 
for damages at all;, a ..broadly based argument, setting forth the 
fundamental aspects of the problem, such as may never have been 
addressed to any court, should establish the true character of 
interest. Already in 1807 Sir Vicary Gibbs, then Attorney-General, 
later Lord Chief Baron and still later Chief Justice of the Common 
Pleas, argued that a plaintiff "had a right to recover the amount to 
which he was damnified by the money being withheld from him. 
This would include interest and the damages were to be shaped, 
not by what the defendant had gained, but what the plaintiff had 
suffered." Lord Ellenborough, it is true, held that "the rule 
proposed of considering how far the plaintiff was damnified was so 
wide that it would let in interest in almost every case."37  Similarly, 
in La Pintada Lord Bridge of Harwich, after having expressed his 
admiration of Lord Brandon's speech, feared that38  

"the alternative rule . . . could only be that in all cases of late 
payments general damages would be recoverable as of right 
calculated in accordance with the same common law principles 
that govern the award of general damages in the case of any 
other breach of contract. Such a sweeping provision would not 
merely be inconsistent with, but would. . . effectively override 
the carefuliy,defined,and restricted statutory provisions for the 
discretionary award of interest in certain cases so, as to render 
them a dead, letter." : 4" • r 

It is respectfully submitted that to read an exclusion clause into 
these statutory provisions would not only be inconsistent with 
much of the case law to which reference has been and will be 
made, but 'would also,  be. contrary to arm:  principles of statutory 
interpretation! Norls there 'any' reason whY the' award of,  interest 
by way-  of general-damage .  in all cases in - which the facts are 

37  Above n.9, V433: 

38  p.14. 

:,4 
4 3 ' 

atAn{u-scyro'rj v•Aini tocycv.-Iti 
.1,38 .11.0 fibc'i;' 
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pleaded 'arid/liroVed'shOtild alarm Lod 'Scarman'''and 'Lat;;-a 
Roslcill'Seem` tolrequire just that! in.  Order to free creditors fronf'"a 
legitimate sense of grievance and ad Obvious injustice.”-'-u 

LS'it. 'coneeivable that at • this 'late 'stage the common' law of 
England will of its own motion rid itself of the ballast of verbiage 
and errors of two centuries and reinstate a simple, yet fundamental 
rule in matters of everyday life? 

rk or;!'1).  e:.. . , 
gut,t; 1UI J l lI1 , 1  „ ,; • . 

• If, as -the preceding remarks suggest, the debtor's default in paying 
esuin'of iminey due from' him -renders him liable, subject to the 
rules ':in  Hadley v.- Baiendale, to pay damages in the form of 
interest, the liability to pay interest where the principal claim is 
one for damages is even more likely to be founded upon the 
common law rather than the statute, upon the reason of the law 
rather than the vicissitudes of legislation. Two different sets of fact 
fall to be considered. The plaintiff may be entitled to damages, 
whether for breach of contract or tort, and claims interest on the 
sum awarded or he may be entitled to interest as a specific item of 
damage. 

The latter proposition is established by three recent decisions. In 
Bushwall Properties v. Vortex Ltd." the plaintiffs had to borrow 
money and pay interest thereon, because on account of the 
defendant's breach of contract they had to provide a purchase 
price sooner than they would have done under their original 
contract. Oliver J. (as he then was) saie: "the sum so claimed is 
not in any relevant sense interest itself, it is the sum payable by 
way of damages for , breach of contraet.7. In The BoragAl the 
plaintiffs claimed an unusual amount of interest which they allegedly 
had to pay for a guarantee provided to obtain the release of their 
ship from arrest wrongfully brought about by the defendants. The 
Court of Appeal held that this particular expense was not 
reasonably foreseeable, but had this not been so they clearly would 
have seen no reason why the claim should not have been allowed. 
Similarly•in,Prandeis Goldschmidt & Co. Ltd. v. Western Transport 
Ltd.' the plaintiffs claimed, by way of damages for wrongfully 
detained goods, interest on overdrafts they allegedly had to obtain. 
Again the court held that there was no evidence of the loss, but if 

"1197511 W.L.R. 1649, affirmed on different grounds 119761 1 W.L.R. 591. 
4° At p.1660. 
41  119811 1 All E.R. 856, where the parties' names arc Compania Financiera Soleada S.A. v. 

liamoor Tanker Corporation. 
42  119811 Q.B. 864. 
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this had not been so would have been prepared to allow the claim. 
In particular Brandon L.J. (as he then was) said': 

"I do not think it matters much whether the plaintiffs financed 
the purchase of the copper from their own resources or by 
borrowing from the.  bank.! If they' 'used their own resources 
they would lose the interest which they would otherwise have 
earned by investing moneys so used. If they borrowed from 
the bank they would have to pay interest on the amount so borrowed." . ' •.' . 

As regards interest on .damages there does not seem to have 
been any difficulty in the. ,rnore recent pastA representative case 
of 1868 arose from the defendant's breach,,,,,of ,. a contr,act,. of 
affreightment as a 'result of which part of a piece of machinery 
carried to Vancouver was. lost., The plaintiffs were held to be 
entitled to damages equal to the value of the article lost together 
with interest thereon to compensate them for the delay." There is 
no evidence that in such or similar circumstances interest was ever 
withheld in the course of the last 100 years or so or that the 
absence of legislative intervention was in any way noticeable. 

While the law seems to have been similar for the tortious 
detention of or damage to property,45  particularly in Admiralty 
cases," one learns with astonishment that "before 1970 it was not 
the practice to make awards of interest on damages in cases arising 
out of personal injury and wrongful death."'" The reason for this 
omission cannot readily be understood. There is no suggestion in 
the Report of the Law Revision Committee of 1934 that damages 
for tort should be excluded from the power of awarding interest. 
On the contrary, paragraph 9 of the Report states: 

"It has often been suggested that although this might at once 
be conceded so far as debts, damages, for, breach of contract „ and special damage, for, tort are concerned,- the cases where 
general damages ,are given, ,as,f•arj.instance,in; running down cases or indeed 'for , 'Or slander, ; or:for pain and 

" suffering in personal injury, they might be left as they are, as 
standing on a different basis. There seems, however, to be no 
reason for a different rule in these latter cases. To take as an 

a At p.873. 
" British Columbia Saw Mill v. Nettlesisli 086s • 

C.P. .499.. See on 'this case' The 
f  

Nonhumbria, above n.32, at p.I0. 
. 2,1b , "McGregor, is 459 and following. ' ' ' I :4  'I.  a In Liesbasch Dredger v.''Edison-S.S.'11/331`k.C. 449 the plaintiffs' recovered damages for Ilse: loss of, their, vessel: 'Lord rWrightr(y.,468).;with' the;  `ipprovat [Of Lords, Bud:master, Witrrington, Tomlin and Russell of Killowen said: "It is on the true value so ascertaincd..that the' interest at 5 per cent, from theclaii)Of collision-'wilf as 'further' 'damages,. an the -principlei-of the Court 'of Adinifilty—stited WSW' C. Butlirillie-  Kong-  Magiins [1891] P.223,' that is,- damages, for the loss of Abe, use of:the(moskeY S'ePreseada& the test Yessel as from the date of the loss until payment." . ni McGregor, s.465. .1%1' I j:A` j 11.1 
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rnicrextreme.examfile,! a libel action in which theAefendant is' held 
liable. The Court is in effect deciding that he has defended.  the 

b 31-,case,,yarrong1y and ,without sufficieilt. grgunds,,iHe;  ought ,Ithat is 
to say, to have admitted the -claim -,when' made -and have 
offered a proper sum by way of damages. In any event the 
Court will have a discretion which can be exercised in cases 
accordingly where it would be unreasonable to award interest." 

The fadis, however, that those respon.  Sible for Jefford Gee 
brought about what may safely be described as a Sensational 
development, for it is now-acceOted,lawfthat 'interest ,is :payable in 
respect of damages for pain and Suffering and loss 'of amenitieS`, 
that half the normal rate is payable for special damages (including 
loss of earnings) up to the date of judgnient, but no interest is 
payable for future losses; this is entirely satisfactory and logical, 
particularly since the House of Lords has made it clear that 
assessment of damages as at the date of trial does not exclude the 
award of interest." Yet it seems that in many cases of general 
damages such as damages for defamation interest is not usually 
allowed, probably on the by no means unreasonable basis that the 
award of damages is such as to take the delay and the appropriate 
compensation for it into account. 

The question whether interest is recoverable where damages are 
paid before the institution of proceedings cannot normally arise. 
The liability for damages can be discharged, not by payment, but 
by accord and satisfaction only. The accord would as a rule include 
or exclude interest as the case may be, but where the accord leaves 
the problem of interest open it becomes a matter of construction 
whether a separate claim for 'interest 'can or cannot be puisued. 
The fact that interest on damages - is-specifically referred to in the 
statutes of 1934 and' 1981 does nbt`'exclude an award of interest 
based on the general law of damages. The decision of the House of 
Lords of 1893 does not relate to,  such a case and one may hope 
that after almost a century the' courts ',will not do "anything to 
aggravate the inconsistencies and oddities which bedevil the subject. 

There remains, finally, the problem of compound interest. It has 
four different aspects. 

1. In the first place the question arises whether and in what 
circumstances the liability to pay compound interest can be validly 
agreed between, contracting parties. In this respect another 

4  119701 2 Q.B. 130, with observations by Lord Denning on the position in the law of 
Admiralty and in Scotland (pp.144, 145). 

° Pickett v. British Rail Engineering Ltd. [1980] A.C. 151. 
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remarkable situation has arisen.. A, typical, statement, repeated in 
many textbooks, is that "compound interest is payable either by 
agreement or custom"?' Now we know that where current accounts 
are kept by the parties or where interest is charged or paid by a 
bank the payment of compound interest is not only permitted, but 
also usual practice. But where is the authority for the proposition 
that in other, cases it is possible validly to agree in advance that 
compound interest should be paid? The highest available authority 
seems to be a decision of the House of Lords in 1841," when the 
Lord Chancellor, Lord cottenham, said: 

"Generally a contract or provision for compound interest is 
not available in English law, as was decided by Lord Eldon in 
ex parte Bevan (1803) 9 Ves. 324, except perhaps as to 
mercptile,accounts current for mutual transactions." . 

This decisimi niay have been ignored, 'particularly in a very recent 
case which came before Browne-Wilkinson J. (as he then was) and 
in which a' clause providing for arrears of interest to be capitalised 
after 21 days and themselves to bear interest from the due date 
was not even attacked.' Strictly, however, the law still seems to be 
as laid down -by Lord Cottenham and this would not be very 
strange in the light of the fact that the problem of interest upon 
interest has a long history and as a general rule is condemned by 
most countries. In Roman law "anatocism" was absolutely 
prohibited" and under its influence the prohibition continued for 
many centuries on the Continent. In France the Code Civil 
demands a special agreement and limits compound interest to 
yearly rests (Article 1154 of Code Civil); no restriction applies in 
case of current accounts or where in case of other monetary 
obligations no payment of a specific principal sum is in issue 
(Article 1155). In Germany the payment of compound interest 
cannot be agreed in advance, but numerous exceptions apply, 
particularly in the case of banking institutions and current accounts 

'(Aiticle• 248 'of' the Civil iCode,r;Articlel 355' of the Commercial 
Code). *In' Switzerland' (Article 314) the law is similar, and the 
same seems to apply to Scotland.' In the United States of America 
the broad rule is that contracts to pay compound interest are 
void . 

+ .?') Chitty on Contracts (25th ed., 1983), s.3174; similarly Halsbury (4th ed.)., Vol. 32, s.107; 
Goode, Payment Obligations ,(198,3), p.81. 
"Ferguson' Plyyj'e '6841) cr,-&-v.i 121 r English Repo' ,1.4? „.2"4 .911  

1135:1  Multiservice,. Bookbinding Ltd. v; Menden (19791 Ch. 134 •)ti; `;1.,, • • ' 7 
Cock de usuris, IV, 32, X, 28.1: "Quapropter bac appertissima kge definirnus nub modo 

Ikete'cuidam Usurai praeteriti vet futuri temporis in sortem redigere et ear= iterurn usuras -  — stipulari." , — 
.54  Walker (above n.3), p.189. 
G55  Willitofl lOç. CiL s.1417 or McCormick on Damages (1935). 
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ni The question' of compound inierest payable by way of agreement in 
did not come within the Law Commission's terms of reference and H to 
its Report therefore does hot throw any light on the point.") ''-"- 2 i," re 
i' 2. The IlneXt'Temestiori' 'is / 'whether ' compound interest can ' be Y 
claimed as an item of damage actually suffered. It is submitted that 0 
the answer should clearly be in the affirmative. In particular the re 
statutes of 1934 or 1981 do not exclude the recovery of such ch 
damage. This suggestion is, it is believed, in harmony with an in 
important decision of Oliver J. referred to above. 56  As a result of in,  
the defendant's breach of contract the plaintiff had to borrow wl 
money,for vhich bepaid interest. In the action he claimed by way Pc 
'of damages the interest so paid and interest in respect thereof. The la' 
learned judge saw no reason why it should not be capable of in] 
carrying interest in the ordinary way. The statutes of 1934 and di;  

1981 with their exclusion of awarding compound interest (possibly) nc 
apply to a case in which an interest-bearing debt is sued for, for of 
instance a mortgage debt or an instalment of interest in arrear, 
although even in such cases anyone who appreciates that the da 
creditor is entitled to damages for breach of contract may well th,  
reach the conclusion that in accordance with the general rules of Pr 
the law of damages compound interest may be payable as a matter dil 
of right. fo 

3. This leads to the third aspect of compound interest: is it open sh 
to the court to hold the plaintiff entitled to compound interest in 
respect of damages awarded to him? In theory the answer should pr 
once again be in the affirmative. If the defendant has undertaken, co 
but fails to repair my ship and if, therefore, I have to charter 
another ship . to  fulfil,my obligations, if in order to do so I have to 
,obtain bank:.credit ,inorespect of which I have to pay compound 
interest there .is no reason of principle why I should not be 
indemnified for such outlays under the same conditions as apply to 
any other item of damage. If I spend my own money to charter the 
substitute ship and if in the normal course of business I would have 
left the money on deposit account where it would have earned , ,/ 

compound interest I should not be precluded from recovering my 
loss in accordance with the general principles governing damages. TI 

The difficulty again lies in the fact that these solutions which, it do 

is submitted, conform to common sense introduce inconsistencies co 

into the law, for if the defendant is responsible for a collision _ GI 

causing the loss of my ship and if I invoke the jurisdiction of the s 
Admiralty Court the House of Lords tells me that the equitable 9 

di 

principles applicable in Admiralty preclude the award of compound a: a 
54  Above n.39. 

e 

" At p.1660. 
e 
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interest and that the contrary view of the Court of Appeal was due 
to a "misconception,' which, curiously enough, counsel for the 
respondents did not consider sufficiently equitable to support it. 
Yet the civil law which according to Sir Robert Phillimore the 
Court of Admiralty used to apply" as well as equitable principles 
relating to the consequences of a breach of fiduciary duties equally 
clearly render the defaulting defendant liable to pay compound 
interest.6°  It is believed that here as elsewhere we must put up with 
inconsistencies and at the same time attempt to confine those rules 
which are unattractive and perhaps even illogical to the narrowest 
possible field of application. Where a sound development of the 
law has not been pre-empted by binding authority it should not be 
impeded by analogies which in truth may be unconnected and 
distinguishable deviations.,  The Act of 1934, it is submitted, does 
not stand in the way,,' for it merely does not "authorise the giving 
of interest upon interest," but does not prohibit it. 

The rule which has been suggested should also cover cases of 
damages for personal injuries or fatal accidents. With a view to 
these specific cases economists have strongly condemned the 
practice of disallowing compound interest.' And it is indeed 
difficult to justify it. Where this item of loss is reasonably 
foreseeable (as it will be in most circumstances) the wrongdoer 
should make it good. 

In its Working Paper No. 66 the Law Commission expressed its 
provisional view that compound interest "would lead to undesirable 
complications." In its Report the Law Commission said: 

"Whatever attempts are made at streamlining it, a system for 
compounding statutory interest is bound to be either too crude 
to be fair in all cases or too intricate to be practicable. We 
think it is better to get away from compounding altogether 
and to recommend a simple rate. This is what we suggested in 
our working paper and we were strongly supported by the 
great majority of those, who sent us comments. A simple rate 
is applied in the foreign legal systems that we have . ,.t. . , 
exammea. )--, . . • 

The last sentence, taken literally, may be correct. Yet there is no 
doubt that in many countries the award of general damages carries 
compound interest. The general law of damage applies. Thus in 
Germany section 288 of the Civil Code provides that no default 

I' ,'tsbliupra,at p.21, per Lord Brandon: And see The Garden City, above n.31:1  
Above n.32:, • , • r •. •  

6° Walkrsteiner v. Moir 119751 0.13. 373 and the authorities there referred to. But sac 
O'Sullivan v. Management Agency and Music Ltd., [1984] 3 W.L.R. 448: ' • " 

"See Roger Bowles, Law and the Economy (1982), at pp.195-199. 
a Para.::114.1 ; td '41:1! ,t1,  4. 4'AI 44/41•1,:u411011  

"Para. OJ Crood...7229....mstwii•aui  oc 
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interest is .payable in •respect of interest,-but continues; ."This is 

without :prejudice :to the .:..creditoes right ' to be indemnified in 
respect of the :damage caused • •by the ?default"; it is generally 
accepted that the creditor of interest can obtain compound interest 
in respect of default if he proves that on account of the debtor's 

default he had to pay bank interest or that he could have invested 
the interest at a certain rate. It is in fact not difficult to think of 
cases.where,fitigation takes a long time and where, therefore, the 
failureAo include • compound interest causes loss and injustice. It 
should simply be a•matter of proof. Where it is not worthwhile, the 
plaintiff millmot adduce the necessary evidence and thus avoid the 
complications which the Law Commission feared. 

4. Finally it is necessary to draw attention to a feature of the 
problem of compound interest, which is characterised by the 
absence of any learned discussion, whether it be critical or 
approving. This is the fact that in England (and it may be only in 
England) interest up to the date of judgment, together with the 
principal, is incorporated into the judgment in accordance with the 
Act of 1833 and that the total amount so calculated carries interest 
at the rate from time to time in force for judgments. Hence 
compound interest becomes payable on the interest element 
contained in the judgment debt." In other countries judgment is 
given for the principal sum together with interest at a defined rate 
from a certain date until payment, so that compound interest is not 

payable. 
It is not easy to justify the justice of the English solution, though 

from a doctrinal point of view it may be founded upon and 
supported by the principle of the merger by judgment. In fact it is 
by:no 'means' free•from.  dangers.. A foreign court which is asked to 
render 'ran 4English "judgment • enforceable may well reach the 
conclusion that the element of compound interest, not contemplated 
by any contractual provision, is contrary to its ordre public. The 

rejection-  of anatocism still carries much weight and, although 
anatocism in the strict sense is not in issue, a liability to compound 
interest may shock the conscience of foreign judges. Even in 
England the uncritical acceptance of the practice is not free from 
surprise.  

V 

If one wishes to draw a general conclusion from the preceding 
submissions it is a simple one. It is necessary to appreciate that 
interest is a form of damage which the common law of England 

'4  This is certainly not so in case of a decree of limitation in Admiralty (The Garden City, 

above n.31) and may altogether be different in case of judgments in Admiralty. 
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refused to make good on the only ground ever put forward, i.e. 
that stated by Bulleri and Leakeiti 186865  according to which the 
damage was too remote. Once this explanation is seen to be wrong 
or at least too narrow, we do not need a complicated piece of 
legislation such as the Law Commission proposed in 1978. If the 
courts cannot put the matter right by the methods outlined in the 
preceding pages, particularly at the end of section II (and in view 
of- La;Pintada this .is 'unfortunately likely), then all we need is a 
short statute which abolishes the unfortunate decision of the House 
of Lords in the London Chatham and Dover Rai/way case, repeals 
the legislation conferring upon the courts the discretion which Lord 
Ellenborough rejected, and substitutes for it the rule that in the 
event of there being default in the performance of a monetary 
obligation, ,for which ..the obligor is responsible, he shall be liable 
to pay, interest in accor,danCe with the law of damages or with 
equity: The consequence' would be that at last English law would 
be liberated from shackles which must cause regret or even 
embarrassment. The fact that in 1984 a foreign shipowner who is 
owed freight and demurrage by a foreign charterer and who seeks 
relief in English arbitration proceedings should be disentitled to 
interest in case of payment made late, but before the institution of 
proceedings is clisquietine; so, indeed, is the fact that in 1984 the 
commercial world should be ruled by an inadequate argument 
presented in 1893 and that at the same time the House of Lords 
should describe as "misconception" sensible attempts by judges of 
high authority to reform the law at least in the field of Admiralty. 
If it is preferred to introduce a statutory rate (such as the Bank of 
England's minimum lending rate) there can be no objection, 
provided it is made clear that this is without prejudice to claims for 
additional relief in accordance with the principles of the law of 
damages and equity. The law of damages as developed after 1829 
which governs the question of. interest can solve all problems, so 
that probably, the ;separate sulesj9fi ,equitycan also, be dispensed 
with, 'though they are based orrthe 'idea of the trustee's enrichment 
rather than the los..C:, ,̀ ; • 

What will for ever remain, however, is a fascinating lesson for 
students of jurisprudence. The history of interest, particularly in 
the field of Admiralty, displays a lack of legal analysis and a 
degree of positivism and inflexibility, _which show the common law 
of England at its worst. 

. . •ATMAiiN.*, :) 

Abovn '2•L e 'F. -I -  

”,'" See tbe comments of Lords Fraser, Sainnaii and Roskill in La Pintada.  
RBA., L1-.D.(L,ond.), Dr-lur.(Berrm), Solicitor in LondonANI 
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Accounting for Inflation and Other 
Productivity Factors When 

Calculating Lost Future Earning 
Capacity 
INTRODUCTION 

With its recent decision in Paducah Area Public Library v. Terry,' the Kentucky Court of Appeals became one of a 
growing number of courtss taking into consideration inflations 
or other productivity factors* when awarding damages for lost 
future earnings. s By applying the "total offset" method,* the 

' 655 S.W.2d 19 (Ky. Ct. App. 1983). 
As of the date of this writing at least nine federal circuit courts of appeals and 

27 states had adopted some approach for computing lost future earnings taking into 
consideration inflation or other productivity factors. They included the 1st, 2d, 3d, 
5th, 6th, 8th, 9th, 10th and D.C. federal circuit courts of appeals, Alaska, California, 
Colorado, Connecticut, Florida, Georgia, Hawaii, Illinois, Indiana, Iowa, Kansas, Lou-
isiana, Maryland, Michigan, Minnesota, Montana, Nebraska, New Jersey, New York, 
Ohio, Oregon, Pennsylvania, Rhode Island, Texas, Virginia, Washington and Wiscon-
sin. See notes 16, 20, 27 and 30 infra for cases cited in those jurisdictions. 

' "Inflation" will be used in this Comment to refer generally to the decreased 
purchasing power of money. A more technical definition describes inflation as "a sub-
stantial rise of prices caused by an undue expansion in paper money or bank credit." 
THE RANDOM HOUSE DICTIONARY OF THE ENGLISH LANGUAGE 730 (1966). 

Productivity factors encompass all gains, including increased labor productiv- 
ity, age, experience, education and inflation, that combine to constitute wage gains 
over the course of a lifetime. See note 24 infra for a brief discussion of wage gains. 

' [Traditionally] Mlle goal of such an award is to give the plaintiff the 
amount which, if invested in reasonably safe investments, will return the 
amount of future loss at the appropriate time. Thus, the dollar amount 
awarded currently will be less than the future dollar amount The "reduc-
tion to present worth" requires application of an assumed rate of interest, 
sometimes called the "discount rate," in order to determine the present 
value of dollars due in the future. The higher the discount rate used by the 
court, the lower will be the amount of dollars awarded presently to compen- 
sate for any given future loss. 

Annot., 21 A.L.R. 4th 21, 48 (1983). See, e.g., Chesapeake & O.R.R. v. Kelley, 241 U.S. 485 (1916). See generally 22 Am. Jua.2n Damages § 96 (1965). See, e.g., Beaulieu v. Elliot, 434 P.2d 665 (Alaska 1969). The Alaska Supreme 
Court was first to utilize this method to account for inflation. The court reasoned that 
it would  be proper to consider the effect of anticipated inflation on awards for lost 
future earnings by not reducing the award to present value, since the discount rate 
would be entirely offset by the anticipated rate of inflation. See id. at 671. 
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damage" under the comprehensive general liability 
policy. 68 Minn. L. Rev. 795-821 Ap '84 

Liability for aiding and abetting violations of rule 10b-5: 
the recklessness standard in civil damage actions. 62 
Tex. L. Rev. 1087-114 Mr '84 

Liability for spills and discharges of oil and hazardous 
substances from vessels. T. J. Schoenbaum. 20 Forum 152-63 Fall '84 

Limiting discovery of a defendant's wealth when punitive 
damages are alleged. S. E. Woodbury. 23 Dug. L Rev. 349-62 Wint '85 

Litigators beware!: Zim Properties v Procter [1985 Simon's 
T.C. 90]. A. J. Shipwright. 129 Solic. J. 323-4 My 10 '85 

A little essay in partial defense of the contract-market 
differential as a remedy for buyers. D. W. Carroll. 
57 S. Cal L. Rev. 667-706 JI '84 

Lost wages during the minimum notice period—is there 
a duty to mitigate?. V. J. Shrubsall. 134 New L.J. 685-7 Ag 10 '84 

Manufacturer's products liability: punitive damage awards 
in strict products liability cases in Oklahoma. 37 Olda. L. Rev. 338-52 Summ '84 

Maximizing damages through trial techniques. R. L 
Habush. 16 Trial Law. Q. 5-12 '84 

Measuring damages in suitability and churning actions 
under rule 10b-5. 25 B.C.l. Rev. 839-63 JI '84 

Money damages for breach of the federal-Indian trust 
relationship after Mitchell II—United States v. Mitchell, 
103 S. Ct. 2961. 59 Wash. L. Rev. 675-91 JI '84 

Negligence, economic interests and the assessment of 
damages. P. Cane. 10 Monash U.4 Rev. 17-50 Mr '84 

The new apportionment standard: Bowen v. United States 
Postal Service [103 S. CL 588]. 9 Del J. Corp. L 125-39 '84 

New developments in wrongful dismissal litigation. B. 
A. Grosman, S. H. Marcus, 60 Can. B. Rev. 656-76 D '82 

Nominal v. real economic variables in estimating earnings 
losses. J. Lambrinos. 40 J. Mo. B. 389-93 S '84 

Notes on the reliance interest R. Birmingham. 60 Wash. L. Rev. 217-66 '85 
7 On interest, compound interM and damages. F. A. Mann. 101 Law Q. Rev. 30-47 Ja '85 

Owner delay damages chargeable to performance bond 
surety. K. Sobel. 21 Cal W.4 Rev. 128-48 Fall '84 

The penal dimensions of punitive damages. J. W. Grass. 12 Hastings Coast. L.Q. 241-314 Wint '85 
Periodic payment of damages for personal injury. M. 

L Plant. 44 La. L. Rev. 1327-40 My '84 
Pfeifer [Jones & Laughlin Steel Corp. v. Pfeifer, 103 

S. Ct. 2540 and Culver II [Culver v. Slater Boat 
Co., 722 F.2d 114]. guidelines for fair awards. J. P. Mandel. 47 Tex. B.J. 925-6+ S '84 

Pfeifer [Jones & Laughlin Steel Corporation v. Pfeifer, 
103 S. Ct. 2541] and Culver II [Culver v. Slater Boat 
Co., 722 F.2d 114]: calculations, issues and tactics. 
J. P. Mandel. 47 Tex. B.J. 1212-14+ N '84 

A plain English approach to loss of future earning capacity. 
24 Washburn Li. 253-73 Wint '85 

Prejudgment interest in personal injury litigation; Califor-
nia's long-awaited remedy in Civil Code section 3291. 
II W. Sr. U.L. Rev. 85-96 Fall '83 

-) Present value of economic loss. P. Formuzis, J. Pickersgill. 21 Trial 22-7 F '85 
The Price-Anderson Act: undemriting the ultimate tent. 

J. V. Bullington. 87 Dick. L. Rev. 679-704 Summ '83 
Products liability—recovery of economic loss in commer-

cial transactions—Superwood Corp. v. Siempelkamp 
Corp., 311 N. W.2d 159 (Minn.). 9 Wm. Mitchell L. Rev. 504-10 '83 

Proposals to reform the law of civil contribution. A. 
M. Dugdale. 2 Canterbury L. Rev. 171-205 '84 

Punitive/exemplary damages in Michigan after Veselenak 
[Veselenak v. Smith, 327 N.W.2d 261 (Mich.)]. N. 
D. Heathcote. 63 Mich. B.J. 599-601 J1 '84 

Punitive and compensatory damages in Illinois insurance 
cases: some constitutional questions. B. Mattis. 73 III. B.J. 206-11 D '84 

Punitive damages: a relic that has outlived its origins. 
J. B. Sales, K. B. Cole, Jr. 37 Vand. L Rev. 1117-72 0 '84 

Punitive damages and libel law. 98 Ham L Rev. 847-62 F '85 
Punitive damages and the use of modern common law 

in construing section 1983: Smith v. Wade [103 S. 
Ct. 1625]. 25 B.C.L. Rev. 1001-27 S '84 

Punitive damages and why the reinsurer cares. J. W. 
Morrison. 20 Forum 73-83 Fall '84 

Punitive damages for wrongful discharge of at will em-
ployees. J. P. Manor. 26 Wm. & Mary L Rev. 449-96 Spr '85 

Punitive damages in California under the malice standard: 
defining conscious disregard. 57 S. Cal. U Rev. 1065-92 S '84 

Punitive damages in products liability: a layman's guide 
for the manufacturer's protection.. 13 Cap. U.L Rev. 435-56 Spr '84 • -: • 

Punitive damages symposium. Foreword: the use and 
control of punitive damages. D. G. Owen; Punitive 
damages in Minnesota products liability cases: a judicial 
perspective. D. D. Alsop, D. F. Herr; Punitive damages 
m Minnsota: the common law and developments under 
section 549.20 of the Minnesota Statutes. G. J. Haugen, 
H. B. Tarkovr, The discovery and proof of a punitive 
damages claim: strategy decisions and pretrial tactics 
when representing the plaintiff. D. I. Larson, R.. M. 
Wattson. 11 Wm. Mitchell L. Rev. 309-417 '85 

A quantum study of pain and suffering awards for personal 
injuries in the Louisiana Appellate Courts (1982-1983). 
29 Lay. L. Rev. 957-1038 Fall '83 

A recklessness standard for punitive damages in section 
1983 actions: Smith v. Wade [103 S. CL 1625]. 49 
Mo. L. Rev. 815-29 Fall '84 
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Recoverability of damages in civil rights litigation. D. 

C. Allen. D. Karp. 52 Ins. Counsel J. 106-17 Ja '85 
Recovery of interest as damages. R. J. Thrasher. 22 

Alta. L Rev. 154-203 '84 
Reduced earning capacity. S. E. Preiser. 21 Trial 60-2+ 

Mr '85 Rejoinder and clarification of Zocco-Ledford's "Penrod 
[Johnson v. Penrod Drilling Co., 510 F.2d 234] over-
ruled: implications and shortcomings in Culver" [Culver 
v. Stater Boat Co., 688 F.2d 280]. [29 Loy. L. Rev. 
37-53 Wint '83] G. A:Anderson, D. L Roberts. 30 
Loy. L. Rer. 87-99 Wint '84 ' 

Remittitur practice in Alabama. 34 Ala. L. Rev. 275-96 
Spr '83 

Rights of married women to sue for medical expenses. 
H. A. Davis, P. 0. Dunphy. 57 Wis. B. Bull. 19-20+ 
Ja '84 Risk contribution: an undesirable new method for appor- 
tioning damages in the DES cases. 10 J. Corp. L. 
743-66 Spr '85 

A roadmap through malice, actual or implied: punitive 
damages in torts arising out of contract in Maryland. 
G. I. Strausberg. 13 U. Ball. L Rev. 275-300 Wint 
'84 The role of treble damages in legislative and judicial 
attempts to deter insider trading. 41 Wash. & Lee 
L. Rer. 1069-87 Summ '84 

Scott v. Cascade Structures [673 P.2d 179 (Wash.)]. 
Washington adopts a "net damages" approach to 
contributions among joint tortfeasors. 20 Willamette 
L. Rev. 859-64 Fall '84 

Section 60 of the Family Law Reform Act: a review 
of recent cases dealing with the assessment of damages 
to family members of injured and fatally injured plain-
tiffs. J. R. Morse, P. W. Kryworuk. 5 Advocates' Q. 
1-22 Ap '84 

Settling the front pay controversy under the Age 
Discrimination in rinpliwment Act: Whittlesey v. Union 
Carbide Corp [742 1-.2d 724]. 59 Si. John's L. Ker. 
122-40 Fall '84 

Silkwood v. Kerr-McGee Corp. [104 S. Ct. 615]: regulation 
through punitive damages. 11 Ohio N.U.L.. Rev. 827-40 
'84 Smith v. Wade [103 S. Ct. 1625]. a green light for 
punitive damages in civil rights actions. 61 Den. L.1. 
861-76 '84 

Smith v. Wade [103 S. Ct. 1625]. the standard for awarding 
punitive damages under section 1983. 20 Idaho L. 
Rev. 797-823 Summ '84 

Some aspects of the recovery of reliance damages in 
the law of contract M. Owen. 4 Oxford J. Legal 
Stud. 393-420 Wint '84 

State cx rd. Ashcroft v. Kansas City Firefighters Local 
No. 42 [672 S.W.2d 99 (Mo.)]. illegal public employee 
strikes: allowing a civil suit for damages. 53 UMKC 

- L. Rev. 299-310 Wint '85 
Subsurfco, Inc. v. B-Y Water District [337 N.W.2d 448 

(S.D.)]. applying the diminution in value measure of 
damages for breach of rural water construction contracts. 
29 S.D.L. Rev. 445-55 Spr '84 . 

Tax issues of personal injury and wrongful death awards. 
19 Tulsa L.J. 702-30 Summ '84 

Tax law—the taxation of damages received in an action 
for defamation: distinguishing between injury to profes-
sional reputation and injury to personal reputation—
Roemer v. Commissioner, 716 F.2d 693. 7 W. New 
Eng. L Rev. 79-94 '84 

The taxation of defamation recoveries: toward establishing 
its reputation. 37 Vand. L Rev. 621-46 Ap '84 

Three comments on damages for personal injury. J. F. 
Keeler. 9 Adel. I,. Rev. 385-412 S '84 • 

Torts/evidence—seat belt defense—whether they know 
it or not, Florida motorists must "buckle up" or risk 
loss of full recovery—Insurance Co. of North ArlieriCa 
v. Pasakarnis, 451 So. 2d 447 (Fla.). 12 Fla. St. U.L. 
Rev. 669-99 Fall '84 

Treble damages and attorney's fees under civil RICO. 
J. D. Wilson. 28 Trial Law. Guide 55-83 Spr '84 

The use of an economist to testify on damages in business 
litigation. E. H. Mantell. 89 Corn. Li. 336-41 Ag/S 

'84 The valuation of household services in wrongful death 
actions. J. Yale. 34 U. Toronto L.J. 283-313 Summ 
'84 Valuing the lost years. D. E. Evans. K. M. Stanton. 
134 New L.J. 515-17 Je 8 '84; 553-4 Je 22 '84 

Vaughn v. General Motors Corporation [466 N.E.2d 195 
(I11.)]. limiting defective product tort loss recovery. 
18 J. Mar. L Rev. 525-39 Wint '85 * 
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Vicarious liability for punitive damages: suggested changes 
in the law through policy analysis. R. S. Parke. 68 
Marg. L Rev. 27-56 Fall '84 

Warsaw Convention and air cargo damages. J. K. Bentil. 
128 Solic. J. 525-7 Ag 3 '84 

Why the United States should ratify the 1984 Protocols 
to The International Conventions on Civil Liability 
for Oil Pollution Damage (1969) and The Establishment 
of an International Fund for Compensation for Oil 
Pollution Damage (1971). G. W. Paulsen. 20 Forum 
164-205 Fall '84 

Willful infringement and "magic words"—the effect of 
opinions of counsel on awards of increased damages 
and attorney fees. C. L. Gholz. 66 1 Pat. Off. Soc'y 
598-612 N '84 

Wrongful death damages: expansion, inflation, discounts 
and taxes—the numbers game. T. W. Conklin. 28 
Trial Law. Guide 249-96 Fall '84 

Your loss or my gain? The dilemma of the disgorgement 
principle in breach of contract. E. A. Farnsworth. 94 
Yale L.!. 1339-93 My '85 

Zen and the art of exemplary damages assessment. 72 
Ky. Li. 897-916 '83/'84 

Zoning regulation—availability of compensatory damages 
awards in cases of temporary refulatory taking. 14 
Mem. St. U.L. Rev. 407-18 Spr 84 

DamaAka, Mirjan 
Activism in perspective. 92 Yale L.J. 1189-97 Je '83 

D'Amato, Anthony 
Judge Bork's concept of the law of nations is seriously 

mistaken. 79 Am. J. Intl L. 92-105 Ja '85 
Modifying U.S. acceptance of the compulsory jurisdiction 

of the World Court. 79 Am. J. Intl L. 385-405 Ap 
'85 

Damich, Edward J. 
The New York Artists' Authorship Rights Act: a compara- 

tive critique. 84 Colton. L. Rev. 1733-56 N '84 
Dan-Cohen, Meir 

Bureaucratic organintions and the theory of adjudication. 
85 Ciiiion I.. Rev 1-37 Ja '85 

Dana, Jane 'locker 
Judicial review of awards of the Iran-United States Claims 

Tribunal: are the tribunal's awards Dutch?: by W. 
T. Lake. J. T. Dana. 16 Law & Pot's' Intl Bus. 755-812 
'84 

Danagher, John J. 
The new code and Catholic health facilities: fundamental 

obligations of administrators. 44 Jurist 143-52 114 
Danns, Andrew M. 

Grassroots lobbying and goodwill advertising: are the 
regulations implementing section I 62(eX2XB) 
unconstitutionally vague? 62 Taxes 722-40 0 '84 

Daniell, David F. Section 1983 actions: a practical overview for the general 
practitioner, by D. T. Daniell, J. T. Mooresmith. 45 
Ala. Law. 34-7 la '84 

Daniels, Diana M. 
Public figures revisited. 25 special issue Wm. & Mary 

L. Rev. 957-68 '83184 
Daniels, James E. 

Managing litigation experts. 70 A.B.A. J. 64-7 D '84 
Daniels, Neal 

Post-traumatic stress disorder and competence to stand 
trial. 12 J. Psychiatry & L. 5-11 Spr '84 

Daniels, Stephen Ladders and bushes: the problem of caseloads and studying 
court activities over time. 1984 A.B.F. Res. J. 751-95 
Fall '84 

We're not a litigious society. 24 Judges' J. 18-21+ Spr 
'85 

Danielsson, Sune Examination of proposals relating to the prevention of 
an arms race in outer space. 12 J. Space L I-11 
Spr '84 

Danilov, Dan P., 1927- 
Marriage, divorce, legal separation and the alien; by 

D. P. Danilov, M. B. Nerheim. 18 Intl Law. 675-82 
Summ '84 

Marriage, divorce, the alien, and Washington law-, by 
D. P. Danilov, M. B. Nerheim. 19 Gonz. L. Rev. 
303-14 '83184 

Dankner, Harold 
Pension plan terminations and asset reversions to em 

ployers. 42 ER1SA supplement N.Y.U. Inst. on Fed 
Tax'n 3.1-.12 '84 

Dann, Donald R. Life insurance in the '80s; by H. J. Davis, D. R. Dann 
123 Trusts A Est. 23-8 JI '84 

Danner, Richard A. 
Reference theory and the future of legal reference service 

76 Law Libr. J. 217-32 Spr '83 

           

           

           

           

           

           

           

           

           

           

           

           

           

           

           

           

           

           

           

           

             

             



130 INDEX TO LEGAL PERIODICALS 
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Crime, Victims of 
Maritime law • . ." 

Abortion or adoption: a rational application of the 
avoidable consequences rule to the computation of 
wrongful conception damages. S. D. Sayre. 12 W. St. 
U.L Rev. 781-91 Spr '85 

Actual malice standard and punitive damages: Dun 8c 
Bradstreet, Inc. v. Greenmoss Builders, Inc., 105 S. 
Ct. 2939. 54 U. Cin. L Rev. 1375-94 '86 

ADEA executive exemption plaintiffs as paradigm can-
didates for front pay. 46 U.'.  Pitt. L. Rev. 1103-21 
Summ '85 , 

Admiralty—damages—proportionate fault division of 
damages applied in maritime non-collision case, Smith 
& Kelly Co. v. S/S Concordia Tadj. 718 F.2d 1022. 
8 Suffolk Transnati Li. 327-39 Fall '84 

Amoco Cadiz [Amoco Cadiz, In re 20 Env't Rep. Cat. 
2041] and limitation of liability for oil spill pollution: 
domestic and international solutions. 5 Va. J. Nat. 
Resources L 259-95 Fall '85 

An analysis of Silkwood v. Kerr-McGee Corp. [104 S. 
Ct. 6151—are punitive damage awards and exclusive 
federal regulation consistent?. 36 S.C.L Rev. 689-716 
Summ '85 

Anatomy of a misappropriation: Edward M. Goldberg, 
M.D. v. Medtronic, Inc [686 F.2d 1219]. R. E. Hofer, 
J. M. Wagner. 26 Idea 145-52 '85 

Attorney fees—United States is not liable for attorney 
fees under the Equal Access to Justice Act by analogy 
to section 1983—Premachandra v. Mitts, 753 F.2d 
635. 8 U Ark. Little Rock L.J. 61-80 '85/86 

Attorney's fees for consumers in warranty actions—an 
expanding role for the U.CC.?. 61 Ind. Li. 495-519 
Summ '86 

Avoiding inflation loss in contract damages awards: the 
equitable damages solution. A. Burgess. 34 Intl ct 
Comp. L.Q. 317-41 Ap '85 

Baja [Baja Energy, Inc. v. Ball, 669 S.W.2d 836 (Tex.)]: 
an aberration or a catalyst?. 37 Baylor L. Rev. 829-39 
Summ '85 

The basic concepts of actuarial evidence. J. B. Patterson. 
7 Advocates' Q. 79-127 My '86 

Breach of contract, tort, or both?. H. Hafil 21 Trial 
39-42 D '85 

By what measure?: The issue of damages for wrongful 
pregnancy. 16 N.C. Cent. L.I. 59-83 Spr '86 

Calculating the economic value of lost homemaker services 
in wrongful death/personal injury litigation. W. D. 
Johnson. 29 Trial Law. Guide 136-77 Summ '85 

California's collateral source rule and plaintiff's receipt 
of uninsured motorist benefits. 37 Hastings Li. 667-95 
Mr '86 

Causal apportionment: reply to the critics. [Discussion 
of A comment on causal apportionment. D. Kaye, 
M. Aickin. 13 J. Legal Stud. 191-208 la '84J M. J. 
Rizzo, F. S. Arnold. 15 J. Legal Stud. 219-26 Ja '86 

Civil punishment of the uncivil: the nature and scope 
of exemplary damages in New Zealand. C. M. Ryan. 
5 Auckland U.L. Rev. 53-72 Je '84 

Civil RICO abuse: the allegations in context. M. Gold-
smith, P. W. Keith. 1986 B.Y.U. L Rev. 55-107 '86 

Coaches in the courtroom: recovery in actions for breach 
of employment contracts. J. Graves. 12 J.C. & U.L 
545-59 Spr '86 

A comment on the constitutionality of punitive damages. 
J. C. Jeffries, 72 Va. L Rev. 139-58 F '86 

Commercial law—a nonbreaching seller has a duty to 
mitigate damages under the Uniform Commercial 
Code—Schiavi• Mobile Homes, Inc. v. Gironda, 463 
A.2d 722 (Me.). 19 Suffolk U.L Rev. 759-66 Fall '85 

Compensation for non-pecuniary loss: is there a case 
for legislative intervention?. S. M. Waddams. 63 Can. 
B. Rev. 734-43 D '85 

The constitutionality of recent efforts to limit personal 
injury damages following the 1984-85 MICRA decisions. 
13 W St. U.L. Rev. 595-608 Spr '86 

Constraints on damage claims under title VI of the Civil 
Rights Act_ D. Solomon. 3 Law & Inequality 183-208 
JI '85 

The continuing debate over recoverability of the costs 
of child-rearing in "wrongful conception" cases: searching 
for appropriate judicial guidelines. L P. Hampton. 
20 Fam. LQ. 45-60 Spr '86 

Contract compensation in nonmarket transactions. J. P. 
Tomain. 46 U. Pitt. L. Rev. 867-923 Summ '85 

Controlling the growth of punitive damages in products 
liability cases. R. Allen. 51 J. Air L & Corn. 567-88 
Spr '86 

Corporate insurability of punitive damages arising from 
employee acts. 11 J. Corp. L. 99-122 Fall '85  

Corporate vicarious liability for punitive damages. • 191 
B.Y.U. L Rev. • 317-26 '85 • 

Cracking cases: a study in damage limitation. I. S. Gc 
drein. 129 Solic. J. 594-6 Ag 30 '85; 614+ S 6 '8 

Criminal compensation under the Crimes Act 1900 (n.s.w, 
P. A. Fairall. 9 Grim. Li. 98-108 Ap , '85- • 

The damage award in a maritime personal injury cas 
J. D. Jamail. 45 La. L Rev. 837-58 Mr '85 • 

Damages and proof in cases of wrongful dishonor: ti 
unsettled issues under U.CC. section 4-402. S. B. Dos 

" 63 Wash. • U.LQ. 237-83 Summ '85 
Damages and the social welfare "overlap". !R. Clad 

"• '19 Jr. Jur. 40-64 Summ '84 
Damages for breach of contract. R. Cooler, M. A. Esc! 

berg. 73 Calif L Rev. 1432-81 0 '85 
Damages for wasted expenditure in contracts for a. 

sale of land. D. P. Grinlinton. 5 Auckland U.L. Re 
37-52 Je '84 

Damages under the federal Electronic Fund Transfer Ac 
a proposed construction of sections 910 and 915. 
B. Dow. 23 Am. Bus. L.J. 1-83 Spr '85 

Damages—a new or untried business may recover 
future profits as damages for breach of contract t 
lend money, provided such profits can be establishe 
with reasonable certainty.—Harsha v. State SavinE 
Bank [346 N.W.2d 791 (Iowa)]. 34 Drake L. Rei 
569-75 '84f85 

Defining the appropriate scope of Superfund natur, 
resource damage claims: how great an expansion 
liability?. T. A. Newlon. 5 Va. J. Nat. Resources I 
197-226 Fall '85 

Determining compensation for subsequent use of let 
data under F1FRA: a value-based or cost-based star 
dard?. 11 Colum. J. Envtl L 193-223 '86 

Discounting compensation for future loss. D. Kemp. 10 
Law Q. Rey 556-72 0 '85 

Les dommages exemplaires pour violation du contra 
la situation en droit quebecois. T. Rousseau-Houli 
11 Can. Bus. L.J 291-303 My '86 

Earnings regression analysis: proving a child's lost earning: 
P. R. Lees-Haley. 22 Trial 37-8 F '86 

Economic loss: recovery of damages for economic c 
financial harm. Barber Lines v. M/V Donau Mart 
764 F.2d 50-, Getty Refining and Marketing Corr 
v. M/T Fadi B, 766 F.2d 829; East River S.S. Corr 
v. Delaval Turbine Inc., 752 F.2d 903; Ingram Rive 
Equipment Inc. v. Poll Industries, Inc., 756 F.2d 645 
R. J. Gruendcl. 16 J. Mar. L & Corn. 568-80 ( 
'85 

An economic view of the U.C.C. seller's damage measure 
and the identification of the lost-volume seller. 4' 
Alb. L Rev. 889-925 Summ '85 

ERISA: punitive damages for breach of fiduciary duty 
35 Case H'. Res. L. Rev. 743-63 '84f85 

The evaluation of earnings loss in Alaska courts: th 
implications of Beaulieu [Beaulieu v. Elliott, 434 P.2( 
665 (Alaska)] and Guinn [State v. Guinn, 555 P.21 
530 (Alaska)]. R. W. Parks. 2 Alaska L Rev. 311-3' 
D '85 

Exclusive remedy provisions in the workers' compensatiol 
system: unwarranted immunity for employers' wilfu 
and wanton misconduct. 31 S.D.L Rev. 157-70 Win 
'85 

Extra-contractual remedies and punitive damages in first 
party insurance claims. J. Murray, M. Maillet. 53 Ins 
Counsel J. 251-63 Ap '86 

The fatal passage: exemplary relief and the human instinc 
for self-preservation. E. C. De Vivo. 51 J. Air L 
ct Corn. 303-413 Wint '86 

Fear of future disability—an element of damages in 
personal injury action. D. P. Faulkner, K. M. Woods 
7 H'. New Eng. L Rev. 865-79 '85 

First steps down the road not taken: emerging limitation,  
on libel damages. R. D. Sack, R. J. Tofel. 90 Dick 
L Rev. 609-25 Spr '86 

Fixed versus variable discount rates in reduction to presen.  
value. M. F. Dimbath. 8 Am. J. Trial Advocacy 377-8: 
Spr '85 

Flowers v. District of Columbia [478 A.24 1073 (D.C.)] 
another court refuses to settle the question of damage! 
in wrongful conception cases. 34 Caul. U.L Rev. 1209-24 
Summ '85 

A framework for determining liability for negligently 
caused economic losses. 1986 B.Y.U. L. Rev. 177-9( 
'86 

Future damages in ADEA cases. T. E. Hawks. 69 Marq 
L Rev. 357-72 Spr '86 

The handling of catastrophic claims. M. Stewart 57 Las 
Inst. J. 957-9 S '83 
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Harris v. Metropolitan Mall [334 N.W.2d 519 (Wis.) 

the need to consider tax benefits when awarding damages 
in a sale-leaseback situation. 1985 Wis. L Rev. 375-99 
'85 

Has found been lost? An analysis of a seldom utilized 
concept in the maritime law. D. R. Norrnann. 30 
Loy. L. Rev. 875-900 Fall '84 

The hidden persuader temporomandibular joint dysfunc-
tion and phantom pain. M. A. Dombroff, L Weiner. 
22 Trial 40-3 F '86 

Illinois landlords' new statutory duty to mitigate damages: 
Ill. Rev. Stat. ch 110, 8 9-213.1. 34 De Paul L Rev. 
1033-67 Summ '85 

The impact of economic theory on the determination 
of damages in a wrongful death case. P. H. Corboy. 
20 Forum 606-26 Summ '85 

The incidence and burden of punitive damages. J. J. 
Launie. 53 Ins. Counsel J. 46-51 Jo '86 

The insurability of punitive damages. S. G. Schumaier, 
B. A. McKinsey. 72 A.B.A. J. 68-70+ Mr '86 

Insurance against punitive damages in drunk driving cases. 
69 Marq. L Rev. 306-29 Wint '86 

Insurance Company of North America v. Pasakarnis [451 
So.2d 447 (Fla.)1 the new emergence of the "seat belt 
defense". 27 Ariz. L Rev. 293-302 '85 

Judicial discretion in the calculation of prejudgment 
interest. D. Saxe. 6 Advocates' Q. 433-47 F '86 

The law of interest: dawn of a new era?. R. Bowles, 
C. J. Whelan. 64 Can. B. Rev. 142-54 Mr '86 

L'evaluation judiciaire du prejudice resultant de blessures 
corporelles: de l'impressionnisme au realisme?. R. Lctar-
te. 64 Can. B. Rev. 106-41 Mr '86 

Liability for shipments by sea of hazardous and noxious 
substances. 17 Law & Pol'y Intl Bus. 455-81 '85 

Liability in damages for strikes: a French counter-
revolution. M. Forde. 33 Am. J. Comp. L 447-65 
Summ '85 

Liability of parent corporations for hazardous waste 
cleanup and damages. 99 Harv. L Rev. 986-1003 Mr 
'86 

Limitation on recovery of damages in medical malpractice 
cases: a violation of equal protection?. 54 U. On. 
L Rev. 1329-51 '86 

The limits of compensation: an Australian perspective 
on public policy, causation and mitigation. C. Phegan. 
34 Intl & Comp. L Q. 470-97 31 '85 

Liquidated damages and statute of limitations under the 
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