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A Guide to Jones & Laughlin v. Pfeifer

Peter Formuzis and
Joyce Pickersgill

In Jones & Laughlin v. Pfeifer,
the Supreme Court reviewed the
impact of inflation on damage
awards under the Longshore-
men'’s and Harbor Workers’
Compensation Act. The Court
concluded that a discount rate
of between 1 and 3 percent
could be applied by the trial
courts.

The authors analyze nine key
propositions in the Supreme
Court’s decision in Pfeifer. They
critique each and amplify its im-
plications for present-value
calculations. They conclude with
comments on the Alaska-
Pennsylvania total offset method
of calculating present value.

Ithough it is not general-
A ly thought of as one of the

most intellectually challeng-
ing applications of economics to law,
calculation of the present value of
future wage loss is probably the most
common. Despite what might appear
otherwise, state and federal jurisdic-
tions have promulgated case law that
works to produce widely different
results for the same set of facts. For
example, in California’ the income

decisions set the rate of future wage
growth equal to the future rate of in-
terest, and in the Ninth Circuit,® the
rates are not to be automatically
regarded as equal.

In Jones & Laughlin Steel Corp. v.
Pfeifer,® the Supreme Court turned its
attention to the issues involved in fix-
ing the present value of lost earnings
in an inflationary economy. Its eco-
nomic analysis is both comprehensive
and sophisticated. Although binding
only in the federal circuits, it will play
an important role in the future evolu-
tion of case law in this area.

The Factual Basis

Howard Pfeifer was injured in the
course of his work as a loading helper
on a coal barge. The negligent defend-
ant was required to pay him for his in-
jury under § 5(b) of the Longshore-
men’s and Harbor Worker’s Com-
pensation Act.” At the time of the ac-
cident, Pfeifer was earning $26,065 a
year and had a remaining work life of
12.5 years.

The present value of future earn-
ings was set at $325,812.50 (12.5 years
x $26,065). The trial court did not in-
crease Pfeifer’s earnings to account
for future wage increases, and it did
not discount the future earnings to
present value by the force of interest.
Instead, the district court followed the
Pennsylvania Supreme Court decision
in Kaczkowski v. Bolubasz,® which

sha
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can be
The
deliberate choice of the factors relff throu
vant for discounting a future wagness pr

stream to present value. adjt
To facilitate the logical develogard m
ment of its decision, the Suprenj Doul

Court separated the analysis intot calcul
relevant factors for an inflation-frefsc it p

and for an inflationary economy. §d bia:
We analyze nine key proposition.

in the decision. Rec
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In an Inflation-Free Econom m‘;’l‘;‘
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Proposition 1 Pe
OIm b

Even in an inflation-free econo- §,anc

my—that is to say one in which the §lcvel
prices of consumer goods remain & |ab
stable—a worker’s wages tend 0§ |c
“inflate.”" er |

an
The court recognized three factorgilen;

that cause wages to rise in an infla

d tl

tion-free economy: (1) increases infe. T
societywide productivity, (2) increascsgs @
specific to the individual, and (3)p74-
shifts in relative wage shares due tofuti
collective bargaining. nd ¢

Societywide productivity increases§ Ta
ocecur as the result of technological gbo
advances that increase the amount of fusi:
real output of goods and services per feri
hour of labor. Both the Bureau of fat:
Labor Statistics and the Department fivit
of Economic Analysis of the Depart- fer
ment of Commerce have developed | 1
measures of labor productivity. me

Many factors affect the measure- g

ment of labor productivity over any fres

; ‘l stream must be defined as before-tax;
|

in Connecticut,? after-tax. In Alaska®
and Pennsylvania,* supreme court

Peter Formuzis and Joyce Pick-
ersgill are professors of economics at
California State University, Fuller-
ton. They hold Ph.D.s in economics
from Michigan State University and
the University of Washington, re-
spectively.

had held “as a matter of law that
future inflation shall be presumed
equal to future interest rates with
these factors offsetting.”?

The court of appeals affirmed the
decision of the district court in
Pfeifer."® The Supreme Court, how-
ever, vacated and remanded the case,
holding that the district court could
not consider itself bound to the total
offset method for computing present
value. Instead, it must make its own

given time period. Thesc include the §19
stage of the business cycle; the rate of fag
inflation; supply shocks, such as the fg
sharp rises in oil prices in 1973 and Qi
1979; and demographic changes, such ¥
as baby booms. When considering the ¥4
history of past productivity to predict §¢
the future rate, one must examine thal §:
history in light of these events and

their likelihood of continuing.
Over the period 1974-83, produc ~
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BF ity increased at a 2.1 percent annual
f ate. It is useful, however, to sepa-
aie the period into the subperiods
|%7-73, 1974-82, and 1983-84. In
i 147-73, productivity increased at a
28 percent annual rate; in 1974-82, it
dropped to 1.1 percent. In 1983, it re-
T bounded to 3.3 percent, and in 1984,
‘ 04.7 percent.

s The sharp drop during 1974-82
It compared with the periods before or
b after can be attributed to four factors:
% ¢ The tripling of oil prices from

1974 through 1979 worked to reduce
business productivity during the years
{. when adjustments were being made
toward more fuel-efficient methods.

® Double-digit inflation lowered
i the calculated productivity figures be-
# cause it produced a statistical down-
ward bias in the measurement of out-
- put.

51, @ Recessions in 1974, 1975, 1980,
1" and 1982 mark the 1974-82 period as
the most recession-plagued nine years
. since the Great Depression.

%i e People born during the last baby
#:boom began entering the labor mar-
1. ket, and their entry reduced the over-
. all level of training and experience of
:the labor force.

""" Atleast three of these factors have
-¢ither been eliminated or are coming
; 1o an end: Oil prices have slowly
bl fallen; inflation has been reduced:;
. and the baby boom’s impact is cbb-
|, ing. The recession factor is probably
| less of a threat than it was during
F[ 1974-82, though one must always be
- Cautious about predicting the timing
T’; and duration of recessions.

- Table 1 shows the rate of overall
L}, labor productivity for the private
F{ business sector during the 36-year
' Period from 1947 through 1983. The
|+ data show annual long-run produc-
b, Vity increases from 2.0 to 2.7
~ percent.

{1 In the future, the Labor Depart-

. Ment expects productivity rates to im-
" Prove as the influx of new workers,
resulting from the baby boom of the
19505 and 19605, ends. The gradual
1 38INg of the labor force implies a
. Browth in the overall levels of educa-
f_l‘lﬁn, training, and experience, which
»Would result in greater gains in pro-

d}'ﬂ}my. This, together with the
+ comination of the special factors pre-

'cl::é during 1974-82, leads us to con-
(1 € that the outlook for reasonable

pr Uctivity gains is bright.

. Without introducing any special in-

crease for the growing level of train-
ing and experience, past data alone
would imply a future productivity in-
crease of about 2.5 percent a year.
This would equal the increase in real
wages due to societal gains in pro-
ductivity.

Proposition 2

With the passage of time, an in-
dividual worker often becomes
more valuable to his employer....
To reflect that heightened value, he
will often receive “seniority” or “ex-
perience” raises, “merit” raises, or
even promotions.'?

The Department of Commerce has
compiled a large amount of data that

example, the experience gains were set
at 2 percent a year, and if societal pro-
ductivity gains were set at 2.5 percent
a year, total wage growth would be
4.5 percent a year.

Proposition 3

Through collective bargaining,
workers may be able to negotiate
increases in their “share” of reve-
nues, at the cost of reducing share-
holders’ rate of return on their in-
vestments.'?

While correct in principle, the
prediction of the future strength of
labor unions and their impact on the
distribution of the relative shares of
wages, rent, interest, and profit is dif-
ficult to forecast and probably be-

Table 1

Labor Productivity in the U.S. Economy 1947-1983

Years

1947-77
1953-77
1960-77
1953-83
1960-83

Private
Business

2.7
2:5
25
2.1
2.0

Source: Economic Report of the President 1984, at 266.

track the earnings by age of persons
in a variety of occupations. This
lifetime age-earnings relationship can
vary substantially by type of occupa-
tion. For example, federal govern-
ment employees generally advance
one pay step per year within their GS
grade. These increases result in in-
creased compensation of about 3 per-
cent a year. Many state, county, and
city employees work under similar
pay schedules. Although pay rates for
many occupations are not determined
by strict formula or set pay schedules,
every occupation is characterized by
an earnings-experience-age relation-
ship.

In an inflation-free economy, this
experience component of real wage

* growth should be added to the overall

societal labor productivity gains _
discussed under proposition 1. If, for

yond the current state of empirical
work in economics.

Proposition 4

Since the damage award is tax-free,
the relevant stream is ideally of
after-rax wages and benefits.™

The use of net instead of gross
wages is probably the most striking
difference the economist notices when
preparing a present-value analysis for
a Federal Employer’s Liability Act or
Federal Tort Claims Act case rather
than one to be heard in a state court.
Most state jurisdictions either limit the
relevant wage stream to gross dollars
or permit the calculation in terms of
both gross and net. %

The preference for gross dollars has
partly rested on the theory that in-
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come tax payments are a matter sole-
ly between the taxpayer and the
government and are of no legitimate
concern to the defendant. The de-
fendant is not allowed to save on any
funds the government may have lost.
In a Federal Tort Claims Act case,’
however, the government is both the
recipient of the income tax and the
tort-feasor. This accounts for the fed-
eral government not considering the
payment of income taxes as a col-
lateral issue and for its preference for
net income rather than gross."*
The distinction between net and
gross income is important not only
for its impact on the size of the wage
stream being discounted to present
value, but also for its effect on the ap-
propriate discount rate. If after-tax
wages are used, the plaintif f must be
allowed sufficient principal to earn an
after-tax return, which together with
the principal is capable of duplicating
the after-tax loss of wages. This was
made explicit in Norfolk & Western
Railway V. Liepelt,'® DeLucca V.
United States,"” and Pfeifer."®

To achieve economic efficiency, the

method of calculating the amount of
damage should result in an amount
equal to the damage caused. Gross in-
come is a better measure of economic
damage caused than net. The adop-
tion of net income as the preferred
" measure allows the defendant to pay
less than the cost of the damage
caused. The reduced payment limits
the tort-feasor’s incentive 1o behave
more safely, to produce safer prod-
ucts, or to provide safer working con-
ditions.

Proposition 5

The discount rate should be based
on the rate of interest that would
be earned on “the best and safest
investments.”"*

The Court held that once the
assumption of working life is made,
the plaintiff is “entitled to a risk-frce
stream of future income (0 replace his
lost wages.”*® As a result, the dis-
count rate must not include any al-
lowance for the market’s perception
of default risk. If strictly adhered L0,
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_
" from the market rate the interest com-
nent that reflects inflationary anti-
uapauons
‘ The logic of the real-interest-rate
approach requires that the plaintiff
-wrﬂ the assumed real rate of interest
over the remainder of the working
 fife. In this regard, a point touched on
,-gby the Pfeifer Court, but apparemly
ot recognized for its significance, is
lhe issue of the appropriate maturity
Eof the investment. Only short-term in-
_vestments allow investors the oppor-
“qunity to periodically reinvest their
funds at then-current market rates,
* which contain the latest experience
and projections of future inflationary
conditions.
. An investment in long-term gov-
' enment bonds will lock in a guar-
' anteed nominal yield, but it will not
1lock in a guaranteed real yield. The
! rea] yield will be known only after the
gbond matures and the actual rate of
i inflation is a historical fact. One is far
more likely to earn a predlctable av-
?erage real return by investing short
! term. Long-term investments lock one
'i into the nominal yield available at the
i time the investment is made with no

A s, %‘wﬁms

' opportunity to adjust the yield as eco-

" nomic conditions change. The wis-
¢ dom of short-term investments over
¢ long-term ones is analogous to the

| . e %
practice of banks and savings and

The behavior of the real interest
rate differs markedly from that of
the nominal rate. Over the full
period, 1948-82, the average real in-
terest rate is a very small number,
0.6% per year. Further, roughly
similar averages appear for the first
and second halves of the period:
0.2% for 1948-64 and 1.0% for
1965-82. Overall, if we do not give
undue weight to the high real rates
for 1981-82, the data since 1948
suggest no clear long-term trend in
the real rate.?? .

Assuming a plaintiff held some
mixture of government securities with
maturities between three months and
three years, a real discount rate in the
area of 1.0 to 1.5 percent would ap-
pear reasonable.

In reference to the real interest rate,
the Pfeifer Court recognized that the
rate is not perfectly stable over time.
With apparent reference to statistics
related to before-tax real rates, it con-
cluded, “We do not believe a trial
court adopting such an approachin a
suit under § 5(b) should be reversed if
it adopts a rate between one and three
percent and explains its choice.”?®

An unfortunate error or oversight
regarding real interest rates pervades
the Pfeifer opinion. When referring to
numerical magnitudes, the Court does
not quantitatively distinguish between

—_

& Table 2

.. Real Interest Rates on Selected U.S. Government Securities
i, y Three-Month Three-Year

! Years Treasury Bills Treasury Notes
S 195377 6% 1.4%

vy 195363 1.1% 1.9%

T 1960-77 5% 1.3%

i) 1953-83 .8% . 1.7%

“eo 1960-83 8% 1.7%

loans that prefer to issue variable-rate
Mortgages and consumer loans rather
lhan fixed-rate loans.

' | Table 2 records the actual real rates

| ‘Of Interest earned -on U.S. govern-

“‘cm securities between 1953 and
1983

! The Unwersny of Chicago s
3 ° bert J. Barro, one of the country’s
ing macroeconomists, wrote with
rcgafd to the real rate of interest on
month bills issued by the-U.S.

‘=. Weasury that-

the before- and after-tax real rates of
return. All the economic and statis-
tical data it cites regarding the numer-
ical averages for real interest rates is
confined to before-tax returns. It then
mistakenly applied the figures in an
after-tax setting as if the two rates
were equivalent. After-tax rates, for
example those on tax- -free municipal
securities, however, are significantly
below comparable-maturity U.S. gov-
ernment securities where the interest
is subject to tax. The real after-tax in-

terest rate is considerably less than the
1 to 3 percent the Court refers to.

Proposition 7

Since under Liepelt ... the lost
stream of income should be es-
timated in after-tax terms, the dis-
count rate should also represent the
after-tax rate of return . . . .*

In general, the use of an after-tax
discount rate is appropriate only if the
wage stream being discounted is also
expressed in after-tax dollars. In this
way the award could generate an
after-tax stream of interest that, to-
gether with the award itself, would be
able to duplicate the loss of after-tax
earnings.

With regard to an investment me-
dium, prime-grade general-obligation
municipal bonds would come closest
to meeting the requirement that no
default risk exist. Typically, a bond
would be issued by a state, with in-
terest payments and principal backed
by the state’s full taxing authority.

Table 3 presents the real interest
rates on one- and five-year prime-
grade general-obligation municipal
bonds for 1953-83. The nominal rates
were taken from a series compiled by
the investment house of Salomon
Brothers and converted to real rates
on the same basis as in Table 2

Assuming the plaintiff held some
mixture of municipal securities with
maturities between one and five years,
a real discount rate of — 0.5 percent
would be reasonable.

Using the information outlined in
the first seven propositions, here is
how to compute present value for an
inflation-free economy.

e Determine the plaintiff’s present
basic earning capacity and expected
work-life. For example, this might be
$20,000 per year with a work expec-
tancy of 30 years. If calculating in
after-tax dollars, the $20,000 must be
reduced by the average tax rate, say
12 percent, to $17,600.

e Determine the rate of real wage
growth by adding the societal gain in
productivity to the individual seniori-
ty, experience, and training factor.
From the statistics presented here, the
productivity increase could reason-
ably by placed at 2.5 percent. Aftera
statistical analysis of the plaintiff’s oc-
cupation, assume a 1.5 percent rate
for the individual seniority experience
and training factor. This would yield

T
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Real Interest Rates on Prime-Grade Geneml-{)bligation- w

- Table 3

Municipal Securities, 1953-83

Five-Year Securities

Years One-Year Securities

1953-77 —1.1% —0.4%
1953-63 —0.2% 0.7%0
1960-77 —1.3% —1.1%
1953-83 —1.3% —-0.7%
1960-83 —-1.7% —-1.1%

a total rate of real wage growth of 4.0
percent a year.

e Discount to present value using
the real rate of interest on short-term
riskless investments. 1f the calculation
is based on gross dollars, a real dis-
count rate on government securities of
approximately 1.5 percent would be
reasonable. If based on after-tax dol-
lars, a real discount rate derived from
municipal securities of — 0.5 percent
could be used.

e Applying these factors would
yield a present value of $882,714 in
gross dollars or $1,100,011 in after-
tax dollars. The after-tax figure is
greater because the force working to
reduce present value caused by using
net income is swamped by the increas-
ing effect of the lower discount rate
on municipal securities relative to
U.S. governments Over a 30-year work
life.

If the total offset rule propounded
in the Alaska case of Bealieu Vv.
Elliot ** and followed in Kaczkow-
ski 2 is applied, a substantial under-
estimate results. In this circumstance,
the present values would be $600,000
in gross dollars and $528,000 in after-
tax dollars, or only 68 percent and 48
percent of the figures found by ap-
plication of the guidelines in Pfeifer.

The Extension to an
Inflationary Economy

Proposition 8

Unfortunately for triers of fact,
ours is not an inflation-free econo-
my. Inflation has been a permanent
fixture in our economy for many
decades, and there can be no doubt
that it ideally should affect both
stages of the calculation described
in the previous section.”

Inflation affects both the rate of in-
crease in money wages and the nom-
inal rate of interest. Over the long
run, the rate of wage increase for the
economy as a whole will equal societal
productivity gains plus the rate of
price inflation. For the individual, an
additional seniority-experience com-
ponent should be added. If, for exam-
ple, price inflation averaged 8 percent
over the next 30 ycars, the rate of
nominal wage growth in the above ex-
ample would be 2.5 + 1.5 + 8.00r
12 percent a year.

The nominal or market interest rate
also includes an amount for an-
ticipated inflation as lenders work to
achieve a given real return. When
dealing with short-term securities, an-
ticipations about future inflation and
actual inflation have been shown to
be in close agreement. If inflation
then averaged 8 percent, the market
interest rate would average 1.5 + 8.0
or 9.5 percent. The Pfeifer Court
specifically warns against using infla-
tion on only the discount side of the
calculation, a practice not all that
uncommeon.

The effect [is] to deny the plain-
tff the benefit of the impact of in-
flation on his future earnings, while
giving the defendant the benefit of
inflation’s impact on the interest
rate that is used to discount those
earnings to present value.™

In calculating an award for . . .
lost earnings . . . the discount rate
should be chosen on the basis of the
factors that are used to estimate the
lost stream of future earnings.*®

Therefore, if the impact of infla-
tion is ignored when calculating fu-
ture wages, its influence should also
be removed from the market interest
rate. If it is removed, we end up with

the real rate of interest, or what the

Court referred to as the “below mar. §

- Mg
i .".
T

115,

ket discount rate.”

Proposition 9 S
R e (1.
Since specific forecasts of future &
price inflation remain too unreliable ¢4
to be useful in many cases, it will 3py
normally be a costly and ultimately ol

unproductive waste of. .. re-is
sources 1o make such forecasts the
centerpiece of litigation . . . . For

that reason, both plaintiffs and trial
courts should be discouraged from

pursuing that approach.*® “f‘:
S

It is scientifically impossible to pre
dict the future rate of price inflation®
except for that short period of time
already influenced by present and pagt
monetary policy. Inflation is prin
cipally controlled by actions of mon’
etary authorities, who, in turn, often
respond to unpredictable politica
factors. 4

Using the information in propos:
tions 8 and 9, we can draw these con-
clusions for calculating present val
in an inflationary economy: '

e Price inflation is assumed ‘{o]
equally impact both the wage growth]
and discount sides of the calculation
Therefore, future price inflation can
be eliminated from both aspects of
the calculation without affecting
final result. g

e The litigating parties should éx
press the rate of future wage increas;
in real terms as the sum only of the
percentage increase due to societ2
productivity gains and the percentagy
increase due to seniority, training, an
experience. Similarily, the “below
market discount rate,” i.€., the rez
interest rate, should be used for dig
counting. L

e With price inflation eliminated
from both sides of the calculation,
procedure is to increase Wages by the
real rate of wage growth and to di
count by the real rate of interest
Under this procedure, the valid mety
od for an inflation-free economy3
identical to the one for an inflationa/}
economy. 1A

e The result is that the present V4
ue calculated with this method is V2 i
regardless of what the future ratc %
inflation turns out to be. )

The “Total Offset” Metho

The Pfeifer Court recognized g
a “substantial body of literature 33

h
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gests that the [total offset] rule might
even under compensate some plain-
tiffs.”*' This point was illustrated in
the example in the discussion follow-
ing proposition 7 and has been made
clear in studies by several economists
using a variety of methods, statistical
series, and time periods. All found an
excess of wage growth over interest
before adding anything additional to
the wage growth to account for the in-
dividual seniority and experience fac-
tors. Table 4 summarizes these studies

ings base is expressed in after-tax
dollars. As implied in Table 3, differ-
entials between wage growth and in-
terest would be closer to 3 percent
rather than the 0.8 percent to 1.6 per-
cent range of Table 4. Finally, the
amount of undercompensation is greater
the longer the work-life expectancy. =

growth and interest shown in Table 4
can also be viewed as the difference
between real wage growth and real in-
terest since by the process of subtrac-
tion, the inflation embedded into each
term is removed. These differentials
are consistent with the real productivi-
ty wage growth rates less the real in-
terest rates revealed in Tables 1 and 2,
e.g., 2.5% - 1.5% = 1.0%.

The weight of empirical evidence
strongly suggests that the total offset
method will undercompensate the
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Co. v. Liepelt, 100 S. Ct. 755 (1980).
Formuzis & O'Donnei]‘ [nj;fu“'o” 1.4% " See I’cldcr‘\', United States, 543 F.2d 657,
and the Valuation of Future Economic , ?;g (59”(1:::‘;‘5 5' ?Tg;‘m
Losses, 38 Montana Law Review 297 (1977). " 670 F.2d 843 (Sth Cir. 1982).
" - " Pfeifer, 103 S. Ct. ar 2549,
an?_—- Simplifying Future Lost 1.0% " Id. at 2550, quoting Chesapeake & Ohio R.
. Earnings, TRIAL, June 1977, at 34. v. Kelly, 36 S. Ct. 630, 632 (1916).
3 * Pfeifer, 103 S. Ct. at 2550.
| :Nelson & Patton, Economic Value 1.4% ™ Id. i 2556. ]
‘ofFufure Earnings, Trial News, June 1982. " 5'982“)\“0' MACROECONOMICS 164
t3 i ; ™
J ensen, The Offset Method of Determining 0.8 to 1.5% % gﬂf;;j? + LI
Econorm.: Loss, TRIAL, December 1983, at 84. 434 P.2d 665 (Alaska 1967).
421 A.2d 1027.
T . s . 2 Pfeifer, 103 S. Ct. at 2551.
that measure the rate of wage growth | plaintiff for his economic loss. This n fii 2552.
Telative to the rate of i mler&st on U.S. undercompensation is further exag- M 14 ap 2556,
gerated if the Pennsylvania-Alaska » g4
i The difference between wage rule is applied in cases where the earn- - Id. at 2557 n.31.
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Are They Reliable?- |

Dale R. Funderburk

\ 4 8 i Worklife tables are subject to -
et challenge on grounds of reliabll- -

i ,fi? ,9_1 *' ity and applicability. Long-term ..
{j" r Y

economic and demographic
trends plus recent institutional
changes impair the accuracy of
these tables. More important,

, | ' says the author, the use of

' ! worklife tables denles the

| ' economic principle of opportu-

i nity cost and assumes that the
i

|

right of voluntary economic .
cholce has no value. L

n estimating lost earnings in per-
sonal injury or wrongful death
cases, a critical issue is determin-
ing the time over which to project
future losses. It has become standard
practice to begin by consulting life ex-
. pectancy tables to determine how long
the person in question could have
been expected to live. That establishes
the upper limit in terms of determin-
ing the relevant future period.
For the average worker, however,
life expectancy exceeds future work-"
life. Thus worklife tables enter the
analysis. While life expectancy tables
are generally accepted with little or no
challenge, worklife tables are not.
This article will examine some issues
in applying worklife tables in estimat-
ing lost-earning capacity.
Since the early 1950s, the uU.S.
Department of Labor’s Bureau of.
Labor Statistics (BLS) has compiled
data and published periodic reports

this article. The Bureau’s 1982 revi-
sions not only updated . previous

* /. The new-BLS worklife estimates
are based on what it calls an “in-

on worklife expectancies. Its more re- ..
cent efforts serve as the focal point for .

e iR

TR T SR 1

-tables, but also introduced a new
methodology for estimation.'

BLS Increment-
Decrement Model .

crement-decrement model.” The con-
ceptual differences between the new
model and the old (or conventional)
one are rather straightforward.
Through 1970 the tables assumed that
a person in the labor force would re-
main there until retirement. The new
tables recognize that people can and
regularly do exit and re-enter the labor
force. ”
The differences in worklife esti-
~ mates produced by the two models
are thus predictable and understand-
able. For anyone currently active in
the labor force, the new model pro-
duces a shorter worklife estimate than
the old model. For example, based on
1970 data, the conventional model
projects that a male worker, age 20,
has a remaining worklife expectancy
" of 41.5 years. Also based on 1970
data, the increment-decrement model
_ puts that same person’s future work-
life expectancy at 38.0 years. For a
20-year-old female, the conventional
model yields a worklife expectancy of
40.6 years while the new one yields
“only 22.1 years. The new model pro-
duces a much greater change for wom-
en than for men because, of course,
women are more likely to spend time
outside the labor force and return
 before they retire.
Since the new worklife tables ap-
peared, articles have been published
. about their methodological problems
(and. therefore their accuracy) and
their applicability. Several of these are
noteworthy.” ~ . ,
John L. Finch, an economic con-
sultant from Seattle, Washington,

Dale R. Funderburk is professor
of economics at East Texas State
University, Commerce, Texas.

questioned the soundness of the new
methodology and thus the accuracy
of its estimates.? The essence of his

o 2y

bor-force entry and exit rates and that |
the 1977 BLS tables understate the *
length of the working life for men and
overstate it for young women. Shirley
Smith, the BLS demographic statisti- ;
cian who developed the Bureau’s in-!
crement-decrement-based tables and;
wrote the Bureau’s original article on
the new methodology and tables; con®?
cedes that Finch “may even be correct K
in asserting that the increment-decre-
ment activity rates are somewhat low,
due to underestimation of labor force |
retention.”® ;‘
Aside from technical methodologi-?
cal problems like those addressed by 4
Finch, thereareothersignificant weak-
nesses in the BLS tables and certain
inherent biases involved in their use. ;
Three major issues need to be con-¥
sidered in this context: long-term
trends in labor-force participation :
patterns, recent institutional changes.
that may affect retirement-age deci-,
sions, and voluntary absences from
the labor force. vt
Long-Term Trends ' ’a-‘f-’-:-f‘

In explaining the new model, the

BLS notes that i
The results of the model are syn-
thetic. That is, they summarize the *

- behavior of all age groups in the
population during a given year, '
rather than trace the history of any:
one given group through its life-
time. The tables estimate how fre- .
quently members of a population
would enter and leave the labor
force, and how long the average
person would remain economical-

" ly active if rates of behavior re-:
mained as they were in the reference
year.* x -

5 ._l_.,?

But are rates of behavior likely to%
main as they were in the referencé
year—in this instance, 19777 Botd
historical trends and recent statutor)
changes suggest not.
The formal worklife of women ha
increased continually and significan

argument is that the increment-de-
crement model employs biased la-

throughout this century. The cor
vergence of male and female workli

I—
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years. While the average worklife for
men remained relatively constant be-
tween 1970 and 1977, that of women
“| “increased by more than five years.
While in 1970 the worklife expectancy
of a female at birth was only 59 per-
cent that of a male, by 1977 that ratio
,had risen to 72.6 percent. Table | il-
. lustrates the long-run trend. .
It also seems significant that while
the data show a sizable difference in
the number of years males and fe-
males spend in the labor force, their
final retirement ages are already close,
For example, the median final separa-
tion (retirement) age for a 30-year-old
| male worker is 61.5 years; for a
E- + 30-year-old female, 61.3 years.®
- Based on these data, there seems to
be little justification for assuming that
| the average female born in 1980 will
| beactive in the labor force only 27.5
| years, or 35.5 percent of her life ex-
* pectancy, but the average male born
\at the same time will be active 37.9
years, or 54.1 percent of his life
i expcctancy.' i LR
Also, the fact that people are liv-
ing longer today than in the past is
likely to affect worklife. For example,
the life expectancy of the average
American increased by 1.4 years from
1977 to 1982. Table 2 illustrates the
trend over recent years.

i SRR B o o et it
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- Institutional Factors

Because the 1982 BLS worklife
tables are based on 1977 data, they
may be challenged. Two recent legis-
lative acts promise to further reduce

their reliability appreciably, In 1977,
65 was generally considered the nor-
mal retirement age. Eligibility for full
Social Security benefits was tied toage
65, as was mandatory retirement un-
der the Age Discrimination in Em-
Ployment Act (ADEA). This is no
longer so, - ey B '

The 1978 amendment to the
ADEA forbids mandatory retirement
for employees between 40 and 70.
Furthermore, important provisions of
he 1983 Social Security amendments -
Ontain economic incentives ; for
Vorkers to delay retirement. = . |

First, the Act provides for a grad-
al increase in the age of eligibility for

'll Old Age Survivors and Disability...

"surance (OASDI) benefits—raisirig "
from 65 to 66 in 2009 and to 67 in
27. Second, the Act provides that -

} [ expectancies has accelerated in recent

' Table 1

- Years of Worklife Expectancy at Birth

Conventional Mode]
1940
1950

1960
1970
Increment-Decrement
Model
1970
1977

Women Men
B 63T, 32
12.1 38.1
- 15.1 41.5
20.1. 41.5
229 40.1
Women Men
N 7 % 37.8
27.5 37.9

Source: Smith, New Workliife Estimates Reflect Changing Profile of Labor Force,

Monthly' Labor Rev., Mar, 1982,

at 17.

W Table 2 - i i Js
Years of L_.ife Expeclancy at Birth
Both Sexes White White
Year All Races Female Male
1967 70.5 75.1 67.8
1973 71.3 76.1 68.4
1977 73.2 77.7 70.0
1980 73.7 78.1 70.7
1982 74.6 78.8 71.5

Source: U.S. National Center for Health Statistics, Vital Statistics of the United States.

reduced benefits will still be available
at age 62, but at a more severe reduc- ]
tion factor (or penalty). Third, the
earnings limitation will be modified so __

!.that after1990-a $1-for-$3 benefit *
withholding rate will replace the pres- -

~ent $1-for-$2 withholding for benefi-
ciaries who are eligible for unreduced
retirement benefits. F urthermore, the
delayed retirement credit payable to
workers who delay retirement past the
full-benefit retirement age (currently

- age 65) and up to age 70 will be grqd~,'-

.‘ uauy il’lcrcaSCd-"’.‘iz', Lo AR WO )

Future Earnings, Earning :
Capacity, and Free Choice
oon s SR gl A R AR U
‘More fundamental than any ques-":
tion about the reliability of BLS

worklife tables is the question of their

—

applicability. This issue centers on
“earning capacity” (involving the rela-
tionship between probable future earn-
i ings and earnings capacity) and the
« right of individual choice.
A basic” concept of economic
theory is the principle of “opportunity
cost.” The term may be defined as

[The] value of the benefit that is

foregone by choosing one alter-
., hative rather than another. Also
# " called “alternative cost’ since it
1" represents the implicit cost of the
" foregone alternative to the indivi-
* dual, household, firm, or other
deci.siqn-r{lak{ng organism.?

. How does this concept apply here?
~An example or two should answer
that question.” = * *
First, take the case of a genius,

(A !‘I'f_:-'_

|

—"
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enormously talented in several fields,

* who devotes most of his life to service

as a medical missionary in Africa. His
monetary compensation is nil. What
are his probable future earnings? Nil.
Does this mean that he has no sig--
nificant earning capacity? Of course
not. Albert” Schweitzer’s *earning
.~ capacity should not be measured by
! what a poor group of natives might
* have paid him. ' 'His ' opportunity
. cost—the value of his talents—could
more accurately be measured in terms
of what he could have earned as a
skilled physician in an affluent locale,
as a talented musician, as an interna-

i |, tionally renowned theologian, oras a
. research scientist.

. Next consider the case of a young
homemaker who holds a teaching cer-

@ |1 tificate in a field where there is a

" critical shortage of teachers. Suppose
‘| she could earn an annual income of
11 $20,000, but chooses to remain out-

side the labor force. What is the value

Bl of her services to her household? Is it

what she is paid? Or is it what she

opportunity cost tells us that the value
+ of her services to the family in the
home is equal to the value of the

- could have earned?. The principle of

highest forgone alternative. The point
should be obvious. Actual money in-
come frequently is a very poor mea-
sure of opportunity cost—or value.
Albert Schweitzer had the right to
choose how he would use his talents.
The same applies to the young home-
‘maker. Equity dictates that, if one is
robbed of the right to make a choice,
© then opportunity cost must be con-
. sidered to compensate that person
adequately. Use of a worklife table
frequently denies that the injured par-
ty made an economic choice, that the
choice had a value, and that the op-
tion rightfully belonged to the party.
Consider the young female worker
who becomes disabled. Is it proper
not to compensate her for the years
she could have worked and earned
just because many of her female
counterparts exit the labor force to
rear children? - To the extent that
employment opportunities are avail-
able, the choice of working or not
working is an individual economic
choice. Should one individual be
penalized economically because a
sizable number of cohorts decide to
behave in a certain way?
David M. Nelson, a Western Wash-

ington University economist, ad-

_dressed the propriety of using the new

BLS worklife tables to project future
lost earnings.® The thrust of his argu-
ment is this:

e For many people, working life is
not continuous, but is spread out over
long periods of potential €conomic
activity.

e Courts generally instruct that
estimates of economic loss be based
on the worker’s earning capacity.

e Possible periods of voluntary in-

activity before final retirement do not

reduce earning capacity.

e Consequently, what is needed
for purposes of litigation are estimates
of the median age of final separation
for individuals of both sexes at
various ages.’

Nelson then proceeds to calculate
such figures based on 1977 data. The
BLS worklife tables say a 30-year-old
male has a future worklife of 29.3
years; a female, 20.9 years. Nelson
calculates, however, that the median
age for that same male at retirement
is 61.5 years; and for the 30-year-old
female, 61.3 years: while the male’s
estimated worklife is 8.4 years longer
than the female’s, the final separation
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more preretirement years temporari

men, much of which is due to choice, 7
Generally, Nelson’s figures show that*f’
while men and women differ signifi-,
cantly in the number. of years, .fhef,‘-.‘i :

1y outside the labor forcé than dof’

B AP A

final retirement ages. "+ ;2 ¢ %

Along the same lines, consider the i
healthy 62-year-old male worker who
has the option of retiring or continu-

work, there is little difference in Lheif;a |
. Trityet .""'"l,--ﬁ‘l | #

ing to work. But if he is injured and , |, \

disabled, . he does ‘not” have . that’.|.
choice. Whenever the courts apply a’ f
worklife table, the effect is to reason;
that since many of this man’s cohorts’”|

would have opted for early retire-"|'
ment, he would also. Does the right

to make that choice have an economic ;.
value? ) |
Economic theory says it does. Con-,
sequently, the person should be com-" |!
pensated for being denied the right to 2
make that choice. A person who'|
could earn $20,000 a year but re- |,
tires instead clearly values his leisure': |

at at least $20,000 a year. How cana |

court fairly value that same time at, |
zero? Worklife tables ignore the con-_|
cept of opportunity cost. Should the
courts? -

vyt '"‘\""‘"2“'. ,‘Q"-:J‘-'-.',.r"“":";.:_f'f'= :.T

Noteg 1 "%~y Q ;
" 1 Smith, New Worklife Estimates’ Refled

Changing -Profile of Labor Force,’; '

MONTHLY LABOR REV., Mar. 1982, at .

" the fact that women generally spend 4| §¥

" . 15.20. Complete tables and methodological .

detail are available from the BLS, Special '
Labor Force Report, Bulletin 2157 (MNov. |

1982). £
Finch, Worklife Estimates Should Be Con-

sistent with Known Labor Force Participa-;{

tion, MONTHLY LABOR REV., ] une
1983, at 34-36. LF
Smith, Labor Force Participation Rates Are ;
Not the Relevant Factor, MONTHLY LA-
BOR REV., June 1983, at 37.
Smith, supra note 1, at 15.
Nelson, The Use of Worklife Tables in

"

-

MONTHLY LABOR REV., April 1983, 8l
30:31. - i 4

years for a'male, 77.5 years for a female.
M.SPENCER, CONTEMPORARY ECO- ;

-

NOMICS (1974). {

Nelson, supra note 5, at 30-31.
Id. at 30.

AR ] . L e e Bl B
According to the 1980 Life Expectancy =4
Tables, life expectancy at birth was 700 §:

Estimating Lost Earning Capacity, 3| 4
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Theories of Compensation

ROBERT E. GOODIN*

From a moral point of view, the function of compensation is straightforward.
Compensation serves to right what would otherwise count as wrongful injuries 1o
persons or their property. That is the role of ‘compensatory damages’ in the law of
torts.! That is the role of ‘just compensation’ paid in return for the public taking of
private property, pursuant to the state’s power of eminent domain.? That is what
the New Welfare Economists are relying upon when making the possibility of
gainers compensating losers the proper measure of permissible policies.?

It would, however, be wrong to presume that we as a society can do anything we
like to people, just so long as we compensate them for their losses.* Such a
proposition would mistake part of the policy universe for the whole. The set of
policies to which it points—policies that are ‘permissible, but only with compen-
sation’—is bounded on the one side by a set of policies that are ‘permissible, even
without compensation’ and on the other side by a set of policies that arc
‘impermissible, even with compensation’.®

There clearly are some things that we as a society can do to people withou!
compensating them in any way for their ensuing losses. This is familiar t«
American constitutional lawyers through, eg, the distinction between action:
arising under the state’s ‘police power’ and those arising under the state’s ‘taking;
power’.6 The state, or its officials, need not compensate those who are stoppec
from endangering public health, safety or welfare. No one expects state inspector
to compensate OWners of insanitary restaurants or unsafe factories which the:
close down. No one supposes that the legitimacy of public health authoritie
putting victims of smallpox into quarantine is in any way contingent upo!
compensation being paid to them for lost wages. No one expects the police ©
Essex. Earlier versions of this paper were presented at the Universities ¢
Arizona, Chicago, Georgetown, Goteborg, Maryland, Pennsylvania, Stockholm, Uppsala and York. I am particular

grateful for the comments, then and later, of John Broome, John Dryzek, Jim Griffin, Russell Hardin, Sheld:
Leader, Julian Le Grand, Keith Lehrer, Howard Margolis, Bob Sugden and Gordon Tullock.

1 W. L. Prosser and J. W. Wade, Restatement (Second) of the Law of Torts (ALI 1979) secs 903 fT.
2 F. I. Michelman, 80 Harvard LR 1165 (1967); B. A. Ackerman, Private Property and the Consniunon (Yale Un

Press 1977).

3 N. Kaldor, 49 Economic J 549 (1939); J. R. Hicks, 49 Economic J 696 (1939).

4 Or, in the hypothetical formulation of the Kaldor-Hicks principle, could compensate them for their losses.

s My focus here is on what public officials may legitimately do to individuals. Analogous issues arisc in decidi
what individuals may legitimately do to other individuals; see R. Nozick, Anarchy, State and Utopia (Blackwell 19.

59.

6 See Michelman, above n 2; Ackerman, above n 2; J. L. Sax, 81 Yale LF 149 (1971); and more generally E.
Corwin, The Constitution and What It Means Today, 14th edn (Princeton Univ Press 1978) and L. H. Tribe, Ameru
Constitutional Law (Foundation Press 1978) 461 ff. Cf R. A. Epstein, Takings (Harvard Univ Press 1985).

* Reader in Government, University of

© Oxford University Press 1989 Oxford Journal of Legal Studies Vol. 9, No. |
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courts to compensate the murderers or thieves they incarcerate.” No one expects
the legislature 1o compensate tax accountants when passing new legislation to close
a lucrative loophole in the present code, or owners of gas-guzzling cars when
increasing the petrol tax, or taxpayers generally when levying a new tax.® Nor, for
that matter, do American courts suppose that the owners of Grand Central Station I :
need be compensated when its being declared a Historical Landmark precludes ’
them from building an office block on top of it.? Such actions as these, taken under H
the state’s police or taxing powers, are perfectly permissible, even without [
compensation being paid to those who lose as a result.!? '

The converse is also true. There are some things that we as a society cannot do to ‘
people, even if they are compensated for their resulting losses. This class of cases ;
provides the principal focus for the present article. ] rl

When trying to carve out a case for absolute prohibitions, earlier writers have l ‘
usually tended to argue that some policies are impermissible because it would be
impossible to compensate people fully for their resulting losses.!! One tack is to say '
that the losses would be infinite, and impossible to compensate for that reason; ’
another is to regard the losses and compensation as incommensurable, so we could
never know whether compensation was adequate to cover losses.!?

7 True, those who are quarantined or imprisoned are ordinarily paid a small per diem, collectable upon discharge.
But this is ordinarily a modest sum, rarely constituting anything approaching full compensation, even just for earnings
(even legal ones!) that the individuals have lost while they have been detained. As evidence of this, notice for example

that those who successfully sue for false imprisonment get far more, even in purely ‘compensatory damages’, than they |
would have received as the per diem duc to any prisoner whether rightly or wrongly imprisoned. H
|

! At least under certain conditions, one or another of which almost always obtains: if the tax affects everyone in

general (Epstein, above n 6, chap 18); or if the tax does not alter people’s relative economic standing (M. Feldstein, 6 7 "

Public Economics 77 at 95-6 (1976)); or if the tax was explicitly intended to be redistributive (H. Sidgwick, The i

[ Elements of Polines (Macmillan 1891) 188). y
® Nor do we expect people to be compensated by one another, or by the public ar large, for losses inflicted in the

ordinary operation of economic markets. Indeed, to do so would fundamentally undercut the market, removing any ’!

incentive for people to reallocate their resources to more productive uses. See R. H. Haveman, V. Halberstadt and f

R. V. Burkhauser, Public Policy Toward Disabled Workers (Cornell Univ Press 1984) 32; of T. Blough, 3 Bullenin of the F
Oxford [nsnrute of Stansnes 99 (1941). ”[

19 How to distinguish these two classes of cases lies beyond the scope of this article, It is not just a marter of
compensation being due when rights have been violated and wrongs done, for compensation is sometimes required (eg, i

in cases of voluntary sale) even though no one’s rights were violated; |. J. Thomson, Rights, Restitution and Risk
(Harvard Univ Press 1986) 77. The converse may well be true, however: one of the reasons we do not provide |':i
compensation, when we do not, is o make it more insecure and hence less attractive for people to engage in ‘socially .
mischievous’ activities (Sidgwick, above n 8, 187). Allied to that is an explanation couched in terms of ‘legitimate r
expectations’: we need not compensate people when depriving them of things that they had no reason to expect they
would be able to keep; we do need to compensate them when depriving them of things they had no reason to expect ; |
would be taken away. Yet another analysis, owing to Epstein (above n 6, chap 14), is that those public activities not |
' requiring explicit compensation are ones forming part of a larger social contract from which everyone in society derives . |:
‘implicit in-kind compensation’; those for which explicit compensation is due are those carrying no such ‘implicit L
in-kind compensation’.

' This is Nozick™s rabove n 5. 66 15 approach. He tries to disguise this fact. however, by running his argument for
prohibitons through the notwon ot “tear’. He argues that some things should be prohibited because there are ‘some
things we would fear, even knowing we shall be compensated fully for their happening’'—for example, someone
intentionally breaking your arm. But if the compensation that would be paid really is full compensation, then you
would have nothing to fear. As I conclude elsewhere, ‘The only way to make sense of [Nozick's] intuitions . . . is to say
that those are occurrences for which one can never be fully compensated’; R. E. Goodin, The Polincs of Ranonal Man

‘ (Wiley 1976) 81. Alternatively, we might try to found the case for prohibitions on considerations of efficiency or

distributive justice, rather than on the impossibility of compensauon, as do G. Calabresi and A. D. Melamed, 85 ]

Haroard LR 1089 (1972). !

12 R. Zeckhauser and E. Shaefer, in R. A. Bauer and K. ]. Gergen, (eds), The Study of Policy Formation (Free Press 't

[ 1968) 38 ff; L. H. Tribe, 2 Philosophy and Public Affairs 66, 87 ff (1972); ]. Feinberg, Social Philosophy (Prentice-Hall ik
} 1973) 92; B. Williams, Moral Luck (Cambridge Univ Press 1981) chap 5.
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Both these approaches have run into serious difficulties. As a purely practical
matter, it is difficult to adjudicate conflicts between two things each of which has
infinite value—unless we care to talk in terms of ‘different sized infinities’.!> More
fundamentally, infinite values imply lexicographical priority rules, which are
wildly implausible: there are few (if any) pairs of goods such that we would refuse
to sacrifice any quantity, however small, of the more valuable to secure any gain,
however large, in the less valuable.!#

The ‘incommensurability’ approach has more superficial appeal.!> But in the
end, it too must be rejected. Its great flaw is that it misrepresents hard choices as
easy ones.'® We may find it hard to say whether Sartre’s student should abandon
his aged mother to fight with the Resistance or abandon his country to stay and
comfort his mother; but whatever else we say about this choice, we are confident
that it is rightly to be regarded as a hard choice. Representing the competing claims
of kin and country as incommensurable would carry the opposite implication.
Since no one solution would then be demonstrably any better than any other, the
student might as well just flip a coin rather than agonizing over the choice. That,
however, is surely too easy.!” Wherever we are tempted to say that the values at
stake in some choice are incommensurable, we are likely to be similarly
uncomfortable with such a trivialization of a choice that we think should rightly be
regarded as tragic.

Here I shall take a different tack altogether. I shall not be saying that policies are
impermissible because compensation is impossible in either of these ways. I shall
concede that compensation in some sense can be paid. But that compensation in a
different sense from that which renders permissible otherwise impermissible
policies. For that transformation, compensation of a strong sort is required. In the
class of cases here in view, only compensation of a different and much weaker sort
is available.

Of course, some other right-making characteristic might always intervene to
render a policy permissible even if the right form of compensation is unavailable to
do so. It is no part of my thesis that all policies not admitting of this strong form of
compensation are necessarily illegitimate fout court. My thesis is merely that
arguments couched in terms of compensation cannot, in these cases, provide the
needed legitimation.

12 E. J. Mishan, in R. Layard, (ed), Cosi-Benefit Analysis rev edn (Penguin 1974), 462, noticing that some replies to
surveys undertaken by the Roskill Commission imply that people would suffer ‘infinite” losses from being forced to
move, remarks ‘this would obviously wreck any cost-benefit criterion’. Feinberg (above n 12, 92 n 8), however, claims
that this is a virtue of describing particularly important values as ‘infinite’: it would prevent onc person’s loss of that
value (eg, freedom) being made up by any number of other persons’ gains of that value.

14 A. Sen, 4 Theory and Decision 301 (1974); ]. C. Harsanyi, 69 American Political Science Rev 594 (1975). See more
generally R. Nozick, 13 Namwral L Forum 1 (1968). z

15 See, eg, S. Williston, Restatement of the Law of Contracts (ALI 1932) sec 361 comment e, saying that the reason
specific performance is sometimes ordered is that ‘there are interests . . . recognized by the law . . . [that] are not
commensurable with money. . . .

16 Similar objections were lodged against the ‘anything goes' implication that seemed to follow from Kuhn's
arguments about the ‘incommensurability’ of scientific paradigms; see, eg, 1. Lakatos and A. Musgrave, (eds),
Criticism and the Growth of Knowledge (Cambridge Univ Press 1970).

7 C. Taylor, in A. O. Rorty, (ed), The Idennties of Persons (Univ of California Press 1976) 281, 290-1. Sec more
generally J. Griffith, 7 Philosophy and Public Affairs 38 (1977) and Williams, above n 12, 76 ff.
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I. The Notion of ‘Compensation’

Compensation in General

The general idea of ‘compensation’ is straightforward enough. To compensate
someone for something is, in the words of the landmark decision of the US
Supreme Court in this area, to provide that person with ‘a full and perfect
equivalent’ for that thing.!® If he is given more than that, we would say he has been
‘over-compensated’; if less, ‘under-compensated’. Being bracketed as it is between
these other two notions, the notion of compensation per se clearly implies the
providing of the exact equivalent—neither more nor less.

To compensate someone is to provide him with something that is good, ie, with
things that are desired (or at least are desirable).!® The aim is to bring him up to
some baseline of well-being. That baseline to be used for reckoning the adequacy of
compensation will typically be identified by reference to some status quo ante, ie,
some position that the individual himself actually enjoyed at some previous time.
Thus, in the law of torts, the baseline for compensatory damage calculations is the
position that the injured party was in before the tort was committed against him;
when property is taken under the government’s power of eminent domain, the
compensation due is reckoned as the amount of the property-owner’s loss,
understood as the difference between his position in the baseline situation prior to
the seizure and his position afterwards; and so on.?

Finally, notice one further general point. Compensation is not the same as
restitution. It is one thing to restore the object itself to its proper owner. That is
what we (and the Oxford English Dictionary) call ‘restitution’. It is quite another
thing to compensate the person for its loss. Such compensation is characteristically
a matter of providing something which will, in the words of the Oxford English
Dictionary, ‘counterbalance, neutralize or offset’ the loss.?! What all those terms
suggest, in turn, is not the restoration of the object itself, but rather the provision
of something else altogether.

'® Monongahela Navigarion Co v US 148 US 312, 326 (1893). In Britain, too, ‘the lawyer generally thinks of
compensation as a method of making good a “loss”, of replacing something of which a person has been deprived’;
P. Cane, Anyah’s Accidents, Compensation and the Law 4th edn (Weidenfeld and Nicolson 1987) 5. As Atiyah
continued, in an earlier edition: ‘It is the simple principle that the plaintff is entitled to a full indemnity for his losses;
that he is to be made “whole” sb far as money can do this’; P. S. Atiyah, Accidents, Compensation and the Law 3rd edn
(Weidenfeld and Nicolson 1980) 5. See also ]. P. Day, 56 Philosophy 55 (1981).

1% Some commentators talk of ‘revenge’—inflicting harm upon (or removing goods from) people who are above the
baseline, in order to bring them down to it—as a kind of ‘negative compensation’; see G. MacCormack, 21 American J
of Comparanve I. 69 (1973). Burt that cannot constitute ‘compensation’, strictly speaking, unless we suppose that other
people who are themselves below the baseline will benefit from people above it being made worse off. Sometimes, of
course, that will be true; A, Sen, 35 Oxford Economic Papers 153 (1983).

2 Prosser and Wade, above n 1, secs 903 ff; Cane, above n 18, chap 7; Corwin, above n 6, 402. Occasionally the
baseline used is some independent norm or ideal which, although perhaps standard among some reference group in the
population at large, was never previously enjoyed by the individual being compensated. This is an artenuated sense of
‘C_Ompcnsntion’, no doubt. But this is in the sense in which we claim to ‘compensate’ the congenitally handicapped for
vision that they never had by providing secing-cye dogs, or the educationally disadvantaged for stimuli that they never
enjoyed at home by providing pre-school education. See A. J. Culyer, in D. Lees and S. Shaw, (eds), Impairment,
it':abﬂio and Handicap (Heinemann, for the SSRC 1974) 17 at 22-3; and Haveman, Halberstadt and Burkhauser,
above n 9, 30.

21 See similarly Sidgwick, above n 8, 180.
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Two Kinds of E quivalence

The central claim of this article is that there are two kinds of compensation. These
correspond to the two fundamentally different ways in which one object can
constitute an ‘equivalent’ for another object which the person has lost.

The first kind of compensation might be called means replacing compensation. The
idea here is to provide people with equivalent means for pursuing the same ends
(the same as before they suffered the loss, or as they would have pursued had they
not suffered the disadvantage).?? Giving someone who has been blinded a sighted
amanuensis or someone who has lost a leg an artificial limb are attempts at this kind
of compensation, which I shall hereafter call compensation;.

The second kind of compensation might be called ends-displacing compensation.
The idea here is to compensate people, not by helping them pursue the same ends
in some other ways, but rather by helping them to pursue some other ends in a way
that leaves them subjectively as well off overall as they would have been had they
not suffered the loss at all. Giving someone who has suffered a bereavement an
all-expenses-paid Mediterranean cruise might be an example of this sort of
compensation, which I shall hereafter call compensation;.

The distinction between these two kinds of compensation might be summarized
thus. The first kind of compensation attempts to provide people with equivalent
means to the same ends. The second kind of compensation attempts to provide
them with equivalent satisfactions through different ends.??

Both standards of compensation insist that people must be made as well off as
they would have been, had it not been for the loss for which they are being
compensated. With compensationz, however, they will be as well off as they would
have been, but differently off than they would have been. To achieve compen-
sationy, it is not enough that they somehow or another be made as well off. They
must be left identically situated with respect to exactly the same set of ends.

II. Compensation in Practice

In due course, I shall argue for the moral superiority of compensation; over
compensation,. In attempting to motivate that argument, however, it might be

2 Those who suppose that the means-ends distinction is illusory, on the grounds that every end is in furn a means to
some deeper end, are referred to the discussion of the structure of preferences in Section I1I below.

23 The closest I have come to finding this distinction in the extant literature is in Atiyah's distinction between
‘equivalence compensation’ and ‘substitute (or solace) compensation’; Cane, above n 18, 474-6. The former aims to
*give the victim back what he “lost™'; the latter aims to ‘provide some other pleasures to the victim, in lieu of those he
can no longer enjoy, . . . substituting . . . a new pleasure for the lost one'. In the examples he gives, however, Atiyah
blurs this valuable distinction. Among his examples of ‘substitute compensation’ are these: “The man who is blinded
and can no longer watch television may be enabled to buy a gramophone and a collection of records, to give him an
alternative form of pleasure. The man who loses a leg and can no longer go for a country walk may be enabled to buy a
car, and savour the pleasures of the countryside in a different way." But whether those count as compensations, or
compensations;—as ‘equivalents’ or ‘substitutes’, in Atiyah's terms—surely depends upon how the injured man
conceptualizes his pleasures. If the original pleasure was conceptualized as ‘walking in the country’, then a drive in the
country truly is only a substitute (compensation;) for that. If, however, the original pleasure was conceptualized as
‘seeing the country” or even ‘getting out into the country’, then a car would indeed be an alternative means for attaining
the same end—and hence constitutes what I call compensation,, and what Atiyah himself would seem to call an
‘equivalent’.




SPRING 1989 Theories of Compensation 61

useful first to reflect upon compensation as it is currently practiced in public
policy. Contemporary societies have developed a wide varicty of ways for
compensating people for all manner of accidents, injuries, illnesses, disabilites,
losses, etc. In surveying them all, it is striking how many of our public policies aim
at what I have here called compensation;, and how few aim at compensation;.

The distinction is never phrased in precisely those terms, of course. Instead,
lawyers typically distinguish between compensation for pecuniary harms and for
non-pecuniary ones. Pecuniary harms include damage to one’s property or earning
capacity or the creation of legal liabilities; non-pecuniary harms include bodily
harm, emotional distress, humiliation, fear and anxiety, loss of companionship,
loss of freedom, distress caused by mistreatment of a third person or a corpse, and
so on.2*

Now, compensation of the sort lawyers have in view will come in a pecuniary
form, as monetary damage awards or other cash payments. Hence, pecuniary
compensation for pecuniary losses would constitute what I have called compen-
sation;: the replacement of like with like. Compensation of a pecuniary sort for
losses which themselves were non-pecuniary seems to constitute compensation;:
the substitution of one sort of pleasure for another.?

One good indicator of the balance of compensation; to compensation; in our
existing compensation policies, then, is the extent to which they attempt to
compensate for pecuniary versus non-pecuniary losses.”® In practice, the former
typically involves payments to replace lost earnings or 10 COVEr €xira eXpenses
associated with injuries or disabilities, whereas the latter typically involves
payments compensating for ‘pain and suffering’ or the ‘loss of faculues or
amenities’.?’

Perhaps the most comprehensive survey of compensation policies is the one
carried out by the Oxford Socio-Legal Studies Centre in the late 1970s. Eighteen
categories of financial support available to UK victims of illness or injury are

2 Prosser and Wade, above n 1, secs 905 and 906.

5 This is not a necessary truth. A large cash payment may be seen as a mark of social esteem, thus overcoming one’s
sense of humiliation; a large bankroll may directly contribute to making one less anxious and fearful; etc. But it is
presumably only rarely that a pecuniary compensation will be expected to work in some such way to restore the
identical non-pecuniary good that was lost.

2 Another indicator is the way in which courts order ‘specific performance’ of contractual duties where ‘the remedy
i [monetary] damages would not be adequate’ because, inter alia, of ‘the existence of sentimental associations and
exthetic interests. not measurable in money, that would be affected by breach’ or ‘the difficulty, inconvenience, or
impossibility of obtaining a duplicate or substantial equivalent of the promused performance by means of money
awarded as damages’; Williston, above n 15, secs 358(1) and 361(b—<).

27 Aviyah’s distinction between ‘equivalence compensation” and ‘substitute (or solace) compensation’ (Cane, above n
18, 473-6) is best understood in these terms: the former is a matter of giving pecuniary compensation for pecuniary
losses, the latter of giving pecuniary compensation for non-pecuniary losses. D. R. Harris, in Lees and Shaw, above n
21, 30, 48, similarly observes that, ‘since it is impossible to quantify in money terms the value of a lost limb, or the
“loss™ involved in pain and suffering, the question should be asked why the attempt need be made’. The reply Harris
offers makes it clear that compensation; is what he has in mind. Prosser and Wade (above n 1, sec 903, comment a)
similarly remark that ‘when . . . the tort causes bodily harm or emotional distress, the law cannot restore the injured
person to his previous position. . . . Nevertheless, damages given for pain and humiliation are called compensatory”,
presumably in the second of my senses.

i
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studied.?® Of these, only four (or perhaps five) offer any provision at all for pain-
and-suffering or loss-of-faculties payments.?® Summarizing these findings, the
Oxford team writes,

Most benefits . . . give priority to meeting either the loss of income or the reimbursement
of the extra expenses incurred by disabled people. A few—damages, criminal injuries
compensation, the disablement benefit for industrial injuries, and war pensions—do
provide some money to assuage suffering or to give an alternative pleasure where the . . .
victim can no longer enjoy a particular activity. But this type of loss is covered by social
security only in exceptional cases, and few people take advantage of the opportunities to
buy private insurance to cover against it.*?

Furthermore, among those programmes offering pecuniary compensation for
non-pecuniary losses, only one (tort law) provides substantial sums to large
numbers of people in many jurisdictions. ‘Personal accident insurance policies
(rare enough in themselves) are usually limited to medical expenses or income
losses; and though small disability pensions are often made under comprehensive
road traffic insurance policies, they rarely exceed £500 for severe disablement, with
lesser sums for other cases.’3! Compensation for pain-and-suffering or loss-of-
faculties associated with war injuries, industrial injuries or criminal injuries are
obviously available to only very limited numbers of people injured in very
particular circumstances; and even then, the pain-and-suffering or loss-of-faculues
component in the award (as compared with the loss-of-earnings component) is
typically quite small.32 Tort law, although notionally generous, in practice often
offers little more: in one study of out-of-court settlements, ‘the mean sum for
non-pecuniary losses such as pain and suffering, was £973, which . . . is a relatively
low sum, especially since in just under 40 per cent of the cases the . . . amount
agreed for damages took account of some permanent disability.”?

Sums like these can hardly pretend to ‘make up’ for serious bodily harm. They
are instead token payments. As with ‘nominal damages’ in tort law, the sums
involved are not ‘utterly derisory’; but pretty clearly, the principal value of the

28 These include two types of damages (damages at common law, as modified by statute; criminal injurics
compensation), ten types of social security income support (industrial injury benefit; disablement benefit, and special
hardship allowances and unemployability supplements thereto; war pensions and associated special allowances;
sickness benefit; invalidity benefit; non-contributory invalidity pension; invalid care allowance; supplementary
benefit); four types of social security expense payment (attendance allowance; constant attendance allowance; mobility
allowance; the family fund), and two types of private provision (sick pay from employers; private insurance). See
D. R. Harris et al, Compensation and Support for [liness and Injury (Clarendon Press 1984) 4-12.

2 These are: criminal injuries compensation; disablement benefit; war pensions; and (often) private personal
accident insurance. Ibid.

¥ Ibid, 15.

3 Cane, above n 18, 475.

32 Note, for example, the experience under New Zealand's Accident Compensation Act 1972, which merged all
major public programmes for compensating people for accidental injury (including workmen's compensation, cruminal
injurics compensation, and compensation for road accidents): ‘80 per cent of awards under section 120 [which covers
*loss of amenity’ and ‘pain and suffering’] are for less than $1000'; sce T. G. Ison, Accident Compensanon (Croom Helm
1980) 65. Notice, furthermore, that many of these compensation schemes did not originally (and in many places, still
do not) make provision for pain-and-suffering or loss-of-amenity payments at all. See, on the early California
experience with workmen's compensation, P. Nonet, Administrative Justice (Russell Sage 1969) 20-5. Indeed, circa
1971, criminal injury compensation schemes covered pain-and-suffering only in England, Hawaii and New Zealand, in
the latter case being limited to $500; A. N. Enker, in I. Drapkin and E. Viano, (eds), Vicmology (Lexington Books
1974) vol 2, 121, 131 and R. Elias, Victims of the System (Transaction 1983) 33, 151-7.

33 Harris et al, above n 28, 90. )
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awards is meant to be symbolic.3* The aim, in Atiyah’s terms, is surely to provide
‘solace’ rather than ‘substitutes’.?®

Thus it would seem that monetary payments principally serve to replace
monetary losses. The vast majority of compensation programmes doling out
pecuniary awards do not even try to compensate for non-pecuniary losses at all. 3¢
Those few that do tend, in practice, to make only token gestures along such lines.
That strong preference for replacing like with like, money with money, would
seem to betray a preference for compensation; over compensationz.

The same pattern reappears when we look more deeply at the way in which
compensation schemes characteristically function. We provide the blind with
talking books, readers and audible street-crossing signals. We provide the
wheelchair-bound with access ramps to public buildings. We provide invalids with
home help (or an Invalid Care Allowance, to allow them to hire it), and the lame
with transport (or a Mobility Allowance, to allow them to acquire it), and the
disabled with rehabilitation and retraining.?’

All those things are by way of compensationj—improving people’s lives in
broadly the same respects as some accident, injury or disability has worsened them.
What we typically do not do is offer compensation,, compensating people in one
realm for losses suffered in some other realm entirely. Monogamous societies do
not, typically, make an exception to allow a blind man to take two wives. That
might make him better off in some global sense. But it would be deemed

inappropriate, having nothing to do with his blindness.

III. The Structure of Preferences and the Possibility of
Compensation

Modern welfare economists no doubt would, on the face of things, find this
preoccupation with compensation; baffling.3® From their perspective, the point of
compensation is merely to leave people as well off as we found them. If indifference
curves are conceptualized as connecting points representing different bundles of

3 G. Williams and B. A. Hepple, Foundations of the Law of Torts 2nd edn (Butterworth 1984), 57-8. The same is
true of the $20,000 compensation being paid almost half a century later to Japanese Americans unjustifiably interned
during World War II. As one advocate of their cause put it in Congressional testimony: ‘Nothing can ever adequately
compensate the Japanese Americans for the wrongs done them. . .. But what this bill can do is make it possible for this
nation once again to hold its head high in remorse and thus in decency . . . and thus give new vitality to its commitment
to civil freedom’; J. L. Rauh Jr, Washington Post (National Weekly Edition), 12 May 1986, 28.

3% Atiyah, in Cane, above n 18, 474. Enker, above n 32, 131 remarks similarly that the $500 limit formerly imposed
by the New Zealand criminal injuries compensation scheme on pain-and-suffering awards suggested that the real
function of such awards was merely as a ‘concrete expression of public sympathy for those victims'.

3 n some (but surely not all) of the social security programmes, the explanation might be that they do not aim at
compensation at all but are intended instead to serve other social functions. Nonet, above n 32, 20, quotes one carly
administrator of the California workmen's compensation scheme as saying the aim of his programme ‘is not
compensation. . . . What it is, is insurance . . . necessary to tide the injured person and those dependent upon him over
their periods of adversity until they can again become self-sustaining. That is all that it is. We have got the right thing
but we have got the wrong name for it’.

3 Haveman, Halberstadt and Burkhauser, above n 9, 45-6; both what they term ‘ameliorative responses’ and what
they term ‘corrective responses’ would fall within my larger category of compensation;. See more generally dezails of
programmes in Harris et al, above n 28, chap 1 and Cane, above n 18, chap 16.

38 +Op the face of things’, in deference to the possibility discussed in note 68 below.

=3
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goods that a person regards as as good as each other, then being compensated must
surely be a matter of ending up on the same indifference curve afterwards as before.
There is no need to restore someone to the same point on that indifference curve (ie,
to restore exactly the same bundle of goods to them) since, ex hypothesi, he is
indifferent between all alternative points on the same curve.?® For the welfare
economist, the choice between compensation; and compensation; all comes down
to cost; and if in practice it proves cheaper to make losses up to people in some way
other than restoring things like those they have lost (as typically it will*®) then
compensation; is from the welfare economist’s perspective decisively to be
preferred.

What underlies welfare economists’ insensitivity to the distinction between
compensatuon; and compensation; is their studied indifference to the deeper
structure of people’s preferences.*! With conventional consumer theory, every-
thing is presumed to substitute for everything else at the margin.*?

Now, even within economics there is a growing band challenging this presump-
tion. Georgescu-Roegen wryly observes that ‘bread cannot save someone from
dying of thirst, . . . living in a luxurious palace does not constitute a substitute for
food, etc.”*? Or as Lancaster says, there must be something about margarine that
makes it a good substitute for butter but a bad substitute for a Chevrolet. Building
on such observations, Lancaster goes on to offer his New Consumer Theory,

breaking away from the traditional approach that goods are the direct objects of utility,
and instead supposing that it is the [objective] properties or characteristics of the goods
from which utility is derived. . . . Utility or preference orderings . . . rank collections of
characteristics and only rank collections of goods indirectly through the characteristics
that they possess.*

In Sen’s terms, ‘commodities’ are valued not only in their own right but rather by
virtue of the ‘capabilities’ that they bestow.*® In short, goods have certain
objectively-defined capacites 1o serve our subjectively-defined ends.

# In introducing his Compensation Principle, for example, Kaldor (above n 3, 551 n 1) acknowledged that
‘individuals might, as a result of a certain political action, sustain losses of a non-pecuniary kind'. But all he infers from
thar fact is that somcd]ing more than their previous level of money income will be necessary to secure their previous
level of enjoyment’. Apparently he proposes to make up this shortfall merciy by providing people with a Ixrger money
income. Culyer (above n 21, 22) has recently reaffirmed the economist’s faith that ‘non-pecuniary costs are in no way
conceptually distinct from any other costs’.

“ Gerting him back to the same indifference curve (compensation;) can never cost more than getting him back to
some particular point on that indifference curve (compensation, ), obviously. Often, it will cost less.

41 In his influential essay, ‘Rational Fools', A. Sen, 6 Philosophy and Public Affairs 317, 335 (1977) rails similarly
against traditional utility theory for having ‘too little structure’. A similarly complicated structure among a person's
moral values is also suggested by Nozick's (above n 14, 33 ff) discussion of the various different ways in which values
might ‘override’, ‘outweigh’, ‘neutralize’, ‘weaken’, ‘dissolve’, ‘destroy’, ‘invalidate’, ‘preclude’ or ‘nullify’ one
another,

4 Earlier political economists, though firm in this conclusion, tended to offer rather more subtle arguments for it
than their modern successors. See V. Pareto, Manual of Political Economy, trans A. §. Schwier (Kelley 1971) 182-6
and P. H. Wicksteed, The Common Sense of Polinical E conomy (Routledge 1933) 152-3, 360-1.

43 N. Georgescu-Roegen, 68 Quarterly ¥ of Economics 503, 516 (1954).

“ K. ]. Lancaster, 74 J of Political Economy 132, 133 (1966). See further K. J. Lancaster, Consumer Demand
(Columbia Univ Press 1971).

4 A. Sen, C dinies and Capabulities (North Holland 1985).
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The particular importance of this model for the present argument lies in its
analysis of the way in which goods can substitute for one another. One thing is a
good substitute for another if, however different it might otherwise be, it has the
same objective capacity to promote exactly the same end as does the other. In
Lancaster’s terms, two goods are ‘perfect substitutes’ if they present exactly the
same ‘characteristics’ in exactly the same proportions; they constitute ‘close
substitutes’ if the associated characteristics-bundles are substantially similar.* In
Sen’s terms, they are good substitutes in so far as they promote the same
capacities.*” Thus, objects that are otherwise very different—as are trains and cars
(ask any engineer) or butter and margarine (ask any chemist)}—might nonetheless
constitute close substitutes for one another, in so far as they present the same
deeper Lancastrian ‘characteristic’ or promote the same ‘capabilities’ or, in
layman’s terms that connote almost the same thing, serve the same ends.

For many things, there are close substitutes. Production-line manufacture being
what it is, one Ford Fiesta is to all intents and purposes just like another. So, unless
you happen to form sentimental attachments to your automobiles, you can be fully
compensated in the first sense as well as the second for the loss of one Ford Fiesta
by being given another. One five pound note is much like another. So, unless you
attach particular importance to how you came by it (eg, it was the first you ever
earned, or it was given to you by your grandmother before she died), you can be
fully compensated in the first sense as well as the second for the loss of one five
pound note by being given another. And so on.

There are many things, however, for which there are no close substitutes. One
rich source of examples concerns personal integrity: both bodily integrity and
moral integrity are the sorts of things that, once lost, are largely irreplaceable.
Other examples concerns goods which are valued on account of their histories.
Works of art, keepsakes, historical landmarks and natural wonders are all
irreplaceable in so far as what we value about them is intrinsically bound up with
the history of their creation. That is what makes facsimiles, which are otherwise
identical to their originals, mere ‘fakes’.*"

There being no close substitutes for objects that are irreplaceable, it is
impossible to compensate people in the first sense should those things be lost. All
we can do is to compensate them in the second sense, offering them goods with
different characteristics, speaking to altogether different desires, and yielding
altogether different satisfactions.

The welfare economist’s case for ignoring any distinction between the two kinds
of compensation, sketched in the opening paragraph of this section, was that
“indifference is indifference; it does not matter where compensation puts you on an
indifference curve, just so long as you are restored to the same curve’. Recasting the

4 Lancaster, 74 J of Polinical Economy 132, 144 (1966).

47 Sen, above n 45.

48 For a fuller account of ‘irreplaceable assets’, see R. E. Goodin, 21 Internanonal J of Envu tal Studies 55
(1983); R. E. Goodin, J of Public Policy 53 (1982); and R. E. Goodin, Polinical Theory and Public Policy (Univ of
Chicago Press 1982) 120-1, 157-8, 181-3. On ‘fakes’, sce M. Sagoff, 75 F of Philosophy 453 (1978) and R. Elliot, 25
Inguiry 81 (1982).
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argument of this section into those terms, we have seen that indifference is not all
of a cloth. There are, in fact, two kinds of indifference, corresponding to the two
kinds of compensation.

In the form of indifference that parallels compensation;, we might be in-
different; between two options because they are equivalent ways of achieving the
same goal. We might be indifferent; between the high road and the low road
because they both get us to the same destination in the same time and with the
same effort. In the form that parallels compensation,;, we might be indifferent,
between options because they are ways of achieving equivalenty-good goals. We
might, for example, be indifferent, between the Glasgow road and the Edinburgh
road because both cities offer amusements which, however different, are equally
amusing. Economists, in their continuing quest to ‘extract the minimum of results
from the minimum of assumptions’,* use the same curve to represent both
fundamentally different phenomena.

IV. The Superiority of Compensation;

With this apparatus in hand, we can now return to address the question of how it
can be wrong for the state to do certain things to people, even if it compensates
them for their losses. The short answer, foreshadowed in the introducton, is that
the compensation in view is inadequate to legitimize the policy because it is of the
wrong kind. The cases where compensation is adequate to legiumize policies, I
subrmit, are cases where there is something irreplaceable at stake. Since there are no
close substitutes for the things people would lose, the state could compensate them
only in the weaker, second sense; and that is just not good enough.®?

Why is that not good enough? After all, something might be irreplaceable
without being of infinite value. Each oil painting is, in some sense or another, an
utterly irreplaceable ‘one of a kind’. That, however, does not stop artists (even rich
ones, who are not in any sense acting under duress) from selling their works. The
same seems to be true for a wide variety of other things that we would regard as
irreplaceable. There is usually some price such that people would be induced to part
with them.

But it is one thing for someone, in exchange for something else altogether,
voluntarily to part with some thing that is irreplaceable.! It is quite another for the
state compulsorily to force that trade.

49 Lancaster, 74 ¥ of Political Economy 132 (1966).

* ‘Not good enough’, because it does not do what compensation is partcularly supposed to do, viz, restore the
status quo ante. That compensation; makes people better off in other ways, and might leave them better off in terms of
overall utility, is therefore irrelevant. The point of compensation is not just to make people better off, but to bring
them back to where they were. Of course, perfect compensation; is often impossible; and when it is, it is an open
question whether imperfect compensation, is or is not better than whatever form of compensation; is on offer. This
follows from ‘the general theory of second best’, R. G. Lipsey and K. ]. Lancaster, 24 R of Economu Studies 11 (1956).

51 This slides over the question of what constitutes a ‘coercive offer’. Certainly it is true that if people have no choice
but to accept the putative offer (eg, otherwise they would die) the exchange can be said to have been coercive, whatever
its outward form. The same may perhaps be said of cases where the price is extraordinanly high, compared to the sort
of capital that a person could otherwise expect 1o accumulate. If for example some perfectly well-paid clerk were

offered £10 million for his left thumb, that might be thought to constitute a ‘coercive offer’, even though the clerk's
option of continuing life as before is a perfectly viable one.
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The way compensation works to legitimize public policies is by removing any
distributional objections to the consequences of those policies. That is clearly the
role economists see it playing. If gainers actually compensate losers and still have
some gains left over, then the policy constitutes a paretian improvement: someone
wins, no one loses. If gainers hypothetically could compensate losers and still have
some gains left over, then at least that shows we could still have neutralized the
distributional effects of the policy and still shown a profit; that we refuse to do so is
itself a distributional decision.52

There is nothing peculiarly economistic in viewing compensation in this way.
Lawyers and courts of law have long taken a similar view of it.5? What is peculiarly
economistic is the way of putting the point. In explaining how compensation
removes distributional objections, the economist would typically say something
along these lines: ‘If everyone is as well off as he was before the policy was
instituted, then no one has any grounds for complaint’.

That way of putting the point, however, focuses on interpersonal redistributions
while ignoring intrapersonal ones. As shown in Section III above, people’s
preferences and goals are not one undifferentiated mass. Rather, they fall into
several distinct, subjectively-defined categories. To guarantee the distributive-
neutrality of our policies under those circumstances, it is not enough that people be
left globally as well off as we found them. We must furthermore make sure they are
left exactly as we found them. The former consideration speaks to interpersonal
distributions, the latter to intrapersonal ones. It would be wrong, to the same
extent and for the same reasons, for the state peremptorily to redistribute priorities
between goals and projects that constitute one person’s own life as it would be to
redistribute resources between the goals and projects that constitute different
people’s lives.*

Compensation;, where it is possible, successfully avoids both sorts of distri-
butional objection. Where they are given close substitutes (as defined above) for
what they have lost, people are not only as well off as before but also in exactly the
same position with respect to exactly the same goals as before. All that has changed
is the means by which those goals are to be pursued.>® Where no close substitutes
are available for what has been lost—where compensation; alone is possible—some
amount of intrapersonal redistribution is inevitable. People might be as well off as
before, but they will be differently off. They will have been forced to shift their

%2 This is its role both in the theoretical welfare economics (Kaldor, above n 3; Hicks, above n 3) and in applied
¢conomics. On the latter, see: J. L. Cordes, 55 Land Economics 486 (1979); J. L. Cordes and R. S. Goldfarb, 41 Public
Choice 351 ( 1983); H. M. Hochman, in H. M. Hochman and G. E. Peterson, (eds), Redisiribution Through Public
Choice (Columbia Univ Press 1974) 320; G. Tullock, 2 Regularion 50 (Nov/Dec 1978).

%3 Michelman, above n 2, 1168; sce similarly Ackerman, above n 2, and Tribe, above n 6, chap 9.

* At this point economists protest that the two are not analogous: in the interpersonal case, the distributional
objection is that someone has been harmed; but in the intrapersonal case, no one has been harmed. But that latter
Proposition is true only if *having been harmed’ is completely analysable in terms of *having been shifted to a lower
indifference curve’ (which of course they have not); and it is precisely that proposition that is here in dispute.
Economists making this reply are thus merely asserting what they are being asked to prove.

% Perhaps people have chosen their means, just as surely as they have chosen their ends. But presumably people’s
‘moral personalities’ are more heavily invested in the latter sorts of choices than the former.
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goals, and not just their means of achieving their goals. Thus, compensation,
erases all distributional objections to policies, whereas compensation; erases only
half of them. Therein lies the superiority of the first sort of compensation over the
second. That explains why compensation; is just not good enough to legitimize
certain sorts of policies. :

(Again, I should emphasize that distributive neutrality is neither a necessary nor
a sufficient criterion of a legitimate policy, from a broader perspective. As I said at
the outset, all kinds of state action are perfectly permissible without any
compensation whatsoever. My point here is a much narrower one: the only way
compensation can do anything at all to render legitimate otherwise illegitimate
policies is by removing distributional objections to them; and compensation;, by
itself, can do only half that job.)

There are two independent ways of explaining what, exactly, is wrong with
imposing on people such intrapersonal redistributions, forcibly shifting them from
one set of plans and projects to another. The first has to do with the value of
‘coherence and unity’ in a person’s life.>® Critics of classical utilitarianism have
made much of the objection that it requires us to lead an incoherent life: fifteen
minutes collecting for Oxfam, three hours as a nurse, twenty minutes as an
investment banker, two hours shearing sheep, etc. Such a life, maximize social
utility though it may, in some deeper sense adds up to nothing in the end.?? One
way of capturing this thought is to say that you can be either a saint or a sinner, but
that there is no point in being a saint and sinner on alternate days.

As it stands, this is a perfectionist objection to forced intrapersonal redistri-
butions between a person’s plans and projects. That is to say, a life characterized
by more coherence at any moment in time and by more stability across time is a
‘better’ life, by some external criterion.>® Of course, it is also a more satisfying life
by the internal criteria that most people use in deciding what makes their own lives
satisfying. But some people might happen to prefer a less coherent life to a more
coherent one—regarding ‘coherence’ as a straitjacket constraining creativity, or
whatever. Given this potenual divergence, perfectionist arguments based on the
objective goodness of a more coherent and unified life are potentially open to
powerful anti-paternalist rejoinders.

Remember, though, that the objection here in view is to forced shifts between a
person’s plans and projects. If someone freely chooses to adopt and abandon
projects willy-nilly, that would be one thing. Even if we suppose that would be a
less good life, by some external standard, we might nonetheless suppose that he

* Indeed, one of the more important arguments for compensation itself has long pointed to its role in providing
stability, and hence coherence, in people’s lives—removing ‘insecurities’, shoring up ‘legitimate expectations’ and
easing ‘psychological raumas’ of those who fear (perhaps groundlessly) that they will be harmed (Sidgwick, above n 8,
179-80; Tullock, above n 52, 54). As one modern writer puts it, *Individuals have as a matter of principle a right 10
reasonable security in their persons and possessions, and accordingly a right to be compensated when that reasonable
security is infringed’; N. MacCormick, Legal Right and Social Democracy (Clarendon Press 1982), 214.

7 B. Williams, in J. J. C. Smart and B. Williams, Utilitarianism, For and Against (Cambridge Univ Press 1973) 75,
108-18 and Williams, above n 12, especially chap 1.

¢ R. Nozick, Philosophical Explanations (Harvard Univ Press 1981) 403-51; R. Wollheim, The Thread of Life
(Cambndge Unuv Press 1984).
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should be allowed to lead his own life as he pleases. But for someone to be forced,
by some external agency, to drop one project and take up another (even one that he
would himself regard as an equally good project) is something else altogether. Far
from endorsing that policy, the anti-paternalist argument firmly condemns it.
Second is the logically quite separate argument, from ‘autonomy’, against forced
intrapersonal redistributions between a person’s plans and projects. It is, after all, a
central tenet of the liberal ethos that ‘respecting’ people means taking them as we
find them.* It is important, in those terms, that people should be free to choose
their own life plans for themselves; and it is equally important, in those terms, that
once those choices have been made other people should respect them. %0
Modern welfare economics grasps this point, albeit imperfectly. There, ‘the

criterion used for [specifying] an increase in an individual’s welfare . . . [1s] that he
is in a chosen position’.6! But surely taking people as we found them means
respecting people’s actual choices—ones that they really made, rather than ones
they might have made in some counterfactual world that never has (and perhaps
never will have) existed.®? What we are supposed to be respecting is people’s
choices, not their disembodied preference orderings.6? It would be flatly contrary

to the fundamental ethos of liberal welfare economics to force people to

consummate pareto-optimal deals, or to make such trades on their behalf without

their permission.®* Suppose someone has contrived to sell my house out from

under me, without my consent. Surely it would not suffice for him to reply to my

protests that he got an exceptionally good price for it and that, despite the fact it
was not for sale, I certainly would have agreed to sell it for that price if only he had

been able to contact me. Whether or not I would have agreed, the point remains

that I did not. By virtue of that fact alone, my autonomy has been violated.®’

0. O'Neill, 14 Philosophy and Public Affairs 252 (1985).

* We are obliged to respect those choices, not necessarily for their own sake, but rather for the sake of the digruty of
those making them; Goodin, Polincal Theory and Public Policy (above n 48) chap 5. By that standard, too,
compensation; would constitute an inadequate substitute for compensation;, and for much the same reason. Mucking
about with a person’s life plans, forcibly shifting him from one goal set to another (even if it is, from his own point of
view, an equally good set of goals) is hardly the way to preserve the person’s self-image or sense of dignity.

' L. M. D. Little, A Cririgue of Welfare Economics (Clarendon Press 1957) 37. Sometimes welfare economists phrase
this test in terms of preferences or well-being, of course. But, operationally, they find themselves incapable of
analysing these in any way except in terms of people’s choices.

8 R. M. Dworkin, Taking Rights Seriously (Duckworth 1977) chap 6; R. M. Dworkin, in M. Kuperberg and C.
Beitz, (eds), Law, Economics and FPhilosophy (Rowman and Allanheld 1983) 123, 124-9. ¥

3 Nor is it their reasons for choosing that we are supposed to be respecting. It is true that there were various arbitrary
forces shaping choices (prices, market conditions, opportunity sets and budget constraints), of course. But that does
not make the choices, once made, any less their choices: A. Lerner, 62 American Economic Review (Papers and
Proceedings) 258 (1972).

“ B. Barry, in ]. Elster and A. Hylland, (eds), The Foundations of Social Choice Theory (Cambridge Univ Press
1986) 11, 41. The same point is made in Sen's (above n 41, 93) parable of ‘two boys who find two apples, one large, one
small. Boy A tells boy B, “You choose”. B immediately picks the larger apple. A is upset and permits himself the
remark that this was grossly unfair. “Why?” asks B. “Which one would you have chosen, if you were to choose rather
than me?" “The smaller one, of course,” A replies. B is now triumphant: “Then what are you complaining abour?
That’s the one you've got.”*

% For the liberal, ‘the conclusion that A should come about rather than B cannot shake itself clear from the
requirement about the manner of its coming about, namely that [the person involved] should have chosen it’; J.
Broomc,}ﬂo.xford Economic Papers 313, 316 (1978). Sec similarly ]. Kleinig, 8 Canadi J of Philosophy (Suppl. )
91,98 (1982), and Calabresi and Melamed (above n 11, 1126).
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Means-replacing compensation; respects both of these values, whereas ends-
displacing compensation; respects neither. Providing people with alternative
means to the same ends (compensation;) allows them to pursue the same, self-
selected goals as before. That they are the ‘same’ ensures unity and coherence; that
they are ‘self-selected’ ensures autonomy.%® Compensation,, in contrast, might
leave people ‘as well off as before’, in some sense or another, but it forces them to
pursue different goals than before. That they are different compromises unity and
coherence; that they are forced compromises autonomy.

Compensation;, in effect, forcibly pushes people along their indifference curves.
The fact that a person remains on the same indifference curve means that, ab initio,
he would have been equally prepared to accept either option, either his previous
bundle of goods or his new bundle.¢” He would have been: but as a matter of
personal history, he did not (his life has gone down a different track, now); and as a
matter of public morality, no one ever asked (he did not consent to the change).
Morally, both those facts are vital.’8 For those reasons, when a new bundle of
goods is simply foisted upon people in compensation;, whether or not it is an
equally good bundle is simply irrelevant.

V. Policy Implications

In so far as we are counting on compensation to right what would otherwise
constitute wrongful inflicting of harms upon people, we must respect the following
precepts that follow from the arguments developed above.

(1) Prevention is better than compensation, where it 1s an irreplaceable object
that would be lost.

The logic of this proposition is simple. If something irreplaceable is lost, only the
weaker form of compensation; would be possible. People would be as well off but
differently off than before. If the loss is prevented, however, that would leave them

# Respecting autonomy obviously means giving the person what he has selected, instead of giving him yet another
choice between multiple ways of getting something else—in part because maximizing autonomy is not a matter of
maximizing options, and in part because we reasonably doubt whether any of his subsequent selections will be
honoured, either. A programme of strong, means-replacing compensation; may, in all sorts of ways, involve more
interference with or intervention in a person’s life than would a programme of weak compensation;. (Rehabilitation is
more intrusive than cash compensation, for example.) But, again, autonomy is not a simple matter of non-intru-
siveness, either.

87 Thomson, above n 10, chap 10, puts it in terms of your being willing, ex ante of your rights being violated, to sell
their violator the right in exchange for that price being now paid as compensation.

& If people themselves happen to value ‘unity and coherence’ or ‘autonomy” in their lives, then a more sophisticated
welfare economist can easily accommodate these points by saying that to be *as good® the new bundle of goods foisted
upon people must compensate for those losses as well. A corollary to that proposition, though, would be that we are
free to neglect these considerations altogether if the person himself is not concerned by them—with the paradoxical
consequences for liberalism noted in J. S. Mill's discussion, in On Liberty (Parker 1859) chap $, of allowing people to
sell themselves into slavery.
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in exactly the same position as before, still in possession of the irreplaceable object
itself.%°

This explains the differenual, noted by several economists, between how much
people are prepared to spend to protect certain things and how much they are

repared to insure them for. Zeckhauser offers the compelling example of a woman

p ; & compe P
facing the risk of breast cancer. Imagine she is willing to spend £5,000 for medical
treatment to reduce the risk of cancer from 10% to 5%. That implies that the value
of a healthy breast to her is £100,000. Suppose now she is offered insurance at the
rate of £20 of coverage per pound’s premium. Does it necessarily follow that she
will pay £5,000 more to cover the full £100,000 that the breast is worth to her?
Zeckhauser concludes that it does not: since the insurance money would not
restore the breast, ‘it would be quite rational for her to insure no more than the
medical expenses’ of the mastectomy. Similarly, when a Constable painting valued
at £100,000 wurned out, after having been stolen, to have been insured for only
£2,000, the vicar explained: ‘We never had any intention of selling it and we could
never replace it so there wasn’t any point in insuring it for its full value’.7®

This principle is also reflected in certain practices of the courts. Ordinarily, the
courts let people do as they will; and they order tort damages after the fact if people
have, in the end, caused others some harm. Sometimes, however, the ‘nature of the
interests’ that stand to be harmed is such that damages would be a ‘relatively
inadequate remedy’. Where the interests that would be ‘harmed by tortious
conduct are so remote from the marketplace that . . . it is idle to speak of their
compensation in terms of money’, courts will not wait until after a tort has been
committed. Instead, they will issue an injunction designed to prevent the tort from
ever occurring.”!

Finally, notice that much that presents itself as compensation policy might just
be an oblique form of prevention policy. This is so because, in many realms of
compensation policy, the compensation would have to be paid (in whole or in part,
fhrecdy or indirectly) by the persons responsible for causing the damage. Tort law
1s the clearest example of this; a weaker one might be workmen’s compensation,
“ [ntmd_ucing his discussion of public policy with respect 1o accidental injuries, Atiyah comments that
mj?ensauon is nearly always second best; prevention is usually the first aim’ (Cane, above n 18, 7). But he never
€xplains why. The primacy of prevention might be overdetermined. Irreplaceability apart, psychometric evidence
b that people artach much more value to avoiding the loss of what they already have than to securing what would
' - Bppear to be symmetrically large gains. See D, Kahneman and A. Tversky, 47 Econometrica 263 (1979); J. L. Knetsch
'f" J. A. Sinden, 99 Quarterly 7 of Economics 507 (1984); and R. Gregory and T. McDanicls, 20 Policy Sciences 11
(l?’:?); on the implications for the welfare economic analysis of law, see E. J. Mishan, 19 Oxford E conomic Papers 255
(%7) a0d 9 7 of Economic Literarure 1 at 19 ff (1971).

R. Zeckhauser, 23 Public Policy 419, 454 (1975); S. Reeve, Colchester Evening Gazerte, 23 Oct 1985, 3; see more
':““‘"‘f P. J. Cook and D. A. Graham, 91 Quurterly J of Economics 143 (1977). Another example of much the same
HT"'GH‘“"{ by Culyer, above n 21, 23 and reproduced almost verbatim but without attribution by Haveman,
'h;:midl and Burkhauser, above n 9, 30—leads Culyer (above n 21, 25) to conclude that ‘in the preventive area,

We are considering measures 10 reduce the number of disabling events’, the smaller ex post sum would be the
M"'“"" measure of the cost of the loss. Surely the only reason the sum is smaller, however, is that the compensation is
UAte 10 cover the full loss, which is properly represented by the other, larger sum; it is that larger sum that thus

1 the true social worth of a successful policy of prevention.
. 63-73. A T and Wade, above n 1, secs 936, 944, 944 comment b. See similarly Williams and Hepple, above n 34,
® 8 the examples Prosser and Wade (above n 1, sec 944 comment b) give of such interests that qualify for

i Injunction are ‘interests in privacy, personal reputation, domestic relations, and personal property that is
uable 1o the owner because of the sentiment he attaches to it’.
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where the employer’s contributions are uninsurable or where the premium paid for
such insurance varies according to the number of claims the insured has lodged.
Since the risk of incurring such expenses would presumably serve to deter people
from actions likely to harm others, compensation policies in this way might double
as prevention policies. It is hard to discern what the balance might be as between
these two very different aims in present compensation schemes. But the prevention
rationale clearly does explain what otherwise appear as anomalies in present
policies, such as the awarding of compensation for ‘loss of amenities’ to a person
who, through severe brain damage, has been rendered ‘totally insensitive to his
loss’. Here the deterrent/prevention rationale is clearly controlling. The principle
at work is simply that ‘it should not be cheaper to kill than to maim, and, further, it
should not be cheaper to injure a person so severely that he is incapable of
obtaining any enjoyment from a sum awarded to him as compensation than to
injure him less severely’.”? That argument has nothing to do with the adequacy of
compensation for the victim, and everything to do with the adequacy of the
deterrent for the tortfeasor.

(2) Where a lost object is replaceable, the compensation offered should include
the closest possible substitute for that which has been lost.

The aim of that form of compensation which can legitimize otherwise illegitimate
state action—compensation;—is to allow people to remain in exactly the same
position with respect to exactly the same ends as before the damage occurred. The
goal is to make sure that means can be replaced without ends being displaced. The
more nearly perfect the replacement (the better the substitute) that is being
offered, the more nearly this goal of compensation; has been accomplished.”?

This principle goes some way toward explaining why we are relatively com-
fortable in compensating people for losses that can be truly said to have some ‘fair
market value’. The advantage usually claimed for this class of cases is that here we
can unambiguously fix a fair (ie, market) price on the losses.” But that, I think, is
the smaller part of the story. The real advantage in such cases lies, I think, not in
the fact that there is a market price for those things which are marketed. It lies
instead in the fact that there is a market in those things which are marketed. That is
to say, people can take the money they receive in compensation, go out into the
marketplace, and buy another object just like the one they have lost.

72 Williams and Hepple, above n 34, 83; see also Cane, above n 18, 187-8. On deterrence and accident prevention
more generally, see Cane, above n 18, chap 24 and G. Calabresi, The Costs of Accidents (Yale Univ Press 1970).

73 In so far as ‘autonomy’ is the value underlying our preference for compensation;, we should wherever feasible
give people a choice between the most perfect substitute or something else, if they preferred. (The argument in Section
IV above is for the most perfect possible substitute to be among those compensations offered, merely.) That might
argue for cash rather than in-kind compensation, at least in so far as ‘the most perfect substitute’ could itself be
obtained in the market for cash. Often, of course, it could not.

7 Corwin (above n 6, 402) and Calabresi and Melamed (above n 11 , 1108) discuss this in connection with exercise of
powers of eminent domain, Prosser and Wade (above n 1, sec 903 comment a) in connection with tort damages. Some
g0 so far as to argue that the only reason we prohibit certain acts under the criminal law, rather than letting criminals
‘buy out’ their victims with compensation, lies in the difficulty of pricing what has been lost in a criminal assault:
court-assessed damages ‘represent only an approximation of the value of the object to its original owner and willingness
to pay such an approximate vahie is no indication thar it is worth more to the thief than to the owner'; Calabresi and
Melamed, above n 11, (see similarly Nozick, above n 5, 64-5),
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This principle also explains the emphasis upon rehabilitation in so many of our
actual compensation policies, detailed in Section 11. Rehabilitation, understood
literally, consists in restoring lost functioning of that which has been damaged;
understood metaphorically, it consists in substituting for that which has been
damaged something that will perform much the same function. Occupational
therapy is an example of the former, prosthetic devices of the latter.”®

This emphasis upon rehabilitation also goes some way toward explaining why
public policy should so often strive to aid the injured (and disabled, in particular)
as a group rather than as individuals. As Donald Harris observes,

Handicapped people are usually dependent on governmental or community projects to
provide them with specially-adapted housing or transport, parking and recreational
facilities, access to buildings open to the public such as museums, theatres, cinemas, etc.
The common law notion of giving the individual his own sum of money to find his own
facilities on an individual basis is not realistic in the modern world. . . .76

Giving someone who has been crippled monetary damages does not help him up
the stairs to the City Council chambers, whose meetings he used regularly to
attend. Building him a wheelchair ramp does. ‘The importance of these facts is that
they suggest that public expenditure of money to overcome difficulties of this kind
may be a higher priority than more private compensation for disabilities as such.”””

(3) People should be compensated as best they can for irreplaceable objects
once lost; but that does nothing to legiimize policies deliberately inflicting those
losses.

Sometimes people suffer irreparable losses, despite our best efforts at preventing
them. Or sometimes we find ourselves inflicting irreparable losses as part and
parcel of some policy that is independently legitimized whether or not compen-
sation is paid. Once irreplaceable objects have been lost, compensation; is the only
possible remedy. It is a very inadequate remedy, to be sure: ex hypothesi, there are
no close substitutes available. Sull, inadequate though it may be, compensation; is
surely better than nothing. There can be little doubt that it should be paid.”®

We must, however, be very clear as to what its payment might accomplish.
Payment of compensation in the strong sense—compensation;—can right wrongs
fully and completely legitimize our loss-inflicting course of conduct. Payment of
compensation in the weak sense—compensation,—cannot. In so far as losses are
irreparable, compensation is necessarily inadequate. And in so far as compen-
sation; is thus inadequate, so too is the plea that ‘compensation has been (will be,
could be) provided’ inadequate to excuse a loss-inflicting course of action that
would otherwise be illegitimate.

* Haveman, Halberstadt and Burkhauser, above n 9, chap 4.
7 Harris, above n 27, 48.

7 Atiyah, in Cane, above n 18, 379 ff.

78 Calabresi and Melamed, above n 11.
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The distinction I have in mind here can best be evoked by examples from
criminal injuries compensation policies. It is one thing to pay the widow of a soldier
killed by IRA snipers £100,000 in compensation after the fact; it is quite another to
use that sum in deciding ahead of time whether or not to buy soldiers flak jackets
that would save their lives.”® Or, for another example, it is one thing to decide that
we should pay rape victims £1,000 in compensation; but it would be quite another
to decide that it would be cheaper to pay off the two victims that will predictably
get raped in some particularly dark street than to install a £3,000 lighting system.
That compensation of this sort is inadequate does not mean that it should not be
paid at all. But it does mean that it should not be counted upon to right all the
wrong. Prevention is still the best policy.

VI. Conclusion

For our conclusion, let us return to that classic cautionary tale concerning
economism and public policy, the Roskill Commission. Among the things that
needed to be calculated in reckoning the costs and benefits of a third London
airport were the losses to homeowners who would be displaced. Just reckoning the
value of a house at its market price obviously understates the true value of the
house to the householder. After all, he declines to sell his house on the free market
at the market price: what right do we then have to assume that he would be fully
compensated for its loss by the same price he has already rejected when it is
compulsorily purchased by the government?®® So the Roskill Commission set
about surveying residents, asking, ‘What price would be just high enough to
compensate you for leaving this house (flat) and moving to another area?’

The striking thing about this survey was that 8 per cent of respondents said that
they would not move at any price. Now, as Mishan says, ‘it may be that a good
interviewer would have elicited a finite sum . . .—perhaps £50,000? or £5 million?’
But, as he goes on to say, ‘it is not altogether inconceivable that for some older, or
unworldly, people all that [money] could buy for them would not suffice as
compensation for having to live elsewhere’.®!

Presumably few people would be so silly as to deny that with £5 million in
compensation they would, in some sense, be better off moving out of their £5,000
house and living elsewhere. What these respondents would surely have said is not
that they are better off, but rather that no amount of money can replace lost
friends, etc. In my terms, it is the impossibility of compensation;, not the
inadequacy of compensation;, that was at issue here.

™ $o, for example, if the flak jackets cost £100 each, they would be provided only if more than 1,000 soldiers will be
shot in ways that would prove fatal without the jackets but would not prove fatal with the jackets; cf. Tullock, above n
52, 53—4. This leaves open the question of whether it is permissible to impose or incur mere risks of such losses. For
diverse views on this, compare: Nozick (above n 5, 82 ff); Goodin, Political Theory and Public Policy (above n 48)
157-8; and Thomson, above n 10, chap 11.

% Of course, one of the reasons homeowners do not sell privately but might be fully compensated publicly is that
the public would also compensate them for the costs of moving, which private purchasers would not.

81 Mishan, above n 13, 462-3.
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This, I dare say, is a common pattern. Most policies will probably run up against
at least 8 per cent of losers who feel hard done by in some such way. That is not to
say that we should not carry forth with the policy. There are all sorts of reasons for
and against building a third London airport; the uncompensatable; loss of
displaced residents is just one among many, and on balance we may well decide
that it is best to go ahead with the policy. What we cannot say, however, is that
since losers will (or could) be compensated, they have no grounds for complaint.




. INTRODUCTION
. The principal goal of tort damages in personal injury or wrongful death
' ¢ injured party.! Ideally, the plaintiff
ion he would have occupied had the tort

; :This comment received the 1985-86 “Best Comment Award™ presented by the law firm of Snell
 Wilmer, Phoenix, Arizona,

E See, e.g., Bussy v. Donaldson, 4 U S. (4 Dall.) 206, 207 (1800);

PROSSER AND KEETON ON THE
W OF TorTs § 4, at 20 (W. Keeton 5th ed. 1984).

See, e.g.. Beauliey v. Elliott, 434 P.2d 665, 670-71 (Alaska 1967) (citing McCormick, Dam-
98 § 86, a1 304 (1935)); RESTATEMENT (SECOND) OF TORTS § 901 comment a (1977); Henderson,
Caﬂ.rfa'eran‘ou of Increased Productivity and the Discounting of Future Earnings To Present
» 20 SAN Diego L. Rev. 307, 308 (1975) (citing F. HarPER & F. JAMES, THE Law oF Torrts,
24 & 25 (1956)),

ones & Laughlin Steel Corp. v. Pfeifer, 462 US. 5

{40 IEs § 8.1 (1973)); accord. e.g., Doca v. Marina Mercante Nicaraguense, S.A., 634 F.2d 30,
(2d Cir, 1980). cers. denied, 451 U.S. 97] (1981). In Pfeifer, the Supreme Court noted that in
na‘l injury action, damages for lost carnings are awarded (o compensate the injured party for
10 2 wrongfy) death action, “a similar but not identical item of damages"” is awarded to

“{’!nsate cither the worker's survivors or his estate for the harm caused by the decedent’s lost

ting Gapacity, FPfeifer, 462 U.S. at 533 n.8. However, the problem of adjusting a lost carnings
O real wage growth, income taxes, inflation, and the earning power of money is the same for

&1 of actions. 74,
¢

23, 533 (1983) (citing D. Dosss, Law oF

ﬂ:-"I
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lump sum at the conclusion of the trial.* N
This comment examines how federal courts consider the 'mPaét ¥
flation and the earning power of money in calculating lump sum awqs
Section II discusses discounting to present value and concludes thag g
counting without considering inflation is acceptable only if prices deg)
or remain constant. Section III explains that although federal courts
ditionally ignored inflation when estimating lost future earnings, they ik
reject this approach because it unfairly penalizes the plaintiff. Alth
the United States Supreme Court agrees that inflation must be consjg
when estimating and discounting lost earnings, the Court has ref
establish an exclusive federal procedure for doing so0.® Therefore, Sectiod
IV discusses the various approaches courts currently use to account' ;
inflation and the earning power of money when calculating lost fu 5
earnings. These include the total offset approach, the market interest
approaches, and the below market interest rate approach. The policies
derlying these approaches are analyzed, and the advantages and disad
tages of each approach are compared. Section V concludes that reliah
data indicating how well the various approaches predict future carnings
currently unavailable. Therefore, a multidiscipline study group should
each approach’s accuracy, efficiency, and predictibility by applying'if
data from past cases. The Supreme Court should then adopt the
method as a rebuttable presumption, placing the burden of showing{l

another approach should be used on the party seeking to use it, *’
Ul

II. DiSCOUNTING TO PRESENT VALUE

Discounting is used to determine the present value of money to k
ceived sometime in the future.® Because the right to receive $1.00'i
future is worth less than $1.00 today, $1.00 to be received at a fu

time has a present value less than $1.00.” How much less dcpends‘p' :
f ;"'"'_.

4. Pfeifer, 462 US. at $33.

5. See infra notes 74-83 and accompanying text. g

6. “Discounting to obtain a present valuc is just the reverse of figuring the future valué
current investment that grows at some compound rate of interest.” Carlson, Economic Analy
Courtroom Controversy: The Present Value of Future Earnings, 62 A.BA. J. 628, 629 (1976),
standard compound interest formula is F=V(1+r)" where F is the future value at the en
periods, V is the present or beginning value, r is the periodic interest rate, and n is the numb
periods hence. By manipulating the compound interest formula, onc can derive the present Yi%
formula: F * [1/(1+1)") = V, where 1/(1+r)" is the discount factor used to reduce F, _‘h?. o
value desired, to V, the present value of F. For a discussion of discounting and compounding, ¥
GoETz. LAW AND ECONOMICS, ch. 3, at 158-63 (Ist. ¢d. 1984). For a general discussion of disa
ing principles, see W. PYLE & K. LARSON, FUNDAMENTAL ACCOUNTING PriNCIPLES, ch. 12,88

13 (9th ed. 1981). ) =
7. This assumes that the interest rate is positive. Hanke, How to Determine Lost Earning “orsg

P iy
o b

i
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+ For instance, the present value of $1.00 invested at 10% for 1 year js $.91; its present value s ] ;
ng l_h“ oely $.83if iy is invested at 20%. Similarly, $1.00 invested at 10% for 20 years has a present value of
g and if invested at 20%, has a present value of 4 mere $.03. /4.
1147 y
ent value obtained js extremely sensitive to the "
. i discount raqe chosen),
4510, Carlson, supra note 6, at 629,
.bcf n.,‘ - 241 US. 485 (1916). In Kelly, the plaintiff brought a federal cause of action under the Fed-
mn ‘h= 2l Employer's Liability Act (FELA), 45 USCC. §§ 51-60 (1939), in state court. The Court ruled
future Wt the “proper measure of damages is inseparably connected with the right of action” and in FELA
Oﬂjm Must be determined according 1o
e oty
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The economic rationale for discounting, as required by Kelly, wag .3
based on the economic history and theories of the latter nineteenth cen_‘;?
tury.)” During the late 1800’s, the earning power of money was increasing "
as the United States experienced a deflationary economy. For example, °
between 1867 and 1896, price levels dropped by approximately forty per. ' om
cent.’® Assuming that past trends would continue or at least that prices '
would remain constant,'® courts sought to avoid giving plaintiffs a wind- ;{4
fall.®® Because it was “self evident that a given sum of money in hand jg ol

worth more than the like sum of money payable in the future,”*! the:

award had to be reduced to present value by the interest rate the plaintiff e
could earn on “the best and safest investments.”** If prices remained con- %
stant, discounting the award by the market interest rate would provide a '* 1
sum of money whose principal and compound interest would exactly repli-- 7§ ary
cate the plaintiff’s lost earnings.*® If future prices declined, market rate '+
discounting would allow the plaintiff slightly more than his losses because |
deflation would give him greater purchasing power.* Thus, courts were © 26
s caust

not penalizing plaintiffs by discounting without considering inflation as 0fs

long as prices continued to decline or remained constant.*® (198
of 5.
e 2, at

o
the damages by speculating in the securitics market. Id. Contra Conklin, Wrongful Death Damages: ::;1;
Expansion, Inflation, Discounts and Taxes—The Numbers Game, 28 TriaL Law. GuiDE 249, 253 ' i 27
(1984) (the fiction of the half-witted plaintiff, who despite having hired skilled attorneys, will be 30, 3
helpless in the investment world, is onc of the great jokes of damage calculations); Jarrell & Pul- the ¢
sinelli, Obtaining the Ideal Discount Rate in Wrongful Death and Injury Litigation, 32 Der. L. 191, £ e
192 n.1 (the plaintiff need only be sophisticated cnough to hire an investment adviser); Comment, ' inevi
Future Inflation, Prospective Damages, and The Circuit Courts, 63 VA. L. REv. 105, 130 (1977) (a '-, Lring |
plaintiff receiving a lump sum award substantial enough to make inflation and discounting signiﬁml__‘g_u .':':25 &
factors can afford to hire an expert financial adviser). -l U HR
:7. :-‘I:nderson. supra note 2, at 309. w A For
8. - K Com
19. Id. (the best assumption that can be made about the future is that it will be like the past). E’ -

Contra Formuzis & O'Donnell, Inflation and the Valuation of Future Economic Losses, 38 MonT. L. » 7928

Rev. 297. 299 (1977). During periods of price stability, economists commonly predicted future infla- all p
tion by projecting the historical rate of inflation into the future. Id. However, this method of forecast- also
ing inflation is unacceptable because it is unreliable and speculative. Id. <A 29
20. See, e.g., Jones & Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523, 536-37 (1983); Kelly, 241 %ﬁ i-;“ 2
US. at 489; O'Shea v. Riverway Towing Co., 677 F.2d 1194, 1199 (7th Cir. 1982); Beaulieu v. 30
Elliott, 434 P.2d 665, 671 (Alaska 1967); Note, Determining the Effect of Inflation on Lost Future Cir.)
Earnings: What Price Equity?, 57 ST Joun's L. REv. 316, 322 (1983) (“The impetus for discounting 280 |
lost future earnings is to avoid giving the plaintifl a windfall . . . ."). Cir.
21. Kelly, 241 U.S. at 489. This is because the plaintiff can invest the money and earn interest: 307-
Pfeifer, 462 US. at 536-37. . coule
22. Kelly, 241 USS. at 491. & ® “ition
23. Henderson, supra note 2, at 309. ;| eam
24. See Pfeifer, 462 U.S. at 536-37, 540; Henderson, supra note 2, at 309. The plaintiff would o A inter
carn interest income sufficient to maintain his existing nominal income; thus, he would be able 0 -'_-:'E]“,‘
receive somewhat more than what his lost wages would have been in a deflationary economy. TR base

25. Henderson, supra note 2, at 309.
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III.  THE SUPREME COURT'S DECISION ON INFLATION AND LOST
FUTURE EARNINGS

4" Since World War 11, however, wages as well as prices have increased
consistently,?® and inflation has become a “permanent fixture in our econ-
omy.”*” The advent of inflation,?® as an important American economic
problem,*® forced courts to reconsider their traditional policy of discount-

ing by the market rate of interest without considering the impact of infla-
0 tion on future wages.

A. Rejection of the Traditional Approach

- Traditionally, most federal courts were reluctant to recognize inflation-
“ary factors in estimating lost future earnings®® because they considered

"26. Pfeifer, 462 U.S. at 538. Wages have increased regularly since World War 11, primarily be-
'i_ cause of inflation and increased labor productivity. Comment, /nflation, Productivity, and the Total
351 Offset Method of Calculating Damages for Lost Future Earnings, 49 U. Cui. L. Rev. 1003, 1007
" (1982). Between 1947 and 1973, average, nonfarm sector compensation increased by a compound rate
i of 5.6%, and the consumer price index increased by a compound rate of 2.8%. Henderson, supra note
7o 2,1 311, 318, Wage increases were duc to productivity gains, inflation, and unionization. /d. at 314-
\- 15. Although productivity increases were the major causc of the rise in moncy carnings between 1947
¢, and 1973, inflation became a more significant factor in wage increases after 1965. Id. at 315-16.
e 27, Pfeifer, 462 U.S. at 538. See, e.g., Doca v. Marina Mercante Nicaraguense, S.A., 634 F.2d
730,37 (2d Cir. 1980) (*'In short, courts cannot fail to recognize that inflation is a dominant factor on
44 the current economic scene and, despite episodic recessions, is likely to be so for the forsecable fu-
o\ ure.”), cert. denied, 451 U.S. 971 (1981); Henderson, supra note 2, at 318, 322 (some infation is
+*inevitable because monetary and fiscal policy are both aimed at achieving full employment, and fall-
=, "ing prices defeat this goal by adverscly affecting business expectations); Note, supra note 20, at 324-
§725 & 324 n.36 (citing House Comm. ON THE BUDGET, REPORT OF THE TASK FORCE ON INFLATION,
.« HR. Rep. No. 12, 96th Cong., 1st Sess. 24-26 (1980) [hereinafter Task FORCE REPORT]). The Task
.. FORCE REPORT summarizes price history in the United States over the post World War 1 period. /d.
;“E;mbining statistics with explanations, it explains why inflation has become such a persistent prob-
@ lem. I1d.
j 28. Inflation is defined as “a general increase in the price level and refers to an average change in
all prices.” Note, supra note 20, at 318 (quoting Task FORCE REPORT, supra note 27, at 27). See
also Henderson, supra note 2, at 318 (“inflation is defined as a rise in the general price level. . . .").
*29. Note, supra note 20, at 324-25 & 324 nn.36-37 (citing Task FORCE REPORT, supra note 27,
At 24). See Henderson, supra note 2, at 309-10.
.l‘ 30 Pfeifer, 462 U.S. at 539-40. See, e.g.. Johnson v. Penrod Drilling Co., 510 F.2d 234, 241 (5th
" Cir.) (en banc), cert. denied, 423 U.S. 839 (1975), overruled, Culver v. Slater Boat Co., 688 F.2d
B0 (5th Cir. 1982) [hereinafter *Culver I, overruled, Culver v. Slater Boat Co., 722 F.2d 114 (5th
Cir, 1983) (en banc) [hereinafter “Culver II"); Sleeman v. Chesapeake & Ohio Ry., 414 F.2d 305,
" 30708 (6th Cir. 1969). In Penrod, the Fifth Circuit refused to consider future inflation because it
;- uld not “'so surely discern the shadow of inflation as a coming event to warrant requiring its inclu-
Yon in a present rule for calculating future damages.” Penrod, 510 F.2d at 236. Thus, lost futurc
Qmings were to be computed without inflation and discounted to present value using “an appropriate
Dterest rate prevailing at the time and place of trial.” /d. at 237. In Sleeman, a case based on federal
14w, the Sixth Circuit found error in the trial court’s failure to discount an award to present value
on the theory that inflationary trends would offset the present value reduction. Sleeman, 414
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them “too speculative a matter for judicial determination.”®* Courts i
quired the plaintiff, in presenting evidence that his wages would increas
due to individual and societal factors, to prove that these factors wer
neither influenced by nor intertwined with future price inflation.’* Be
cause inflation is implicitly incorporated in market interest rates, court
using the traditional approach considered inflation when discounting fu
ture earnings, but ignored it when estimating them. In inflationary per
ods, this asymmetrical treatment systematically undercompensated th
plaintiff and gave the defendant a windfall.*®

This inequity resulted in part from the nature of interest rates.® Ma
ket interest rates on risk-free investments are determined by two el
ments: the real interest rate representing the price of money in an infl
tion-free economy, and an additional percentage equal to the anticipats
inflation rate.®® In a constant dollar economy where prices are expected
remain stable, the market interest rate exactly equals the real price
money because there is no inflationary factor. If the market operated
perfect information, it could reliably forecast future inflation and adju
the market interest rate to prevent the investor from losing purchasi
power caused by rising prices.*® Because of the adjustment process, t
investor would always receive a positive real return on his money.*” Si
ply put, interest rates would rise and fall perfectly with inflationary

y indicates that the courts treat a plai

F.2d at 307. Although recognizing that cconomic histor
solely on his present wages, the §

unfairly when they calculate his lost future carnings based
Circuit admonished the lower courts not 10 “explore such speculative influences on future damag
inflation and deflation.” /d. at 305, 307. Holdings such as these have caused at Icast onc commen
to conclude that the federal appellate level is the segment of the judiciary with the most outm
cconomic views. Henderson, supra note 2, at 307, 319, 327. ;

31. Penrod, 510 F.2d at 241. g
32. Higginbotham v. Mobil Oil Corp., 545 F.2d 422, 434-35 (5th Cir. 1977), rev'd on

grounds, 436 U.S. 618 (1978). As a practical matter, the Penrod-Higginbotham ruling prevente
plaintiff from presenting “evidence of likely wage increases based upon merit or productivity,

on a misreading of Penrod or a perceived (and sometimes actual) impossibility of scparatin
inflationary clements from admissible merit-productivity increases.” Culver I, 688 F.2d at 292
F.2d at 295; Doca v. Marina Mer

13, See. e.g., Pfeifer. 462 US. at 540; Culver I, 688
Nicaraguense. S.A., 634 F.2d 30, 38 (2d Cir. 1980), cert. denied, 451 U.S. 971 (1981); Coyne
sent Value of Future Earnings: A Sensible Alternative To Simplistic Methodologies, 49 INS. C

J 25, 25-26 (1982); Henderson, supra note 2, at 310; Note, supra notc 20, at 322

34, See | FISHER, APPRECIATION AND INTEREST 75 (1896).
35. See, e.g.. |. FISHER, Tue THEORY OF INTEREST 43 (1930); Carlson, supra note 6, 2

Comment, supra note 26, at 1009; Comment, suprd note 16, at 128-30: Note, supra note 20, @
36. See, e.g., O'Shea v. Riverway Towing Co., 677 F.2d 1194, 1199 (Tth Cir. 1982). Con
supra note 16, at 129. Lenders must receive a market interest rate greater than the inflation
make any real purchasing power gains from their investments.

37. In a stable cconomy or an cconomy which predicts inflationary or deflationary tren
fectly, the real rate of interest would always be posilive becausc an investor must be “paid” 10
present consumption. See Comment, supra note 16, at 129 (citing 1. FISHER, supra note 35,
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urts re- : . .. .
increase pectations, Protecting investors from anticipated price changes.
rs were | Unfortunately, in (he real world, inflation js not perfectly foreseeable;
n.3 Be. therefore, market €Xpectations of inflation or deflation lag behind actual
.courts . changes.®® Interest €arnings cannot fully compensate the plaintiff because
Eing fu- the market interest rate lags behind unexpected changes in the price in-
ry peri- dex causing fluctuations in the real interest rate,®® Thus, because interest
‘ted the §; rates contain an anticipated rather than an actug] inﬁalionary element, 4
' * when uncxpectedly high inflation occurs, actual inflation exceeds anticj-
3 Mar- pated inflation, causing the Plaintiff-investor to lose real purchasing
wo ele- . ik power. ’ . . . .
it Tiiflae Furlhcrmorc. the mﬂauanary factor in Interest (discount) rates Is only
icipated - designed to compensate the investor for loss of purchasing power in the
ected to £ Principal invested and interest earnings on that amount.** At most, the
price of discount rate wijj compensate the plaintiff for inflationary and real earn-
ated on | ing effects on his discounted award.** [t cannot Compensate him for jnfla-
| adjust » tion-related wage increases. 43 By Investing his award 4t the “inflation-ad-
chasing Justed™ interest rate used to discount hjs carnings to present value, the
oss. ilig Plaintiff could at MOSt maintain his nominal income.* He would not be
5 'Sim- 4 able to replicate his Jost €arnings in an inflationary €conomy.*® Thus, an
ary ex- . award for lost future carnings calculated in the traditiona] manner would
. Decessari| undercom ¢nsate the plaintiff unless he lived In an inflation-
B 3 P
a plainllﬂ' £
the Sixth ‘@ 38 See generally | Fisygg, fupra note 35, at 36-44,
1mages 18 . 144 43-44. These real world qualifications caused Irving Fisher, the father of modern inter-
1mentator % B8t theory, 1o state:
outmoded ) When the cost of living is not stable, the rate of interest takes (he appreciation and
a2l dcprccialicn into account 1o some extent, byt only slightly and, in general, indircclly.
! :f; hat is, when prices are rising, the rate of interest tends (o be high but not so high as it
on other ;_:51".‘_" should be (o compensate for the rise; and when prices are falling, the rate of interest
ented the 107 lends 1o be low, but not s Jow as it should be 1o compensate for the fall,
ty, citber LU ay g3
ating o8 et 40. Comment, suprq note 16, at 128 (citin Gibson, Interest Rates and Inflationary Expecra-
G P g
20285%" ERons: e, Evidence, 62 Am. Econ, Rey 854, 855 (1972); Sargean, Anticipated Inflation and (he
Mercants . "¢ of Interest, g¢ QJ. Econ. 212, 212.13 (1972)).
yne, Pre- See, e.g., 0'Shea ¥. Riverway Towing Co., 677 F.2q 1194, 1199 (7th Cir. 1982); Anderson &
5. " URTS, Rejoinder and Clarification of Zocco-Ledford's “Penrod Overruled- Implication and Short-
“"’""xs in Culver 30 Lov. L. REev, 87, 97-98 (1984); Note, Supra note 20, at 322-23.
See, eg., O'Shea, 677 F.2d a1 1199,
,at 63 ld.

“If the inflationary predictions contained
Maintain hijs nominal income,

. Pleifer, 462 U s, ¢ 340; O'Shea, 677 F.2d at 1199, If his award was discounteq by 10%, he
¥ fecg esting the |

within the interest rate were too low, the Plaintiff could

up this 10% by inv Ump sum award at a 10g, compound interest rate, However, if
d increased by 8%, he could not recover this 8% real loss of purchasing power because his
n incr

led €arnings had not bee, eased by a compound factor to account for inflation induced
Wih. See Carlson, Supra note 6, at 629,
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free economy or it was assumed that his wages would have remaincd"éo ;
stant throughout his worklife.® b

As long as inflation rates remained low, this inequity was assumed '
imal and thus disregarded by courts and litigants alike.*” However, doypja}
digit inflation in the 1970’s forced the courts to reevaluate their position&
A consensus of the circuit courts rejected the traditional approach b°_§
cause it unfairly prevented plaintiffs from explicitly considering inﬁation: 3
while allowing defendants to reduce the award by a discount factor comg
prised largely of an inflation premium.*® In 1983, the Supreme Court sups
ported this consensus, concluding that inflation “ideally should affect bot}

stages of the calculation.”™®

—

46. See, e.g., Carlson, supra note 6, at 629; Henderson, supra note 2, at 310; Note, supra mmﬂ
at 323. i
47.  Pfeifer, 462 U.S. at 540; Henderson, supra note 2, at 320. b3
48.  Pfeifer, 462 U.S. at 540-41. See, e.g., Culver 1, 688 F.2d 280, 286 (5th Cir. 1982) (|n“‘
maritime personal injury case, the Fifth Circuit overruled Penrod, finding that “discounting an a ;
in this manner results in unfairness to a plaintiff or his beneficiaries.”): Pleifer v. Jones & Laughlin:
Steel Corp., 678 F.2d 453, 461 (3d Cir. 1982) (In a Longshoremen's and Harbor Workers' Compq.‘
sation Act (LHWCA), 33 US.C. §§ 901-950 (1976), case. the Third Circuit adopted the total offi .
approach as a rule of federal law, noting that “‘an honest and accurate calculation must consider the!
stark reality of inflationary conditions."), rev'd on other grounds, 462 U.S. 523 (1983); O'Shea v
Riverway Towing Co., 677 F.2d 1194, 1200 (7th Cir. 1982) (In a tort action under admiralty juris.;
diction, the Seventh Circuit required “that inflation be treated consistently in choosing a discount rate’;
and in estimating the future lost wages to be discounted to present value using that rate.™); Dou"g
Marina Mercante Nicaraguense, S.A., 634 F.2d 30, 38 (2d Cir. 1980) (In a personal injury action
brought under the LHWCA, the Sccond Circuit considered “whether inflation, as a component of,
interest rates. should be considered for the defendant (by discounting at the prevailing interest rate)
but ignored for the plaintiff (by rejecting any compensating adjustment for inflation).” The court
concluded that “inflation is not too speculative to be taken into account in determining awards
futurc lost wages.”), cerl. denied, 451 U.S. 971 (1981); Steckler v. United States, 549 F.2d 1372
1378 (10th Cir. 1977) (In a Federal Tort Claims Act (FTCA), 28 USC. § 2674 (1976), action,
Tenth Circuit “approved the trier of fact taking into account estimated changes in the purchasing'
power of money, and at the same time discounting the future income stream to its present value.
United States v. English, 521 F.2d 63, 75 (9th Cir. 1975). (Applying California law in a FTCA cass,
the Ninth Circuit stated: B
(1]nflation has become a considerably more important factor in our economic lives. Ig-
noring inflation is, in essence the same as predicting it will not occur, or that its effects
will be de minimis. While the administrative convenience of ignoring inflation has some
appeal when inflation rates are low, to ignore inflation when the rates are high is to
ignore economic reality. :
The Ninth Circuit required the lower court to “first estimate future income and expenscs, taking into
account estimated changes in the purchasing power of the dollar, and then discount this future in
come stream to its present value.”). )
49. Pfeifer, 462 U.S. at 538. The Supreme Court supported the consideration of inflation in M:
in Grunenthal v. Long Island R.R., 393 U.S. 156 (1968), rev'g 388 F.2d 480 (2d Cir.), revg 299 F..
Supp. 813 (S.D.N.Y. 1967), and in Norfolk & Western Ry. v. Liepelt, 444 U.S. 490, reh’g d"“‘_"i
445 U.S. 972 (1980). In Grunenthal, the Court allowed the trial judge to consider recent wage Ll
creases for work similar to the plaintifl's and the likelihood that similar increases would continsc
Grunenthal, 393 U.S. at 160. In Liepelt, the Court rejected the argument that future income ‘i

+
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Ly B, Calculating Lost Earnings: The Supreme Court's Guidelines
£ In Jones & Laughlin Steel Corp. v. Pfeifer,® the Supreme Court rec-
. ognized that inflation is an economic reality and held that courts must

consider its impact when calculating lost earnings under the Longshore-
i men’s and Harbor Workers’ Compensation Act (LHWCA).®* Although
% the Court outlined a two-step calculation process®® and analyzed the rele-
vant factors to be considered in both an inflation-free®® and an inflation-
%g‘ry economy,® the Court declined to elect an exclusive federal procedure
¥

4 for determining the impact of inflation on lost earnings awards.®®

- 1. Calculating Lost Earnings in an Inflation-free Economy

Even in an inflation-free economy, a two-step calculation process is nec-

ry: annual losses are estimated and then adjusted to account for the
pearning power of money.®®

%la) Estimating the Annualized Stream of Lost Income

.To calculate a lost future carnings award, the trier of fact must first
redict what the victim’s annual earnings would have been throughout his
y¥orklife had he not been disabled or killed.*” The victim’s work life ex-
pu:lancy is not certain because he could have died or been disabled at any
- lime. 8 Although more accurate estimates can be obtained if the predicted
- annualized earnings are discounted by the probability of the victim re-

i

peculative or complex to be considered in a FELA wrongful death case. Liepelt, 444 U S. at
ough admitting that many variables could affect the wage earner’s future tax liability, the
Tt noted that future inflation, employment, health, personal expenditures, and interest rates were
< 20 “magters of estimate and prediction,” which might require protracted expert testimony. Id. In
2 Frmitting admission of cconomic evidence, the Court recognized that trial courts and counsel had
4 %veloped “effective methods™ of presenting understandable expert calculations to juries that are “in-
3singly familiar with the complexities of modern life.” I4.
). 462 U.S. 523 (1983).
{51 1d. at 547, 552-53. In Pfeifer, the Court reviewed the impact of inflation on a personal injury

rdioa longshoreman under section 905(b) of the Longshoremen's and Harbor Workers' Compen-
pllon Act (LHWCA), 33 USC §§ 901-950 (1976). Pfeifer, 462 US. at 525,
52. Pleifer. 462 U.S. at 533-47. For further examples of the two-step method of determining lost
I'”‘"e tarnings, see Deakle v. Graham & Sons, 756 F.2d 821 (11th Cir. 1985); Taenzler v. Burling-
. ™ N., Inc., 608 F.2d 796 (8th Cir. 1979); Comment, supra note 26, at 1004-06.

5. Peifer, 462 USS. at 533.38,
- 1d. at 538-53.
- Id. at 546.
0 Id. ar 536.
3. 1d. a 533. The prediction stage is extremely fact oriented and case specific. 22 Am. Jur. 2p
e 565 § 93 (1965); Comment, Supra note 26, at 1005.
Pfeifer, 462 U.S. at 533. For an example of a reduced carning calculation adjusted for the
bility of living, see Hanke, supra note 7, at 28-33.
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maining alive and able to work,*® average work life expectancies are ofte
assumed or stipulated as a means of simplfying the calculations.®®
Beginning with the worker’s annual salary at the time of injury, Jogy - %
income is estimated for each year of the victim’s worklife.®* A number ('}f'__

adjustments should be made to these annual figures.®* If sufficient proof is

offered, installments may be increased to reflect real wage gains causeq i
by increases in societal productivity®® or collective bargaining negotia. " 8
tions.®* Where reliably demonstrated, increases resulting from “seniority,” v
“experience” or “merit” raises, promotions, or occupation changes should (i :;

be added in the appropriate year.*® Fringe benefits, such as company paid -##d e
insurance, pension and retirement benefits, and in-kind services, should f
also be added in the year they would have accrued.® Similarly, yp. % “;
reimbursed costs such as work-related transportation and uniform costs, Wy o

as well as state and federal income taxes, should be deducted.®’

59, Pfeifer. 462 U.S. at 533-34. See R. GOETZ, supra nolc 6. at 208-11. Earnings estimates .= '

should be adjusted for the joint probability of the victim's being alive, participating (i.c., not retired), . - sh

and employed. /d. The expected value method is not only conceptually superior to the average life - an

expectancy method, but also gives much lower results. Id. = .
m

60. Pfeifer, 462 U.S. at 533-34. For example, in Pfeifer, the partics agreed that Mr, Pfeifer

would have continued to work until age 65. /d.
61. Id. at 534. The Court noted that the common practice of asssuming the worker would have - @ fy

received his earnings annually rather than weekly or biweekly is “another distorting simplification.™ .. :
Id. a1 534 n.11. See Deakle v. Graham & Sons, 756 F.2d 821, 830 (11th Cir. 1985) (citing Pfeifer, st
462 U.S. at 533-38) (“The goal is to replicate as accurately as possible, in annual installmentsS the 4
injured plaintiff’s lost stream of future income.™); Id. at 830 n.6 (citing Pfeifer, 462 U.S. at 534 n.11) ho
(“The lost stream of income is computed as a series of annual installments out of convenience.”); Ce
Culver v. Slater Boat Co. (Culver II), 7122 F.2d 114, 117-18 (5th Cir. 1983) (en banc). 6

62. Pfeifer, 462 U.S. at 534-36 (quoting C. McCorMICK, DAMAGES § 86, at 300 (1935)) (“[T]he X
‘estimate of the loss from lessened carnings capacity in the future need not be based solcly upon Lhe;{ or
wages which the plaintiff was carning at the time of his injury.’ ™). S

63. Id. at 535-36 (citing Henderson, supra note 2, at 310-20). Socictal productivity gains, result- AR
ing from technological advances increasing the amount of real output of gross national product per: i o
hour of labor, have been “a permanant feature of the national economy since the conclusion of World InjL
War IL." Id. See Formuzis & Pickersgill, supra note 16, at 22-23 (citing Economic Report of the "-'
President 1984, at 266) (the annual longrun labor productivity increases for the private business :{:

sector from 1947 through 1983 ranged from 2.0% to 2.7%).

64. Pfeifer, 462 U.S. at 536. ger &
65. Id. at 535 (citing Fitzpatrick, The Personal Economic Loss Occassioned by the Death Of_ 16
Nancy Hollander Feldman: An Introduction to the Standard Valuation Procedure, 1977 Economic 8l 7
EXPERT IN LITIGATION NoO. 5, 25, 33-39 (Defense Research Institute, Inc.); Henderson, Income Over 7
the Life Cycle: Some Problems of Estimation and Measurement, 25 FED'N INs. COUNS. Q15 7
(1974)). In Pfifer, the Court noted that *[i]f foreseeable real wage growth is shown, it may produce & 7
steadily increasing series of payments . . .." Id. at 536 n.19. !
66. Id. at 534 (citing Fitzpatrick, supra note 65, at 27) & n.12. As the Court noted, benefits are 7
often excluded to simplify the calculations. Id. at 534 & n.12. . 1
67. Id.at 534. In wrongful death cases, the victim’s personal expenses also arc deducted. See. e.g,.‘ b7
DeLucea v. United States, 670 F.2d 843 (9th Cir. 1982). In personal injury cases where the plainti J
has not been totally disabled, the fact finder must forecast both the plaintifl’s pre-injury and post ':d
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count for inflation at both stages of the calculation, the Court refused tq
establish an “exclusive” federal procedure for calculating lost earnings
awards in an inflationary economy.” The Court merely required the tria]
court to choose a discount rate based on the same factors used to estimate
the lost stream of earnings.?® In a unanimous decision, the Court re-
manded the case, instructing the district court to deliberately choose a
discount rate rather than assuming it was required to follow state law &

After rejecting the traditional approach and requiring courts to con-
sider inflation’s impact on lost earnings, the Supreme Court noted several
acceptable ways of dealing with inflation.*® Alternatives include the tota]

. : s
offset, the market interest rate, and the real interest rate approaches.** A

IV. METHODS OF ACCOUNTING FOR THE IMPACT OF INFLATION ON
AWARDS FOR LosT FUTURE EARNINGS

A. The Total Offset Approach

The total offset approach® is the most radical departure from the tradi-
tional approach because it does not discount awards to their present value.
Rather, it assumes that certain elements equal and therefore completcly‘
offset the discount rate. Although all courts using this approach consider,
inflation a proper factor to be offset, they do not agree on what other
elements should be used.

sustained inflation, and the damage awards often bear little relation to the lost wages they are in-

tended to replace. Id. Morcover, lost carnings awards arc often overshadowed by awards for pain and
suffering, which account for approximately 72% of damages in personal injury cases. Id. at 552 &

n.35.
79. Id. at 538, 546.
80. Id. at 547.

81. Id. at 553. The district court improperly relied on Pennsylvania case law when deciding to use

the total offset approach to deal with inflation. /d. at 526-28.

82. Id. at 541-46.

83. Id. The Court noted that two circuits had specifically allowed litigants to choose the most
appropriate method. /d. at 543-44. In 1982, both the Fifth and Seventh Circuits decided to let liti-
gants choose whether to exclude evidence of future inflation and then discount by a “real” interest
rate, or to predict effects of future inflation on wages and then discount using market interest rates.
Culver v. Slater Boat Co. (Culver I), 688 F.2d 280, 308-10 (5th Cir. 1982), overruled, Culver 11,712
F.2d 1141 (5th Cir. 1983) (en banc); O'Shea v. Riverway Towing Co., 677 F.2d 1194, 1200 (7th Cir.
1982). Similarly. other ciruits had also refused to require litigants to use “any one particular method”
to account for inflation when “estimating lost future wages." E.g., Doca v. Marina Mercante Nicara-
quense, S.A., 634 F.2d 30, 39 (2d Cir. 1980), cert. denied, 451 U.S. 971 (1981). '

84. The total offset approach is sometimes referred to as the Alaska rule because the AIMPE
Supreme Court was the first to establish it. '

By
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. The total offset approach was first develo

d by the Alaska Supreme
¥ Court in Beaulieu v. Elliot.®® he 2

P Bea , : Th_e court rcjcctgd the traditional approach

- + because It unjustly ignored mﬁaﬂonI and wage m.crcas‘es.“ By eroding I.hc
moderate interest earned on “safe” investments, inflation forced the plain-

10088 :i‘ iff to invest in risky enterprises which promised yields greater than the

: law. ‘ offsetting annual inflation.®” Believing it unfair to force the plaintiff to

0 condh B\ losing his future earnings, the coqrt held that fact

1e total*

' ly offset the
T Simarket interest rate therefore, the court held that the trjer of fact is not
0 B required to estimate any of the three,

N ON " Nine years later, in State V. Guinn,® the Supreme Court of Alaska
*ﬁgw oted a distinction between individual and societal real wage increases
’,z""? ¥and refined its approach.® The court held that “certain and predictable”
" B wage increases such as automatic seniority raises, should be considered

- di}" "ifhen calculating Jost earnings because they increase accuracy.®® Promo-

: » B4 tions may also be considered if evidence shows they are likely to occur.®s

Valuc':a L5 In Alaska Airlines, Inc. v, Sweat,*™ the court limited Beaulien’s reference

plc}ci)f,- fo wage increases “to those attributable primarily to inflation” and held

nsider, that the market Interest rate did not offset menit increases which the
otl}g& - B plaintiff could show were reasonably certain to occur “separate and apart
wivss BERfrom increases in th

¢ general wage leve].

"* As Guinn and Swear clearly
rts will admit eviden

—_—

ET indicate, Alaska cou

ce of reasonably certain and spe-

IF reases. Thus, only inflation, societa) sources of wage
y are i,
pain and

15528

o BB Y 434 P.2d 665 (Alaska 1967).
T B % 1doag 67172,
8. 1d. ag 671

- 1d. Beauliew's Progeny have discarded the “risky investment” rationale, relying instead on the
: ng:.-'g‘eu court’s assertion that inflation approximately offsets any gain an ordinary investor could be

These courts also adopt Beaulieu's supporting rationale that

to earn on his lump sum award.

- Beaulieu, 434 P.2d at 671-72.

- 355 P.2d 530 (Alaska 1976).

- 1d. at 546,

892 14 Because the goal is to estimate |
Ncreases™ cannot be ignored without

1d. at 546 n.39.

. 568 P.2d 916 (Alaska 1977).

85 1d. ap 937,

-1 Harris, 662 P.2d at 94

"¢ of future wage increa

=8z

0st earnings as accurately as possible,

“certain and fixed
distorting the prediction. /d.

8. In Harris, the court held that the lower court properly considered
$¢s guaranteed by a union contract, where they were fixed and certain
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growth, and individual factors that are not “certain and predictable” are ’

used to offset the failure to reduce the lost earnings award to present ¥ wag

97 :
value. o toffse

2. The Pennsylvania Rule

Following the Alaska court’s lead, the Pennsylvania Supreme Court in
Kaczkowski v. Bolubasz,®® rejected the traditional approach and required
inflation and productivity to be considered in calculating lost future earp.':
ings.*® Holding “as a matter of law that future inflation shall be presumed:
equal to future interest rates with these factors offsetting,” the court
adopted a form of the total offset approach.’® The court viewed the total

offset approach as the most judicially efficient and predictable alternative g :
because it eliminates the need to consider inflation and present value dis- A ,Jkoomp
counting.’®® In addition, it was as accurate, if not more accurate, than ¥ ;?f'nm ‘
alternative methods.'** i1 G200
Unlike the Alaska Supreme Court, the Pennsylvania court did not limit' 74 -
the plaintiff to introducing evidence of “certain and predictable” individ- ¢ W
ual sources of wage increases. The court allowed the plaintiff to introduce % #: :gz'
evidence of both individual and societal factors affecting wage growth; 8§ icir 19
however, it held that evidence of future inflation was inadmissible.'®® The ;,h 107.
court reasoned this method was more accurate than the Alaska approach 4 :‘S":::ai
because the trier of fact could make a more informed estimate of the ! 684 F.2
victim’s lost earnings.!®* Furthermore, the Pennsylvania court felt that the' Y Tin the ¢
Alaska court’s view that merit raises are “speculative” was too similar to ; .-.ifl‘:d“‘t

the previously rejected traditional approach and that it unfairly discrimi-: /2

nated against employces who were likely to receive future merit in

rather than cost-of-living increases tied to the Consumer Price Index. Id.

97. Guinn, 555 P.2d at 546-47. See also Pierce v. New York Central R.R., 304 F. Supp. 4
(W.D. Mich. 1969) (price inflation and socictal sources of wage inflation offset interest rate); Gowdy
v. United States, 271 F. Supp. 733 (W.D. Mich. 1967) (same), rev'd on other grounds, 412 F.2d 525
(6th Cir.), cert. denied, 396 U.S. 960 (1969).

98. 491 Pa. 561, 421 A.2d 1027 (1980).

99. Id. at 1034. The court concluded that neither inflation nor productivity are specu
both can be defined and predicted by economic experts. It noted that sophisticated and refined eco-
nomic forecasting tools arc available and relicd upon by government agencies, corporations, and finan- . 88 5112,
cial institutions. Given the advances made by the science of cconomics, the court concluded there 3 f(ﬁh Cir.

lative, and
b

existed the requisite “reasonable basis in fact™ for it to consider inflation and productivity when com* Alaska I

puting lost carnings awards. /d. at 1032-33. ' . H the pl

100. Id. at 1038-39. "3 Ymages
otal

101. Id. at 1038. Morcover, the court felt that by making awards more predictable, the 0t rmif
offset approach would encourage out-of-court settlements. /d. at 1032. i ﬁ the

102. Id. at 1038. oo %Mﬂa.

103. Id. at 1036-37. Id be
104. [Id. at 1037. n stimu
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redictable™ are ¢

¥ creases.’®® Thus, while allowing fact finders to consider all forms of real
ard to present -

. wage increases, the Pennsylvania court required litigants to use a total
+/offset approach in accounting for inflation.®

£ 3¢ 3. Total Offset and the Federal Circuit Courts
;c;rl:l (r:;lilrltrégg g .The total offset approach has not been popular among the federal cir-
st future earni B cuit courts.*” In Taenzler v. Bur{mgron Norrflem, Inc.,'*® the Eighth Cir-
Il be presumed: . [ cuit held that the present value discount requirement precluded use of the
2. the coiirt "9-’. total oﬂ's:ct method in fedcr_al cla:ms.””- o .
c\;red the total'™ B In United States v. Enghsh.‘l“' th-c Ninth C:rc-ult held that in comput-
ble alternative: & B8 2 damage. award under California law, the trier of fact must consider
sent valie di P competent evidence of |n‘ﬂat10n.‘“ The court stated “the [trial] court may
o fgnot assume that the discount rate and the inflation rate will net to
osurate, thast Wicro. " In subsequent cases, however, the Ninth Civesit has bl 1o

t did not limit [
able” individ-  Fa:

: Id.
I to introduce e /d. at 1038-39. Accord Freeport Sulphur Co. v. S/S Hermosa, 526 F.2d 300, 310-12 (5th
wage growth; 5 Cir. 1976) (Wisdom, J., concurring).

issible.1°® The Most circuit courts have refused to adopt a particular method as a rule of law, deciding

ska approach : instead 10 let the litigants and trial judge choose onc of the methods considered acceptable. See, eg.

> 4 Shaw v. United States, 741 F.2d 1202 (9th Cir. 1984); Alma v. Manufacturers Hanover Trust Co.,
timate of the  B# 684 .2 622 (9th Cir. 1982). The choice of methods should be left to the dis

trict judge because he is
t felt that the 15 in the best position to decide how to compute a fair award given the evidence presented. Alma, 684
too similar to .&’F.?.d at 626-27. Bur see Steckler v. United States, 549 F.2d 1372 (10th Cir. 1977). The Tenth Circuit

i S ? stated that in its opinion it was best to inflate the lost
airly discrimi- . and then discount it by the market interest rate. /d. a

ure merit in- require this method to be used in all instances. /d. Moreover, the Steckler decision preceded the

* Supreme Court's holding in Pfeifer, which acknowledged that at least three different approaches can

., % used 10 consider inflation in present value calculations.

§ 108 608 F.2d 796 (8th Cir. 1979).

& 109. /d. at 802. For a discussion of th
., and accompanying lext.

® 0. 521 Fod 63 (91h Cir. 1975).

4. 111, /4. at 75. The plaintiff in English was sucing on a wrongful death claim under the Federal
i Tort Claims Act (FTCA), 28 USC. § 2674 (1976). Under the FTCA, the court must apply “the law
of the place where the act or omission occurred.” 28 US.C. § 1346(b) (1976). Thus, the Ninth

carnings stream by the probable wage inflation
t 1378. However, the court did not specifically

s “ ¢ present value discount requirement, see supra notes 6-25
. 304 F. Supp.

erest rate); Gowdy

inds, 412 F.2d 525
it
P

e speculative, and

¢ fi CIrcuit was required to apply California law because the injury occurred in California. English, 521
d and refined eco-" % F.2d at 65,
rations, and finan- - V2. English, 521 F.2d at 75 (emphasis added). See Hollinger v. United States, 651 F.2d 636
t concluded there . (%th Cir, 1981). The court in Hollinger was presented with a FTCA action that required it to apply
ictivity when com- . Alaska |g

’ w. Although the amount of damages to be awarded under the FTCA is governed by the law
.‘ of the place of the wrongful act, 28 US.C. § 1346(b) (1976), the FTCA only permits compensatory
b7 i Bes. 28 US.C. § 2674 (1976). Even if the a pplicable state law “provides for punitive damages,

dictable, the wtfl 4 {41, permits application of standards which result in a plaintiff receiving more than compensatory dam-
e %S, then only the compensatory damages may be awarded.” Hollinger, 651 F.2d at 642 (citing
nglish, 521 F.2d at 70). In Hollinger, the Ninth Circuit held that the Alaska total offset method
Would be followed only “[i]f the district judge is unable to arrive at reliable estimates of future
tion or interest rates, or if the ‘offset’ figure is not punitive or does not impose excessive compen-

e
il
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cach rate was established at trial by independent and adequate proof, lhe. A
trial court could, by comparing them, determine they were roughly equg| :‘

%Y 1986:4

“ iy

-

and therefore offset each other.*® Adopting the Ninth Circuit’s rationale, |

the Tenth Circuit also rejected the total offset approach as a rule of * § «

law.1** The court felt a more accurate and just result could be obtaineq
by directly addressing inflation and the appropriate discount rate, “based
on sound and substantial economic evidence.™"'"

The Second Circuit also refused to require a legal presumption that ¥
inflation and interest rates are equal.’*® The court stated that absent his- "

torical evidence justifying a different rate,"” the lowest discount rate lﬁ‘:ﬂ

was willing to approve was 2%."**

In 1982, the Fifth Circuit resoundingly rejected adopting a total offset
approach.’® The court concluded that such an approach was as inflexible
and unfair as the traditional approach.**® It unfairly penalizes defendants

" 1d. Thus, if there is competent expert testimony yiclding reliable figures, the
ages and then reduce them to present value. /d. Comparing this
laska offset figure, he should determine whether the offset award

satory damages . .
judge shoud inflate the future dam
“inflation-reduction™ figure to the A
is punitive or excessively compensatory. Id.

113. Alma v. Manufacturers Hanover Trust Co., 684 F.2d 622, 626-27 n.2 (Sth Cir. 1982); Saw-
ncel out. If this is the case, present value can be computed by
times the individual's work lifc expectancy (WLE). S. SpeisER,
§§ 8-9, at 721 (2d cd. 1975). Thus, the same award is derived by
h year lo present value, by discounting each
| one), or by multiplying the base

equal, their compounding cffects ca
multiplying the base carning figure
RECOVERY FOR WRONGFUL DEATH
inflating the earnings stream and then discounting eac
year by a real interest rate of zero (1/(1+0)" will always equa

ers v. Alaska Barge, 600 F.2d 238, 246 n.14 (9th Cir. 1979). If the inflation and discount rates are !

salary by the WLE.

114. Steckler v. United States, 549 F.2d 1372, 1377-78 (10th Cir. 1977). vy oiiliAe

115. Id. Although noting that the total offset method might give a result similar to the Ninth,
Circuit’s infiation-reduction method, the Tenth Circuit still felt the latter was conceptually preferable. *
Id.

116. Doca v. Marina Mercante Nicaraguense, S.A., 634 F.2d 30, 39 (2d Cir. 1980), cert. denied,
451 US. 971 (1981). However, the Second Circuit noted that the total offset approach is
used. Id.

117. See, e.g., O'Rourke v. Eastern Air Lines, 730 F.2d 842 (2d Cir. 1984). Applying New York
law in a diversity casec, the Second Circuit upheld the district court's use of a factually based
offset approach. Plaintifl's expert testified that in his opinion, future interest and inflation rates
be equal and cancel each other out. Id. at 857. Because the defendant did not introduce evidence
another method or discount rate, the court’s adoption of the total offset method of determining the
award’s present value was not clearly erroncous given the evidence presented. Id. at 858. Although
both litigants assumed Doca governed the issue of discounting, the court noted that New York law
governed, even though it was relatively undeveloped. /d. at 846-47, 857 n.24 (citing Klaxon Co. v
Stentor Elec. Mfg. Co., 313 U.S. 487 (1941)). The court felt New York law would allow a total offset

calculation. Id. at 857 n.24.

118. Doca, 634 F.2d at 40.
119. Culver v. Slater Boat Co. (Culver I), 688 F.2d 280, 307 (5th Cir. 1982

II, 722 F.2d 114 (5th Cir. 1983) (en banc).
120. Id. at 299, 307.
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vacated, 462 U.S. 523 (1983).

Recognizing that “an honest and accurate calculation must consider the

Ty conditions,” the Third Circuit adopted the tota] offset approach as the
Pproach satisfies the present value reduction reauirement
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p » time consuming cconomic testimony and renders more
Culwr ; promoting settlement opportunities. /4.
1982), ovtm‘lf‘_,l‘m‘_- rd Circuit expressly embraced th
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sum awards to their theoretical present value.'® f.'of perform
¢ mulate a m
4. Total Offset and the Supreme Court 4] gress coul
_:, « chose to d

The United States Supreme Court overturned the Third Circuit’s deci.""f 1 stipulate tc
and allowir

sion in Pfeifer and refused to establish a single exclusive method for cal.

culating lost earnings in an inflationary economy.'’®* Although noting that ity trends,

a total offset approach was simple and might even be economically pre- ., In its tr

cise, the Court concluded that the Third Circuit had been wrong to im-" %] ' Courts usi
% ¥ elements ¢

pose its use on unwilling litigants.’** Commentators do not agree on how ;.|
] © proximatel.
discount to

o

some argue the rates are equal,'®” others maintain that average wa
q g ge

rates exceed interest rates by 1.0% to 1.6%.'>® The Court was also unable and is lega.
to determine from the data presented whether national wage growth litigants pr
| offset also

figures fairly represent wage growth patterns within specific industries.! ’

The Court concluded that Congress was far more capable than the courts . | various fac

factors by f
results becz
it i1s, in all

133, Pfeifer, 678 F.2d at 461. .

134. Jones & Laughlin Steel Corp. v. Pfeifer, 462 U.S. 523, 550-51 (1983). later used -
135, /d. at 549-50. The defendant in Pfeifer insisted the award must be reduced 1o present value,
i’ ; ior ; . % est rate of
and the plaintiffl attempted to present evidence of future cost of living wage increases. /d. at 551.
136. Id. at 549-50 & 550 n.3l. _ use of the t
137. Id. at 549-50 (citing Carlson, supra note 6) (price inflation and socictal factors—mainly seeks to us

productivity increases—can be used to offset the discount rate); id. at 550 n.31 (citing Comment,
supra note 26, at 1023 & n.87) (government projections of average productivity growth equals real

interest rates and, therefore, total offset is accurate). .
138. Pfeifer, 462 US. at 550 n.31. A substantial body of literature suggests that the Carlson rule Unlike t

might even undercompensale some plaintiffs. /d. (citing S. SPEISER, RECOVERY FOR WRONGFUL

Death, Economic HANDBOOK 36-37 (1970) (“average interest rate 1% below average ratc of wage ‘;;g p 5-.1'315 metho
growth™); Coyne, supra note 33, at 26 (“noting that Carlson's own data suggest that rate of wage, .

growth exceeds interest rate by over 1.6%, and recommending a more individualized approach™); rJ

Formuzis & O'Donnell, supra note 19, at 299 (“interest rate 1.4% below rate of wage growth™): - 140. 1d
Franz, Simplifying Future Lost Earnings, 13 TriAL 34 (1977) (“rate of wage growth exceeds interest 1:;. % 141. !d‘ -
rate by over 1% on average™); Note, supra notc 20, at 342-45). See Formuzis & Pickersgill, supra " T 42' P d. . '
note 16, at 27 (citing six studies finding that average wage growth, excluding individual productivity @ © ]43' Se.c m'
factors, exceeds average interest rates by 0.8% to 1.6% and showing that average real productivity 1 “' e (‘
wage growth rates exceed average real interest rates by 1.0%). But see Corboy, The Impact of Eco-’ (the h; all ) "!
nomic Theory on the Determination of Damages in a Wrongful Death Case: Income Taxes and «{ equal; irh £ 0
Inflation Affect the Estimation of Future Loss of Earnings, 28 TRiAL Law. GuipE 377, 401 (1985).° 'hro c'a“ :cr'::"
In 1983, the Wyatt Company, a prominent national actuarial firm, surveyed 727 large pension plans ~ Schnebly v B:!:

and found the average wage growth rate uscd was 1.3% less that the average discount rate. 1d. Simi- Exiinsony Shovs

larly, a 1979 survey conducted by Moody's Financial Services, a prominent national investment 16, at 254-55 (
ysis firm, showed large United States corporations used an average wage growth rate that was 1.3% tnd adkiel
less than the average discount rate in pension planning. /d. United States Government insurance e 5 hmlc
studies conducted in 1983 and 1984 used an interest rate-wage growth rate differential that declined é4 ‘:9' OUE
from the current level to 1.0% and then stabilized below the 1.0% level. Id. Mr. Corboy concludes | %166. A";ﬂf"'
that the average annual wage growth rate is 0.0%-1.0% less than the average interest rate. Id. ’ ‘iwoul , ma.r-
139. Pfeifer, 462 U.S. at 551. Arguably onc would assume a high technology industry would bave % I4?n :lc,' )
greater growth potential than the failing steel industry, for cxample. $ i Efelfer.
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&t rate of zero, The Supreme Co
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urt rejected only the lega
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to use another method. 147
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ses where one of the litigants

B. The Marke; Interest Rate Approaches

" Unlike the mandatory tota] offset approach, varioys market interest
Tate methods account for inflatjop by increasing the lost earnings

stream
- 140 g,
141,

Id. a1 550,
4 142, 1dat 550 g 3,
.I,,:MJ. See supra notes 84-106 and accompanying text, 130-34 and accompanying text,
o 144, See, e.g., Alma v. Manufacturers Hanover Tryg Co., 684 F.24 622, 626 n.2 (9th Cir, 1982)
(the legally mandated tota] offset approach is based on the assumption that the raqes are roughly
Sual; whereas, 3 factual offset a

uate proof of each factor so the
. Alaska Barge, 600 F.2d 238, 246 n.14 (9th Cir.
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by an anticipated inflation factor and then discounting each annual egj.
mate by the market interest rate. The impact of inflation, like the appro_"
priate discount rate, is an evidentiary issue. However, there is little cop.
sensus concerning what evidence should be admitted and whether fact
finders should be allowed to rely on their common understanding of "

inflation.

"-:-.'-"-oqual.““ nor to
¥, competent evide
“sonly if they are
“can be postula:
fix inflation esti

1. The Full Evidentiary Approach
Circuits using the full evidentiary approach® recognize that future j .E“
flation, discounting, and real wage growth affect lost earnings; however, #ifect lost earnin
triers of fact are not permitted to consider these economic factors unless ™ }""strictly Thiit ax
at least one of the litigants presents competent evidence establishing their 5 use their cornn'f
appropriate rate or impact.'*® Triers of fact are not allowed to consider"*’.:é Tenth Cifcuits, i
economic influences based on their common understanding because, like % et to consid::r
any other evidentiary issue, economic facts must be proven at trial.2%e~ 3 ‘ competent evide
This approach was first discussed in United States v. English,'* a Fed-?%Y > o 11d not allow
eral Tort Claims Act (FTCA)'®* wrongful death case applying California 44 rates or discusse
law.?®® The Ninth Circuit found that policy concerns, as well as Califor- 5¢ In Bach v. Pe
nia law, required the trier of fact to consider inflation.*®* Ignoring infla- & ’
tion when inflation rates are high “is to ignore economic reality” and is i%
tantamount to “predicting it will not occur, or that its effects will be de S ki the disirct co
minimis.”*® Although predicting future inflation requires some specula- ¥ v. Manufacturers Har

tion, other estimates made in calculating lost future earnings also require " § “adjustments and presc

speculation.’®® Thus, the court held that inflation must be considered.’™ - ousd:dassagc awaid

v 2. The Mid

. Although the;

A < ) cluding that either th
_ Fl_rst, the lqwer qourt shquld csuma'tc fut.urc income gnd expenses, tak- i:4 - ntc approach “: pc:
ing into consideration the impact of inflation;*®® then it should discount & § ** 160. English, 521

the net future earnings to their present value.'*® The Ninth Circuit ad-ihQ}§ jtcompanying text for
. two rates are equal a

'—'fﬁi&& { permitted in the Nint
- B 161. English, 521

162. [Id. at 75-76.°
est and inflation rates
at 75; Alma, 684 F.2d

(stating that present 1

148. The full cvidentiary market interest rate approach is also referred to as the inflate-discount, e
the inflation-reduction, or the independent incorporation approach.

149. See infra notes 151-63 and accompanying text.

150. 1d.

1S1. 521 F.2d 63 (9th Cir. 1975). ' i g determine an appropri

152. 28 USC. §§ 1346, 2671 (1976). 4iig: M ,lion. Alma, 684 F.2d
SR 163. English, 521

153. See supra note 112.

154. English, 521 F.2d at 75. cedure for considering

802, 808 (10th Cir. I

155. Id. -
156. Id. | court felt the inflate-di
157. Id. The court subsequently applied this holding to a federal cause of action in 3 Federal sidered both inflation ¢

Inc. v. Boxbergety 8 “future inflationary trer
¢ substantial economi
ey B mic ¢
tly taken int0 é« *!64. See infra note
history. [d-8t . & ¢ 165. /d.
i 166, Id.
‘ 167. 502 F.2d 111

.
.
= I

R 2

Employer’s Liability Act (FELA), 45 US.C. §§ 51-60 (1939), case. Burlington N.,
529 F.2d 284, 293 (9th Cir. 1975).

158. English, 521 F.2d at 75. The Ninth Circuit recognizes that inflation is implici
account when the court uses projected annual increases based upon the industry’s past
71 n.5; Saucrs v. Alaska Barge, 600 F.2d 238, 245 (9th Cir. 1979); Boxberger, 529

159. English, 521 F.2d at 72, 75 (reversing the lost future earnings portion of the FTCA awaf® |

F
I

F.2d at 293.. :—:’

5
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Liability Act (FELA)®® case, the Sixth Circuit recognized that Changcg'

in the purchasing power of money were likely to occur; however, the coyry "%

did not believe economists were capable of forecasting inflationary trendg i
over the next thirty years.**® Consequently, the court held that predictiong
of the decedent’s lost earnings through the year 2002 were too speculative
to be admitted as evidence.'” The court noted, however, that in som,
instances, limited use of experts would be appropriate to show that ip.
come increases or promotions would probably occur.™ Furthermore, the
court emphasized that the fact finder could still consider inflation and ¢
future income increases.’” The court stated:

Loy

Inflation is a fact of life within the common experience of all jurors. "¥'+%
Admittedly, if the jury considers this issue without expert testimony, i
their calculations will be even more imprecise. . . . But if jurors

should be prohibited from applying their common knowledge of infla- ...}
tion . . . , the party entitled to recovery could be grievously under- Y
compensated. The court can always rectify an exorbitant verdict ‘.,‘.;;,

through its power of remittitur.!”® (ks
Thus, though the expert testimony was properly excluded, the district
court should not have instructed the jury to disregard future mﬂat:onary
trends.'™ R 1

In Morvant v. Construction Aggregate Corp.,'™ a case arising under * |

the Jones Act'™ and general maritime law, the Sixth Circuit emphasized
that Bach did not bar all expert testimony; indeed, courts cannot preclude
fact finders from considering inflation, individual productivity, or other
factors affecting future wages.'” Bach's real purpose was to prevent “a
projection of statistical data so attenuated as to be reductio ad absurdum,
thus allowing damages to be ballooned beyond all rational experience.”*®* X

Cay

168. 45 US.C. §§ 51-60 (1939). g

169. Bach, 502 F.2d at 1122.

170. Id. Based on his knowledge of the railroad industry and his forecast of future inflation, the
plaintiff’s expert sought to estimate the decedent’s lost earnings through the year 2002. /d.

171. 1d. .

172. 1d. A

173. Id.

174. Id.

175. 570 F.2d 626 (6th Cir. 1978).

176. 46 US.C. § 688 (1920) (giving seamen the remedies available to railroad employces under
the Federal Employer's Liability Act (FELA), 45 U.S.C. §§ 51-60 (1939). The Jones Act cnables an
injured seaman or the personal representative of a deceased seaman to recover damages for the sea
man's injury or death where such injury or death occurred in the course of the seaman’s employment -
because of the negligence of the ship’s owner, master, or crew members).

177. Morvant, 570 F.2d at 632.

178. Id. at 632 n.5.
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the trial court erred in depriving the jury of expert
 evidence concerning the decedent’s increased earning Capacity.!7®

i The Eighth Circuit has also adopted the midde ground approach ay-
thorized in Bach. Ip Riha v, Jasper Blackburn Corp., 180 4 diversity case
. arising under Nebraska law,'®! the court refused to allow direct testimony
b projecting inﬂalionary increases over the plaintiff’s Jife or work expec-
© tancy.'®® The court concluded that €Xpert testimony concerning the effect
+ of future inflation on future losses was inadmissib]e, 183 The court stated
© that such testimony s speculative and uncertain and forces triers of fact
*=‘~ to consider remote, collatera] issues, thereby creating unmanageable trj-
¢ als."® For €xample, predictions of future inflation May necessitate discus.-
¢ sions of the expert’s views on world finance or specific economic theo-
4 ries.’®® Sych testimony often wastes time and confuses the issyes. 106
Moreover, €Xpert testimony estimating 2 specific rate of inflation may
mislead rather than assist the trier of fact because it appears more precise
han current forecasting techniques are capable of predicting.1e7 Finally,

pplying a specific rate of inflation may result in unduly high estimates of
future earnings,1s®

" In Johnson v, Serra,1e®
b again followed the midd]
¢ have fared only slightly be

g

%

a diversity wrongful death action,'s°
€ ground position.’» N

tter than fortupe tellers and soothsayers in fore-
court refused to admit an expert’s projections of
*,

2179 1d. at 632.33,

.. 180. 516 F.2d g0 (8th Cir. 1975),
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.10 give instructions on future inflation, /4. at 843,
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193. Id. at 1296-97. The expert attempted to forecast future carnings by

inflation rate. Id. at 1294 n.8.
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future inflationary trends.'*® Thus, the Eighth Circuit refuses to admit " t?&ti.on ‘
expert testimony directly predicting future inflation rates. . R law €
In Taenzler v. Burlington Northern, Inc.,'** however, the Eighth Cir. :: :f. nu:
cuit permitted expert testimony on probable railroad wage increases be. e Iaann d'
cause it was properly limited to a single class of employees.’®® The court Austr
agreed that the probability of future pay ncreases was relevant in deter- | ap ac
mining lost earnings awards.’®® Reasoning that the Eighth Circuit has In
never required the trier of fact to ignore future inflation when determin- gover
eral law,'*” the court stated that court

employees avoids the confusion and distortion inherent in testimony that %4 /¥ Index
is either overly specific, such as a prediction of a particular future earn- i cightc
ings figure, or excessively general, such as an estimate of the overall na- turn
tional inflation rate.'*® Since expert testimony on potential future wage priate
- ncreases is appropriately limited to the issue at hand, it avoids misappli- M intere
cation and assists the trier of fact without wasting time on peripheral is- court)
sues.3® Thus, expert testimony on future wage increases may be admitted Y the re
even though it indirectly considers future inflation.**! However, forecasts 8 ernme
of future inflation rates or specific earnings figures arc not permissible.** ' justed
“ " been ¢

C. The Below Market Discount Rate or Real Interest Rate promc
Approach®® : In

In Jones & Laughlin Steel Corp. V. Pfeifer,®* the Supreme Court "§" under
noted that other common law countries refuse to explicitly consider infla- I(:ﬂl:t\?
(

.4 be cor

The c«

+

ployers il F——
Liability Act (FELA), 45 US.C. §§ 51-60 (1939)). el s 205,

206.

196. Id. at 799-800 (citing Grunenthal v. Long Island R.R., 393
F.2d 480 (2d Cir.), rev'g 299 F. Supp. 813 (S.D.N.Y. 1967)). In Grunenthal, the Supreme Court 33 208
upheld the district court’s damage determination even though it was based on probable future wage @ € 209'
increases. Grunenthal 393 U.S. at 160. o lwour.ue.
197. Taenzler, 608 F.2d at 800. Indecd, the Eighth Circuit has indicated it may be rcvcmbig M 2910
error for the trial court 1o instruct the jury not 10 consider future inflation. Id. " _2”:
198. /Id. 912,
199. Id. at 801. 3
200. ld. 'P”_
201. Id. at 800. n2s.
frounds,

202. Id. at 801.
203. The below market interest ra erest rate, n¢t,
discount rate, or partial offsect approach. o ¥

204, 462 US. 523 (1983).

tc approach is also referred to as the real int

e
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Australia has adopted 2 2.0% rate on the assumption that this represents
an accurate estimate of long-term real interest rates,207
In Feldman v, Allegheny Airlines, 18 4 diversity wrongful death action
& governed by Connecticyt law,?** the Second Circuit allowed the district
court to account for the effects of inflation by using an inflation-adjusted
discount rate to reduce the inflation-free annual earnings estimates to pre-

sent value.2!0 Using annual inflation rates listed in the Consumer Price
Index, the plaintiff’s expert calculated the average inflation rate over an
. cighteen year period.31 Similarly, he calculated the average rates of re-
“ turn on mutual savings bank investments,*'2 [¢ concluded that the appro-
i priate inﬂanon-adjustcd discount rate was 1.5% because on the average,
 interest rates exceeded inflation rates by 1.27% (rounded to 1.5% by the
» oourt).** The district court corroborated this discount rate by calculating

the real yields (interest rates with inflation factored out) on federa] gov-
« fIiment securitjes, 214 Finally, the district court used this inflation-ad-
. justed discount rate to discount the annual wage estimates, which had

e 07, 14

ED 28, 524 F g 384 (2d Cir. 1975).

e 209, 14 at 386. The court noted that Connecticut had not
¥ounted for. Id. at 387.

0. 14 at 388,

L. 1d. at 387.

2

yet decided how inflation should be

Feldman v, Allegheny Airlines, 382 F. Supp. 1271, 1283-83 (D.Conn. 1974), rev'd on other
524 F.2d 384 (2d Cir. 1975).

5. 634 F.2d 30 (2q Cir. 1980), cert. denied, 45] y.s. 971 (1981).

L 33usc §§ 901-950 (1976),

Doca, 634 F.2d at 36.37.
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a fairly constant relationship between interest and inflation rates, it jg '-_’,' ri Boat
more reasonable to make a prediction about the relationship between ‘i3] © Act?
them than to predict interest rates alone.**® sl - cuit
Based on the inductive inference that the future will resemble the ;ii? + appre
past,* the Second Circuit determined it is possible to consider inflatiop ._* jury |
without specifically predicting its future level.?*' All that IS necessary is & requil
an assumption that future inflation and interest rates will maintain the tories
same relationship they have in the past.?** Since this relationship is fairly I
constant at about 2.0% in periods of low, stable inflation, a “2% discount ¢} = V.
rate would normally be fair to both sides.”*** Moreover, the 2.0% rate W% i
need not be adjusted for “unusually high inflation” because it is unlike]y"':-' | B
the victim’s wages would have kept up with inflation.*** Thus, even . - Inc
though interest rates tend to lag behind inflation rates in periods of high eratiol
inflation, the plaintiff will be fully compensated for his lost wages.* § @t
Litigants are free to agree on a different discount rate or offer evidence g tion _”
of a different rate or a different method of accounting for inflation.**® predict
While recommending the 2.0% discount rate and requiring district courts 2 z:;g;n

to use it if the parties do not present evidence on either inflation or pre- .
sent value discounting, the Second Circuit refused to require parties to ,
use any particular method to account for inflation when calculating lost *
future wages.?*’ A The
Unlike the Second Circuit, the Fifth and Eleventh Circuits require par- . § it elimi
ties to use the below market discount rate approach.**® In Culver v. Slater ;. § . approac

does no
earning:
219. /d. at 37. .. average
220. Id.
221. Id. at 38. it ._zyr.?fhould (
222. Id. Ry F
223. Id. at 39. The court also noted that the 2.0% discount rate falls “within the narrow range w
bracketed by many economists as representing the true yicld of moncy.” Id. at 39 & n.10. detailed dis
224, Id. at 39-40. ; r229. 72
225. Id. at 40. Ay < 230. 46
226. Id. at 39-40. ) 1. 46
227.  Id. However, the Second Circuit cautioned that when an inflation adjusted discount ratcids . @ act, neglect
used, it must be applied to a stream of carnings estimated without regard to inflation. /d. at 40. llﬂ 8 B2 cu
Crane v. Consolidated Rail Corp., 731 F.2d 1042 (2d Cir. 1984), a FELA case, the Second Circuit A% inut reheard
stated that the below market discount rate should be used only if the lost future earnings were not A except as
inflated when estimated. /d. at 1051. . I - Judges rejec
228. See, e.g., Deakle v. Graham & Sons, 756 F.2d 821, 830 n.7 (11th Cir. 1985) (Culver H'B i e a below
binding precedent in the Eleventh Circuit); Nesmith v. Texaco, Inc., 727 F.2d 497, 498 (5th Cir. -1 S8 4% 233, 14,
1984) (Culver 11 requires parties to use the below market discount approach; this approach does not 234, Fre
allow the fact finder to consider inflationary factors when calculating plaintif’s lost stream of future ‘®ncurring);

carnings); Culver v. Slater Boat Co. (Culver I1), 122 F.2d 114, 117 (5th Cir. 1983) (en banc). Ford ..
description of how to determine an appropriate below market discount rale, sce Jamail, The Damag® ‘
Award In A Maritime Personal Injury Case, 45 La. L. Rev. 849, 856-58 (1985). See generally s
Mandel, Pfeifer and Culver II: Calculations, Issues And Tactics, 47 TEX. BJ. 1212 (1984), for 8.
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\RIZ. ST. LJ. :.- - 1986:487] CALCULATING FUTURE EARNINGS 313
nrates, itis | Boar Co. (Culver I1)22 4 wrongful death case brought under the Jones
ship between

. |, Act® and the Death on the High Seas Act, (DOHSA)1 (he Fifth Cir-

‘esemble the approach, unless the partjes stipulate otherwise,2s2 Expert testimony and
ider inflation . 4 jury instructions must be based on this method; juries, however may be
necessary is | required either to return a general verdict or to answer special interroga-
naintain the ~ tories concerning damage calculations, 233
ship is fairly B
2% discount . V. A CRITIQUE oF THE CURRENT APPROACHES TO INFLATION AND
€ 2.0% rate THEIR UNDERLYING PoLicy CONSIDERATIONS
it is unlikely K& In calculating damages, courts are concerned with three policy consid-
lThus, oren erations: accuracy, efficiency, and predictability.z3¢ Courts attempt to bal-
‘jods OLflgh i ance these considerations and adopt the method of accounting for infla-
Nagch " K tion that is judicially efficient, yet produces reasonably accurate and
f?r °"".d"“,‘;';"-'--' # predictable awards. However, because they value these concerns differ-
m}‘latmn. % ently, courts adopt diverse approaches emphasizing different policy
Sl:I'ICl courts g concerns, 3%

tion or pre-

ilgz:;:;csl 0:: A. The Total Offset Approach

require par-
rer v. Slater

© narrow range
¢ n.l0.

e 81 46 USC. § 761 (1920) (providing for a pecuniary recovery for death caused by wrongful
fiscount rate B °* Sy neglect or default occurring on the high seas)
1. Id. at 40. l_' ol Culver 11, 722 F.2d at 117. Following the Supreme Court’s ruling in Pfeifer, the Fifth Cir-
Second Circuit Ut rehearg Culver I en banc. With nine judges dissenting, the court withdrew the opinion in Culver
nings were not * €XCept as it overruled Penrod, and substituted in jis place i

) (Culver 1 8

Gi 8 ¢s stipulate otherwise, /d, at 116-17

498 (5th Cir. id. at 117

roach docs nd_f-'_:._ s Freeport Sulphur Co, v. S/S Hermosa, 526 F.2d 300, 308-12 (5th Cir. 1976) (Wisdom, J.,
ream of f“lm-"-_ rring); Comment, Supra note 16, at 108. See Note, supra note 20, at 336-37. (courts attempt to
n banc). For® 2 “Nce considerations of equity, efficiency, and certainty in determining damages).

, The Damagt * s, Comment, supra note 16, at 108,

Sec genert 236,

See Coyne, Supra note 33, at 27.28.
Pfeifer, 462 U S, at 551; Coyne, Supra note 33, at 27-28; Henderson, supra note 2, at 312,

(1984), for &;

; 23?




514 ARIZONA STATE LAW JOURNAL [ARiz. St. )
using detailed information about wage trends in the plaintiff’s spcciﬁc-
cupation rather than average estimates applied through a generg)
formula.?*® Moreover, economists do not agree on whether the average
discount rate fully offsets average wage growth, which is comprised
inflation plus societal productivity factors,** or even whether CalCulatin‘g
average percentage changes is an appropriate way to estimate the trend of £
future changes.?*® Thus, the Supreme Court cor-ectly decided that courts
should not impose the total offset approach as a rule of law on unwilling |
litigants in federal claims.

B. The Market Interest Rate Approaches

L

1. The Full Evidentaiary Approach -0

I
The full evidentiary market interest rate approach emphasizes accuracy 2
over efficiency and predictability. Courts relying on competent expert tm.'%
timony to establish inflationary trends and appropriate discount rates al‘-r.'?
gue that economic predictions are no more speculative than other predic- 9
tions courts make about future income and expenses.*** Since future
inflation is more probable than not, courts should attempt to predict it as ;i
best they can, rather than ignore it.2* Although an expert’s prediction of ;
future inflation may be imprecise, it is surely more reliable than unguidcd'.é
speculation by the fact finders.**
In exchange for a presumed increase in accuracy, the evidentiary ap-""i
proach sacrifices some efficiency. It increases the complexity of cases and,i
makes them more time consuming and costly. Expert economic testimony °
may confuse, rather than aid the fact finders;*** it may force them to l
consider remote, collateral issues, unnecessarily increasing the length of
trials.2*® Credibility problems may arise either because of the public’s ten:

238. See, e.g.. Tacnzler v. Burlington N., Inc., 608 F.2d 796, 800 (8th Cir. 1979); Bach v. Penn
Cent. Transp. Co., 502 F.2d 1117, 1122 (6th Cir. 1974); Coyne, supra note 33, at 27-28; Hadley &
Rapp, supra note 9, at 29-31; Note, supra note 20, at 337.

239. See supra notes 136-38 and accompanying text. !

240. Maher, Estimating Future Earnings Loss: Misinterpretation a
39, 39-40 (1979). One cannot accurately estimate future changes from a
year changes becausc averages do not account for the direction in which
Instead, one should estimate future earnings by fitting a trend line to the observed data. Id.

241. United States v. English, 521 F.2d 63, 75 (9th Cir. 1975).

242. Id. o3

243. See id. at 75-76. o

244. See supra notes 178-87 and accompanying text; Note, supra note 20, at 337 & n.113 (citing
P. SAMUELSON, Economics 8-9 (10th ed. 1976); Fisher, Use of an Economist to Prove Future Eco-
nomic Loss, 18 S. Tex. L.J. 403, 410 (1977)). ‘,]

245. See supra notes 178-87 and accompanying text. ’ !
A

e

nd Faulty Logic, 15 TRIAL .
n average of past year-to

changes are moving. f&.
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Not only does the fy) evidentiary approach fail to promote Judicial effi-
.ciency and economy,® jt also f

X osters unpredictable awards. Because
plaintiffs will have varyin

8 degrees of success proving inﬂationary trends
¢ and their effects, fact finders wilj

award divergent damages for similar
% injuries,

v Moreover, if €conomists canp

‘specific forecasts of future price
to be useful jn many cases” and their yse
productive waste of a longshoreman’s re-
rage accident trial shoyld not be converted
conomic 1‘”ort:casting,"""a Plaintiffs and tria]
ing this approach.2s+

‘:_7.‘ 246.  Note, fupra note 20, ar 337 & n.112 (citin

g O. MORGENSTORN, ON THE ACCuRACY oF
ONOMIC OBSERVATIONS 9 (1963)).

1247, Mandel, supra note 228, at 216,
248, Note, sup
8th Cir. 1979)).

T

ra note 20, at 377 n.112 (citing Taenzler v. Burlington N., Inc., 608 F.24 796, 800

249, By see Culver v, Slater Boat Co, (Culver 1), 688 F.2d 280
ulver [1, 722 F.2d 114 (5th Cir. 1983) (en banc). In Culver I, the Fifth Circuit disagreed that the
idcntiary approach frustrates Judicial cconomy. /d. The court argued that the evidentiary approach
simpler and more accurate than (he below-market interest rate approach because it does not re-
Quire the “difficult task of breaking down the data into the reasons for the increase, e.g., cost of living

. 298 (5th Cir. 1982), overruled,

462 U.S. 523, 548 (1983); Culver 1, 688 F.2d
ting of general literature indicating “the sorry

It is impossible to predict future inflation rates
i already influenced by monetary policy. Inflation is primarily con-
' e 09 Dy monetary policy, which, in turn, depends on unpredictable politica) factors),
51, 462 Us, 523 (1983).

B 252 4 00 545

W23 14, (citing Doca v, Marina Mercante Nicaraguense, S.A. 634 F.d 30, 39 (2d Cir. 1980),
 denied, 451 US. 97, (1981)).

. 1d.

_ too readily withoyt adequately
“scrutinizing them 248
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2. The Middle Ground Approach

The middle ground approach promotes judicial economy and efficjey
by refusing to admit expert testimony concerning overall future inflg :
rates or specific future earnings estimates. By limiting admissible 'ex
evidence to the probability of future wage increases or promotions, ¢
cuits using this approach appear to follow the Supreme Court’s admonish
ment in Pfeifer to discourage plaintiffs and trial courts from relying ¢
specific forecasts of price inflation.2s® B

Paridoxically, however, having prohibited expert testimony, these'eg
then permit the trier of fact to consider inflation based on his admit
less precise common experience. Thus, while this approach conscnm‘j
cial resources by avoiding complicated, time consuming economic 't
mony, it lacks predictability and accuracy because the trier of fact jg gl
lowed to speculate without the benefit of expert guidance. In addit;
such speculation is contrary to the Supreme Court’s requirement in, Pfe
JSer that a litigant offer sufficient proof before the trier of fact is permi
to consider inflation in estimating the worker’s lost future carnings,

C. The Below Market Discount Rate or Real Interest Rate Appr

The below market discount rate approach avoids predictions, _;_.a-'

and speculation over future inflationary trends and interest rates beca
it does not require the parties to prove future inflation or discount rat_
trial.*" While the plaintiff still must prove that his annual wages wou
have kept up with inflation, and the defendant may try to prove Y
would have fallen below it, the litigants need not predict a specific fi
inflation rate. Because real interest rates are presumed to be relai
stable over time, the parties need only compare inflation rates with b
ical observations of interest rates on risk-free investments to detc_,
the real rate of interest.?®® The average difference between interest 3
inflation rates is the below market real rate of interest used to discoy
the estimated earnings stream, which was calculated without adjusting:
future inflation. Consequently, this approach promotes judicial efficien
by reducing trial time and litigation costs and complexities, while atJ
same time encouraging predictable damage awards.?®® Moreover, awé
calculated under this approach are remarkably similar to ones dcriqu:

Id.

Id. at 536, 538.

Doca, 634 F.2d at 39,

1d.

Culver v. Slater Boat Co. (Culver 11), 722 F.2d 114, 121 (5th Cir. 1983) (en banc).

entical result
2 late 2 $250,00
k24 30, 34 (2
e 41, at 95
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versed if it uses a rate between 1.0% and 3.0% and explains its choice

o

VI. ConNcLusION

.’\:f{:}:‘
The Supreme Court in Jones & Laughlin Steel Corp. v. Pfeiferr®s ,-wl_

ognized that inflation is an economic reality and must be considered iy A
; par Yy Sec

determining an award for lost earnings. When trying federal cases, courtg - f
can no longer refuse to consider inflation because it is too “speculative » WOUII pr
The Court, however, did not select an exclusive method for calculaiingf o :;a jowiate

lost future earnings. It merely rejected the traditional approach and helq s
that the total offset approach could not be forced upon unwilling litigantg
as a rule of law. WER
Most circuits do not insist that fact finders use a particular method """
when dealing with inflation. Only the Fifth and Eleventh Circuits require -3
the use of a single exclusive method. The other circuits, though stating *ai’
various preferences, follow the Supreme Court’s example in Pfeifer and ¢
allow the litigants and the trial court judge to choose the most appropris g
ate discount rate, based on economic testimony and the particular circum-
stances of the case. S
This case-by-case approach is time consuming and costly to liLiganuéﬁl
and places an unfair burden on trial courts. Trial courts are no more ca- 34 §
pable than the Supreme Court of performing complicated economic anal- |
ysis. Reliable data indicating how well the various approaches predict fu- ' ;
ture earnings is currently unavailable. Thus, rather than merely stating #:1
that the legislative branch is better equipped than the courts to analyze
this problem, the Supreme Court should recommend that a study group .,
comprised of lawyers, economists, and financial advisors systcmatimllyc'{_
apply the various approaches to past data and ascertain which approachugggj
produce reasonably accurate, efficient, and predictable results.**® Balancx:
ing these often conflicting goals, the Supreme Court should then adopt the'™
best method as a rebuttable presumption,*®” placing the burden of show- T { 7

——

264. Pfeifer, 462 U.S. at 548-49. See Hadlcy & Rapp, supra note 9, at 31-32. Although noting
that a uniform discount rate of 2.0% is consistent with prevailing economic conditions and would be A .
simplicr and less costly to administer, Professors Hadley and Rapp agree the Supreme Court was wis i ;.5.'
to set an interval of from 1.0% to 3.0%. /d. An interval provides the flexibility necessary to adjust the ™ 9 -
discount rate to account for variations in real income growth and other case specific phenomenon. IJ-__I

265. 462 U.S. 523 (1983). Presumption *ha.

266. See Conklin, supra note 16, at 287. Mr. Conklin argues that we are choking our economy by : (1932); Brack's
awarding excessive damages, “premised on unsound and unreliable economic formulas.™ /d. Here 28 268. Commer

N —

ommends that the Tort Insurance Practice Committee of the American Bar Association form a study

group, composed of attorneys, money managers, and cconomists, to come to grips with the d‘“’"}ﬁg

dilemma. /d.

267. Under the rules of evidence, a rebuttable presumption holds true unless contradictory ‘;}1
dence is introduced to overcome it. BLACK'S LAW DICTIONARY 1139 (5th ed. 1979). A rebuttad® s

i
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Lawrence Hadley and John Rapp :|

i'.
i
H
The authors analyze the impact
of using alternative data sources
' to estimate the present value of
1| future lost earnings for two
‘ typical wrongful death cases.
| They discuss the types of data
: sources available and conclude
| that the resulting calculations
i - are not sensitive to alternative

data sources. In addition, they

i briefly discuss the great sen-

3 sitivity of present-value esti-

! mates of future lost eamings to
different discount rates.

HHIB | nalyses of future lost earnings
H B B [ Apose problems for econo-

' mists. Among the most im-
portant are choice of a data source for
projecting an earnings profile, in-

~~1 tegration of expected growth of real
wages into the analysis, and choice of
the appropriate discount rate for

Lawrence Hadley, Ph.D., is an
associate professor of economics
and John Rapp, Ph.D., is a pro-
fessor of economics in the Depart-
ment of Economics and Finance at
the University of Dayton, Ohio.

reducing the earnings profile to pres-
ent value.

No formulas provide universal
answers to these problems. Each case
is unique. The only general rule is that
good judgment is essential, which is
part of the reason that economists are
usually hired to do these analyses.
There are, however, underlying prin-
ciples that should guide them in these
analyses. Some understanding  of

-~ these principles is important for at-

torneys with cases involving future
lost earnings.

The Appropriate Source
of Income Data

Two major types of data are used
in estimating future lost earnings:
individual-specific data and public
data. Individual-specific data are
unique to an individual, while public

|

[Estimating Future
Lost Earnings |

Some Common Problems
1 ! " l

l
|
l

data cover many individuals and are !

~ compiled by sampling techniques.
Most individual-specific data come
from individual tax records, while
most public data come from

The choice between these two is not
always obvious. Generally, indivi-
dual-specific data are preferred when
plaintiff has a long and stable em-
ployment history. Since earnings in-
crease as people gain experience in an
occupation, however, their income
data may underestimate their future
earnings potential if they have recent-
ly entered the labor force or if they

government publications. ‘

have recently changed occupations. In |
these cases, public data are superior
since they are based on average oc-
cupational earnings, which will more !
accurately estimate an individual's
future earnings. Good judgment based
on familiarity with the experi-
ence-earnings profiles of various oc-
cupations is the only basis for choice |
between the two sQUrCes. :
Where public data are judged ap- L
propriate, the problem of choosing-
between alternative s
addressed. The Bureau of the Census |
publishes two commonly used |
sources. The ] '
r{s on consumer income (Series §
pP-60, No. 142) includes an annual,
Money Income of Households, Fam- |
ilies, and Persons in the Uniled &8
States.' 1t reports data on average in-
come disaggregated by various
categories, including

v

age, race, scX, education
__occupation, marital stat .

family size, and geographt
region. A second publication from
the Current Population Report &
(Series P-60, No. 139), Lifetime Ea™
ings Estimates for Men and Womet
in the United States: 1979, gives o€
tailed age-earnings profiles by level0l
education, sex, and labor-force
These profiles reflect the imp
work experience on earnings over L
life cycle by education and sex, b
not by specific occupation.

TRIAL, February 1985
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The Bureau of Labor Statistics
(BLS) is the other major source of
.data on wages and income. Perhaps
:ns most useful publication is Occupa-
! tional Outlook Handbook (Bulletin
,2205), which gives starting and aver-
‘age salaries as well as a general out-
_look on career prospects for a wide
! ‘;ange of occupations.” BLS also pub-
| hsheS Monthly Labor Review, an im-
rtant source of economy-wide data
‘on labor markets and prices, and
Area Wage Surveys (Bulletin 3025 for
‘the 1984 series), which provides de-
‘tailed wage rates for specific blue-
;collar and clerical occupations in a
Iarge number of U.S. metropolitan

" In addition to these regular publi-
- cal:ons, BLS publishes many occa-
1 'sional reports that analyze earnings in

;'free monthly newsletter titled Just
| Published.
The criterion for choosing a data
!l source must be the accuracy with
i which the data conform to the specif-
fi.dcs of the individual’s anticipated
fi iworking carcer. In some cases, these
- specifics may be detailed (e.g., a full-
fitime unionized tanker-trailer milk
: truck driver with three

ichool, living in Dayton,
{Ohio). In other cases, they may
100t be (e.g., a high school dropout
With less than three vears of high
School, living in Dayton, Ohio, who
45 no significant work experience).
Casionally, there may be just one
lsouﬂ-'e of data relevant to an individ-
‘;“31 s expected career, but frequently
,‘hffﬁ are two or more about equally
{pplicable to that career. -
€ major point is that the valua-
k E“" of future lost earnings is typically
Ot highly sensitive to a data source.
i Where equally relevant sources of
Ublic data are available, the choice

| XtWeen them will usually make little

difference in the estimate of pecuniary

loss.

Two Typical Cases

To support this point, we analyzed
two typical wrongful death cases us-
ing the hypothetical individuals men-
tioned above.

The first, Mr. Truck, was born on
January 1, 1958, quit school at age 18,
and served in the military for two
vears until the end of 1978. He mar-
ried in 1979 and worked at various
low-paying jobs through 1981. In
January 1982, he landed a union posi-
tion as a trainee driver of a tanker-
trailer milk truck in Dayton, Ohio.
He completed his training program in
December and was ready to begin his
own route when he was Kkilled in a
three-car accident on January 1, 1983,
his 25th birthday. The accident was
due to the negligent driving of Mr.
Drunk. Mr. Truck is survived by his

child.
At least two sources of data on the
earnings of truck drivers are suitable
for estimating Mr. Truck’s lifetime
earnings. The first is the Area Wage
Survey series published by BLS.
This source (Bulletin 3020-
66) identifies the

hourly wage for “heavy
truck drivers” in Dayton,
Ohio, for December 1983 as $9.89.
Assuming a work year of 2,080 hours,
annual earnings for Mr. Truck are es-
timated at $20,571.

The second, an occasional BLS
report, is a 1979 study, Union Wages
and Benefits: Local Truckdrivers and
Helpers (Bulletin 2089). This source
gives the September 1979 hourly wage
for unionized “milk tanker-trailer

ETRIAL, February 1985 o

lruck drwers in Cmcmnan Oh10 as

$8.35. Using the “Employment Cost

. Index for Wages and Salaries by Oc-
I cupation” (published quarterly in the

Monthly Labor Review) to inflate this
figure to 1983 prices, the estimated

| hourly wage is $10.23, which results
. in estimated annual earnings of
$21,278.

Table 1 presents the results of a

simple analysis of Mrs. Truck’s pecu-

| Area Wage Survey datum.

niary loss. At age 25, Mr. Truck had
a work-life expectancy of 33.4 years.
The third line of column 1 shows that
the present value of Mrs. Truck’s loss
(using a net discount rate of 2 percent)
estimated from the BLS study of
union wages is $380,949 as of January
1, 1983, while the third line of column
2 shows her loss to be $368,291 when
the same estimate is made with the
These

* present-value figures have been re-

--unemployed-wife- and - one- minor ---

duced by the normal 26 percent to al-
low for Mr. Truck’s personal con-
sumption, but-the results are— -

simplified in that they do

not account for

fringe benefits or for
the value of the household ser-
vices a husband normally performs.
Neither of these simplifications im-

| pacts on the major point: the small

29
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size of the difference between the two

estimates. In relative terms, Lhe d1f~ -

ference is only 3.4 percent.

Which of these two sources is bet-
ter? With respect to the particulars of
time and geographic location, the

Area Wage Survey is superior. But

with respect to union status and type
of truck driven, Union Wages and
Benefits is more consistent with the
particulars of this case. Neither is su-
perior on all counts, and an econo-
mist might well present estimates of
pecuniary loss using both sources as
a basis for upper and lower boun-
daries of the loss. As long as an econ-
omist uses either or both of these
sources for estimating the earnings
base, however, the jury would have a
reasonable approximation of future
lost earnings.

these, however, presents data on the

basis of type of truck, geographxc }

region, or trade-union status.

Columns 3 and 4 of Table 1 show
the same present-value analyses of
Mrs. Truck’s loss using these two
sources, resulting in much larger dif-
ferences between the estimates of loss.
Considering all four estimates from
Table 1, the difference between the
high and low estimates is more than
15 percent as compared to the 3.4 per-
cent difference between the first two
sources.

This highlights the importance of
having an economist with extensive
knowledge of public-data sources and
with good judgment estimate the
value of future lost earnings. In this
case, the last two sources clearly
should not be used.

Table 1

Mrs. Truck’s Pecuniary Loss

(1) (2 3) (C))
BLS Study
of Union Area Current
Net Discount Wages of Wage Population Rytina

Rate Truck Drivers Survey Reports Study
0% $525,907 $508,433 $478,724 $451,685
1% $445,222 $430,428 - $405,278 $382,387
2% $380,949 $368,291 $346,771 $327,185
3% $329,298 $318,357 $299,755 $282,824
4% $287,427 $277,877 $261,640 $246,862

Two other sources present data on
the earnings of truck drivers, but they
are clearly inferior for Mr. Truck’s
case because they are less detailed and
thus conform less accurately to the
specifics of his career prospects. One
is the previously mentioned Current
Population Reports: Money Income
of Households, Families, and Persons
in the United States, which presents
annual median income of full-time
male workers in the occupation group
“transportation and material mov-
ing.” The other is a study by Nancy
Rytina in the April 1982 issue of the
Monthly Labor Review. It analyzes
median weekly earnings of full-time
male workers in various occupations,
including truck driving. Neither of

Extensive detail as in the case of
Mr. Truck, however, is not always
available. Thus, more general sources
must be used in some cases. This is il-
lustrated by the second hypothetical
case.

Mr. Facture, born on January 1,
1962, was also killed in the same ac-
cident. He was 21 on the day of his
death and is survived by an unem-
ployed wife and a minor child. He left
high school in 1980 having completed
less than three years toward a diplo-
ma. For two years he was employed
in low-paying jobs at fast-food res-
taurants, but just before his death, he
had obtained an unskilled job in a
local factory. Obviously a more gen-
eral source of data is called for since

MTr. Facture’s career prospects are not
as well-defined as those of Mr. Truck,
- Deciding on a source of income
data to estimate Mr. Facture’s ful:urc
earnings must draw on one of the two -
facts relevant to his career prospects, ,
The focus could be on his unskilled -
factory position, in which case the"
logical data are the hourly wage rates”
compiled by industry and published in
the Monthiv Labor Review (see. for
example, the April 1984 issue, Table |
14, page 69). This source shows the
average annual hourly wage rate m:,'
manufacturing for 1983 as $8.84. As,.
suming a work year of 2,080 hours, '
this generates an estimate 0I'$18 387
for Mr. Facture’s annual earnings.
The alternative is to focus on his’
educational attainment, in which case
there are two equally good sources.”
One is the Current Population Re-
ports (Series P-60, No. 142) mention-,,
ed earlier. Table 37 reports the 1982 .
annual median income of male work- .
ers with one to three years of high"
school as $17,496. Adjusting this for
inflation produces an estimated an- .
nual income of $18,376 for 1983. The ,
other source is the Bureau of the Cen- -
sus study, Lifetime Earnings Esti-
mates for Men and Women in the
United States: 1979. The annual earn-
ings by age in Table B-1 of this study .
have been adjusted to 1983 dollars,
and used to estimate Mr. Facturc s:
lifetime earnings. 4
Table 2 presents an analysis of Mrs.;
Facture’s pecuniary loss similar to lhc.;.._
one in Table 1 for Mrs. Truck. Mr.;
Facture’s work-life expectancy is 36. 2*.
years. Using a net discount rate of 2,
percent, the data from the Monthly.:
Labor Review (column 1) leads to an -
estimate of $348,129 for the present *
value of the loss. The same analysis
using the Current Population Reporls
data (column 2) produces a present-
value estimate of $347,921, and the!
earnings profile constructed from the
1979 Bureau of the Census study (col-#
umn 3) is the basis for an estimate of -
$353,668. In percentage terms, the:!
difference from lowest to highest ofi”
these three is 1.6 percent—less than”’
the difference between the two prcf o
red results for Mr. Truck. :
The analysis of these cases leads t0
the conclusion that alternative sources |
of data do not greatly affect present-"
value estimates of pecuniary loss.
Thus, as long as an economist has
chosen a source consistent with the’
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facts of the case, the data should not
distort the accuracy of present-value

results.

productivity Gains and
the Discount Rate

In calculating damages in a legal
action, it is necessary to discount all
future dollar values to present values.
The basic problem for economists in
this procedure is selecting the ap-
propriate discount rate. To illustrate
the sensitivity of estimated economic
losses to alternative discount rates,
Tables 1 and 2 show the present value
of Mrs. Truck’s and Mrs. Facture’s
losses when discounting at rates rang-
" ing from 0o 4 percent. Clearly these
awards are tremendously sensitive to
the discount rate.

Unfortunately, identification of the
“correct” discount rate has been a
subject of disagreement among eco-
nomists. Several methods have been
suggested.® Our preference is for the
“real interest rate” (or “net discount
rate”) approach. This approach de-
fines the appropriate discount rate as
the market interest rate minus the sum
of the expected inflation rate and the
expected rate of productivity growth
for the cconomy on average. Further,
in our opinion, current €CONOMIC cON-
ditions warrant a net discount rate of
2 percent. This view is based on an
estimate of 6.5 percent for inflation
and 1.5 percent for future productivi-
ty growth. Thus, an interest rate of
approximately 10 percent on treasury
bills minus the sum of 6.5 percent and

1.5 percent equals a net discount rate
of 2 percent.

The legal system may be resolving
disagreement over the discount rate.
Recently, in Jones & Laughlin Steel
.Corp. v. Pfeifer,* the Supreme Court
ruled that 1 to 3 percent is an appro-
priate discount-rate interval within
Which courts may operate without
nsk of reversal on appeal.® It is a short
step to the implication that sinee a net
rate ol 2 percent is the middle ground,
o is preferred. Certainly, a uniform
discount rate has an appeal in terms
of simplicity and cosf savings. Also,

‘anet discount rate of 2 percent is con-
Sistent with our view of prevaﬂmg

‘€conomic conditions.

+Despite the appeal of umformny,

ing an interval (as opposed to a single
rate) that allows some flexibility in ad-

Table 2

Mrs. Facture’s Pecuniary Loss

(1)
Average
Net Discount Earnings in

Rate Manufacturing
0% $492,551
1% $411,545
2% $348,129
3% $297,980
4% $257,921

(2) (3)
Current Bureau of the

Population Census Earnings
Reports Profile
$492,256 $500,387
$411,299 $418,093
$347,921 $353,668
$297,802 $302,721
$257,767 $262,025

the Supreme Court was wise in defin-

justing the rate to specifics of in-
dividual cases. The major reason for
such adjustments is the variation in
the potential for real income growth
between individual workers.

Real income can grow only when
worker productivity grows, and pro-
ductivity growth should be divided in-
to two components for analytical pur-
poses. The first is the average econo-
my-wide productivity growth that
results from socicty’s investment in
knowledge, technology, and capital
goods. The courts have called these
“societal factors.” Historically, this
has averaged about 2.5 percent in this
century. But given the structural
changes of the 1970s, we believe 1.5
percent is a more reasonable estimate
of average productivity growth in the
future.

The second component is the devi-
ation of an individual’s expected pro-
ductivity growth from the national
average. Some workers have greater
potential than others for income
growth over their life cycle due to ed-
ucation and/or occupation. Some will
expericnce above-average income
arowth; others, below-average
growth. The courts have called these
“individual factors.”

Our defense of a net 2 percent dis-
count rate is based on a 1.5 percent
average productivity growth for the
overall economy. This implies that the
average worker can expect his or her
real income to grow at 1.5 percent an-
nually in the foreseeable future. But
those workers who are expected to
realize above-average productivity

gains (and thus above-average real in-
come growth) should have their earn-
ings discounted at a net rate below 2
percent. For example, a worker who
can reasonably expect a 2.5 percent
growth in wage income would be fair-
ly compensated by a present lump-
sum payment only if his or her current
carnings were discounted at 1 instead
of 2 percent. On the other hand, a
worker whose wage income is ex-
pected to grow at a below-average
rate should have current carnings dis-
counted at a net rate of 3 pereent.

Identifying the exact amount of
future growth for a worker’s income
is not possible even for workers who
are well-established in occupations.
The best economists can do is to make
qualitative categorizations based on
information in the BLS Occupational
Outlook Handbook. 1t is reasonable
to identify occupations in which pro-
ductivity growth is expected to be
average, above average, or below
average. But courts should reject as
overly speculative an opinion that
productivity growth in a particular oc-
cupation, based on historical trends,
will be 2.75 percent.

The wisdom ol the Supreme
Court’s definition of an interval from
which to select the appropriate dis-
count rate now becomes clear. Even
though economists do not have ade-
quate techniques for projecting the
exact earnings of a worker including
expected growth due to individual
productivity factors, we can identify
workers who have approximately
average, above-average, or below-
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An actual case history: . .

“| simply
could

% not be

* happier
with my rebuilt
dual disk
Wangwriter.”

Thomas C. Soraghan, Esquire
Belleville, linois

“For what | consider 10 be an extremely
low price, | have purchased a Wangwriter
which does anything {and much more
{han} we have asked of it. So far, nt has
not needed a single repait of any kind.

“your machine is greal, the price 1S
perfect, and the “after the sale”” service 15
unbeatable. | am frequently
recommending your 11 yachine and yout
company o my atlorney fnends.”

Wang tactory-remanufactured and
guaranteed used WPS and OIS syslems
and penpherals at thousands off Wang
list prices.

Sales, rentals and leases throughout the
Urited States with no money down

for credit-approved purchasers,

speedy delivery; guaranteed

Wang mainienance contract
support, and an
unconditional 15-day !

return privilege. 9
'/

LT

For a free catalog, call toll-free
1-800-321-2986
dunng business hours, Eastern hime.

AUTHORLIED UBED EGLISMENT DEALER

ELECTRONIC OFFICE
K3 EXCHANGE, INC.

THE PRE-OWNED [0 EQUIPMENT PE

P TR A PR Lot B bmarit

AQUATIC INJURY
'SAFETY GROUP

An association of attorney's repre-
senting aquatic injury victims, and
committed to promoting aquatic
safety.
Membership open 1o ATLA attor-
neys actively representing victims
of aquatic accidents, such as div-
ing accidents — above or in-
ground pools and open bodies of
water; drownings in same; mis-
cellaneous other aquatic injuries
involving slides, boards, diving
blocks and other equipment.
Benetits of membership include:
Educational seminars on diving
and other aguatic injurnes
Periodic newslelters
Resource materials suitable for
use with all types of aquatic cases:
—Sample complaints and
pleadings
—Depositions of industry
personnel and experts
—Interrogatories
_Studies and Articles
_ Past industry trade
publications
_Settlement lists of recently
settled cases

For Additional Membership
Intormation, Call or Write:

RQUATIC INJURY SAFETY GROUP
1066 PENOBSCOT BUILDING
DETROIT, MICHIGAN 48226

(313) 963-1600

average growth prospects. Thus, a

 reasonable procedure for dealing with-
the productivity issue in estimating the ¢
present value of lost income is to start "
with a 2 percent net discount rate,”
which gives a worker credit for real’
growth equal to the expected national
average. From this point, the discount
rate may be adjusted to reflect the ex-
pectation of productivity gains. %

“Dr. Stone’s moral thinking 1s at its besl
patients.

By Alan A. Stone.
234

Issues in Forensic Psychiatry

By the American Psychiatric Association
#48.045-9, $15.00. 2g4 pages, softcover. May 1984,
Psychiatric Association.

Edited by Kenneth Tardiff. M.D.. M

By

#48-101-3, £15.00, 120 pages. softcover, May 1

(shipping!handli_ng&;)‘:eaanmml
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.
Books about Psychiatry for LAWYERS
k when he explores various aspects of promising and undertaking
obligations, for instance in his careful analysis of therapists’ legal hability for the sexual abuse of their

Law, Psychintla'.l!)md Morality: Essays and Analysis

pages, index, May 1984. Casebound edition: #48.0289,
The volume is divided into four pans: Psychiatnsts in the
Ethical Problems of Psychiatry, and Psychiatry and Morality.

This book contains the full texts of important pusition statements and task force repors of the American

The Psychiatric Uses of Seclusion and Restraint

PH.
176 pages. index. May 1984. Casebound cdition: § 48-029.7, 522.50. Softcover editivn: #48:030-0, $15.00.

Legal Issues in the Private Practice of Psychiatry
vel 1. Klein. JoAnn E. Macbeth, and Jose| h N.One

Send a check or muney arder in the amount of the cover price. plus $2.00
- 1400 K Street.
1 1-800-368-5777

MasterCard or Jisa holders cal
2 - call 682.6262)

Washington, D C.
10 place your order by phone 195 EST, in Washington, D.C.

—

New York Times

§27.50 Soflcover edilion: #48-038-6, $18.00
Courtroom, Lawyers in the Mental Hospital, The

N.W.. Suite 505:

Conclusion

Significant differences of opinion
among economists do not typically
arise about the use of alternative
sources for earnings data. Estimates '
of the present value of future earnings
are typically not sensitive to the choice
of data source. Also, professionals do
not differ on methods to analyze
data. All economists agree on the ba-
sics of estimating an earnings profile
and reducing it to present value.

Most differences of opinion arise
about the choice of a discount rate.
Therefore, it is good that the Supreme
Court has set guidelines likely to lead
to some degree of uniformity among
economists making this choice. If the
legal system continues to use €cono-
mists as experts in cases of lost future
earnings, however, the system should
accommodate the judgment of theex-
pert. Workers differ regarding their
expected growth rate of wages, and:
some flexibility in the choice of a dis-’
count rate is the most appropriate way !
to adjust the analysis for thesc dif-
ferences on a case-by-case basis. ®

Notes

Materials published by the Bureau of the
Census can be obtained through the Supa-
intendent of Documents, uUsS. :
Printing Office, Washington, DC 20402,
202-783-3238. :
Materials published by the Bureau of 1.abof
Statistics may be obtained through the B
reau of Labor Statistics, Office of Public
tions, Washington, DC 20212, 202-523-1239-
For a more extensive discussion, s
Carlson, Economic Analysis v. Courtroom
Controversy: The Present Value of Futurt:
Earnings. A.B.A. 1., May 1976, at 6284
Jensen, The Offset Method for Determilt |
ing Economic LOss, TRIAL, Dec. 19838
84: and Mead, Calculating Present Valit:,
TRIAL, July 1984, at 16. i
103 S. Ct. 2541 (1983). In Pfeifer, the Coutt
limited its holding to suits brought under U¥
Longshoremen’s and Harbor Workess
Compensation Act, 33§ US.C. 905(b)-
For a discussion of Pfeifer and related cass
see George, Simien & Culbertson,
Courts and Inflation, TRIAL, July 1984,8
22. &
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IT is always with a sense of wonderment and frustration that one
observes the extraordinary difficulties which so relatively simple a
matter as the liability for interest on outstanding monetary
obligations has encountered in English law. The subject has for
many years been “riddled with inconsistencies,”* as was recognised
as early as 1807. In 1978 the Law Commission produced a Report?
of 68 pages with a Draft Bill of more than a dozen, partly very
long and complicated clauses. Yet other legislators required no
more than a sentence or two. In France damages and interest are
put on the same level and are normally payable only in case of
default (Article 1146). Impossibility of performance relieves the
debtor of liability (Articles 1147 and 1148). Damages and interest
are payable for the loss the creditor suffers or the gain of which he
is deprived (Article 1149) and, except in case of fraud, are payable
only to the extent to which they were foreseeable (Articles 1150
and 1151). Normally only the statutory rate is payable, i.e. an
amount equal to the discount rate of the Banque de France. But in
commercial cases, in case of bad faith and similar circumstances
additional interest and even compound interest may be payable
(Articles 1153 and 1154). In Germany the debtor’s normal liability
is limited to the statutory interest of 4 per cent., but the damages
payable in case of default include interest at a higher rate (sections
246, 288) and may include compound interest. In Switzerland a
defaulting debtor is liable as a rule to pay interest at the statutory
rate of 5 per cent., but higher rates may be allowed by way of
damages (Articles 104 to 106 of the Code of Obligations). In
Scotland interest “is the normal compensation.or damages given
for the delay or failure of another party to pay a sum of money,
whereby the creditor does not gain the ordinary legal profits of
money or has to replace it from other sources™; as Lord Kincairney
put it in 1897, “in the ordinary case the damage due for delay in

! McGregor on Damages (14th ed., 1980), 5.447, who refers to the reporter of De Havilland
v. Bowerbank (1807) 1 Camp. 50, who noted: “It would fortunately be a very difficult matter to
fix upon another point of English law on which the authoritics are so little in harmony with each
other.”

? Cmnd. 7229. The Lord Chancellor had referred the matter to the Commission in 1974,

’D. M. Walker, The Law of Damages in Scotland (1955), p.182 or The Law of Contracts
(1980), section 33.16; on Scotland see Lord Denning in Jefford v. Gee [1970] 2 Q.B. 130, 145,
or already Lord Atkin in Kolbin & Sons v. Kinnear & Co. Ltd. (1931) 40 L1.L.R. 241 and Lord
Normand in Riches v. Westminster Bank Ltd. [1947] A.C. 390, 411.
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payment of money is nothing but interest.”* Where money is due
and payment has been demanded, but withheld, interest is
recoverable as of right, a fact which has had singularly little
influence on English law, but deserves great emphasis. Similarly it
is remarkable that, for instance; in Ontario as early as 1897 the
legislator granted a right to interest.’ In the United States of
America Professot *Williston' has ‘stated“that! “interest'/may be'
awarded by the law of damages,” and has conferred his great
authority upon and adopted the following surnmary by a
Pennsylvanian court®: ' /-

“In all cases of contract interest is allowable at the legal rate
from the time payment. is withheld “after lt has become the
duty of the debtor to make such payment; allowance of such
interest does not depcnd on discretion, but is a legal nght It
is a right which arises upon breach or discontinuance ‘of the
contract provided the damages are ascertainable by computation
and even though a bona fide dispute exists as to the amount of
the indebtedness.”

BIBL, N o,

Interest is “an additional element of damage. s
In England the legislature has intervened on no less than five
occasions, viz. in 1833 by Lord Tenterden’s Act, in 1838 to provide
for interest on judgments, in 1934 by the Law Reform (Miscellaneous
Provisions) Act, in 1969 by the Administration of Justice Act and
in 1983 by the insertion of section 35A into the Supreme Court Act
1981 (and corresponding provisions of the County Courts Act 1959
and the Arbitration Act 1950). As a result of this legislation in
most cases the court has a discretion to award or withhold
interest—a typical ‘compromise of modern English law of which
Lord Ellenborough C.J. disapproved when he said in 1807: “My
great object is to have a fixed rule and to exclude discretion.™
Although Lord, EII ‘?ugh s, view is entitled to much sympathyl
and support, “it’ m be adm:ttcd that in prachce ]udgcs almost-
invariably. award mterest wﬁenever. they have a dlscrctmn to do s0;
accordingly the distinction has become almost academlc By section
35A of the Supreme Court Act 1981 put into force in 1983 they

* Quoted by Walker loc. ar.

3 For details see Toronto Railway Co. v. Toronto Corporation [1906] A.C. 117.

¢ Law afComacn (3rd ed. byJa:ger, 1968). Vol 11 5.14:2. N SR AT

75.1417. - ¢ '

* An clementary, ‘almost m:slcadmg mpamuve s‘urvty is'to bc fnnnd in paragmphs 57 to 64
of the Law Commission’s Working Paper No: 66 (1976) on Interest. No reference is there made
to the Commonwealth. Nor is there any reference to compound interest or to the really
fundamental practice of interest (additional to the statutory interest) being ‘payable by way of
damages for default. Hence the realities of the legal situation in foreign mu.nmcs{‘ts’ not
discernible. See also paragraph 41 of the Report, n.2 above, it 0l £ munetan Lty

? De Havilland v. Bowerbark (1807) 1 Camp:.50. . 1R 9‘ s& ,B AR w*\ "’?-‘1 H
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may (and will) award interest even where after .the. jnstitution but
before the termination of.the proceedings the,debt is paidin 1.
.:Yet there remain certain, problematical areas.; There.. cannot be.
many cases in which the pre-1983 law falls to be considered and it
has to be decided whether interest may be ordered to be paid in
cases in which payment was made after the institution but before
the termination of proceedings. But the question remains whether
interest may be claimed in cases in which the , principal was paid
before the institution of proceedings..Moreover, js.an award of

interest always discretionary, as the statutes of 1934 and 1981 seem
to indicate, or can it be claimed as of right? Can interest be.
claimed as a head of damage? Are there cases in which compound
interest may be claimed, though the statutes of 1934 and 1981 do
not authorise it? To these and connected problems it is now

intended to turn.

11

It is generally believed and has recently been authoritatively
stated!! that the decision of the House of Lords in London

" Chatham and Dover Railway Company v. South' Eastern Railway

Company' was to the effect “that at common law, in the absence
of any agreement or statutory provisions for the payment of
interest, a court has no power to award interest, simple or
compound, by way of damages for the detention (i.e. the late
payment) of a debt.” The decision of 1893 doubtless had this
effect. Nevertheless close analysis provokes a question mark. The
appellant’s argument was “that interest may be claimed at common
law on sums improperly detained,””? and Lord, Herschell L.C. so
stated the argument. He would have been inclined to uphold it -
. “for this reason that I think that when money is owing from
one party to another and that other is driven to have recourse

to legal proceedings in order to recover the amount due to
him, the party who is wrongfully withholding the money from

the other ought not in justice to benefit by having that money

in his possession and enjoying the use of it, when the money
ought to be in the possession of the other party who is entitled

to its use.”™ D onags Bt 3oe VOCY SRR NI ATy
But a decision of the Court of King's Bench of 1829'* and the
restrictive character of the legislation of -1833 prevented Lord

i -

1 This provision stems from the Report of the Law Commission in 1978: n.2 above.

U President of India v. La Pintada Compania Navigacion S.A. [1984] 3 W.L.R. 10, 17
i called La Pintada), per Lord Brandon of Oakbrook., ;- .o, .. i e Hikay

12 (1893] A.C. 429. :

B p.432. % 2 gl ,

" p.437. il e BER T fper e

1S Page v. Newman, 9 B. & C. 378. A
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Herschell from following his sound instincts, although he was not
altogether satisfied with the reasons given almost 70 years earlier.'®

It will be noted in the first place that no argument was founded
on or reference made to the decision in Hadley v. Baxendale"
which in 1854 had conclusively defined the conditions in which
: damages for breach of contract were and are payable. Instead the
House of Lords merely relied on a decision of 1829 given 25 years
before that leading case on damages. In other words, in 1893 no
lawyer viewed the problem in the light of the law relating to
breach of contract or duty and to damages. This is not only a
remarkable oddity, but, as will appear, also a point of fundamental
significance. :

Secondly, one cannot help suspecting that there did not exist
complete clarity as to the legal nature of interest. Lord Herschell’s
reference to the benefit derived by the debtor from his failure to
pay indicates that what was in his mind was the idea of the
debtor’s enrichment rather than the relevant and much more
important element of the loss suffered by the creditor or, in other
words, the characteristics of damages. Since the days of Roman
law interest has rightly and, indeed, necessarily been treated as a
form of damages, as standardised damages; one of the leading
Roman lawyers of our times, Professor Kaser, speaks of the
Roman idea of “pauschalierter Schadensersatz.”"® And, as we have
seen, ' Scottish law, the French Civil Code, the Swiss Code of
Obligations and American law equiparate damages and interest.
The same idea has frequently been expressed in Getmany and was
in recent years happily formulated by Professor von Maydell."®
Even in England Lord Wright said!%:

'~ “The essence of interest is that it is a payment which becomes
due because the creditor has not had his money at the due
date. It may be regarded as representing the profit he might
have made if he had had the use of the money, or, conversely,

Huy the loss he suffered because he had not that use. The general

=y tidea is'that he is entitled to compensation for the deprivation.”

Tean

g

ST

S aBSasmil

Ay avimiy Toaird 1o 0¥ e a paem P . . N
En‘riclhrﬁent_,”on the other hand, is an entirely different principle. If
it were the test for the payment of interest, the question would be,
not what if anything the creditor lost or failed to gain, but what if

* Similarly the restrictive character of the legislation of 1934, 1969 and 1983 prevented Lord
Brandon from departing from the decision of 1893. Thus we remain saddled with bad law,
because the legislator intervened, but failed to reform it satisfactorily. The common law is
ossified by ineffective legislation—a somewhat ironic situation, 17 (1854) 9 Ex. 341.

" Das Romische Privatrecht (1971), p.516. The translation is difficult. Perhaps “liquidated
dﬂmﬂsc““‘ﬂ]dﬂ-" L " L L P T BT | PR I8 MR s R Y ‘ 2

" Geldschuld und Geldwert (1974), p-140: “Rather the claim for interest is the normal form
of the claim for damages in the event of the default of the debtor of a monetary obligation.”

.+ ™ Riches'v. Westminster Bank Ltd. [1947) A.C. 390, 400. Note the word “entitled.” 1/
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anything the debtor saved or eamed: ‘It may well be;’ thereforé;
that, if in 1893 the argument had been put on the footing' of the
law of damages rather ‘than on the sterile doctrine .of precedent
which commanded - obedience to a decision rendered 25 years
before the law of damages was fully developed, the’ House of
Lords would have decided differently. Appreciation of that fact
might have induced subsequent generations of lawyers by established
techniques to get rid of the shackles of the decision of 1893:
distinguishing it, pointing to the inadequate argument, stressing the
misplaced reference to.the debtor’s enrichment rather :than the
creditor’s loss, limiting it to the specific facts of the case, i.e. sums
due in respect of a mutual accounting arrangement, ' might -have
provided useful weapons. -

One half of this step was taken in 1952 by Denning L.J. (as he
then was) whom Romer L.J. followed.?® With his usual grasp of
the essentials of a problem Lord Denning tried (albeit obiter) to
rationalise the decision of the House of Lords in 1893 by taking up
the suggestion made in 1867 by Bullen and Leake,? but ignored by
the House of Lords in 1893 that interest considered as damages is
“35 a rule too remote,” but may well be recoverable when, as in
the case before him, “there is a special loss foreseeable at the time
of the contract as the consequence of non-payment.” The point
was actually decided in this sense in 1981, when the Court of
Appeal held? that the decision of 1893 did not preclude the
recovery of interest accrued before payment of the capital and
before the institution of proceedings if it could be claimed under
the second limb of the rule in Hadley v. Baxendale® according to
which damages are recoverable where they are “such as may
reasonably be supposed to have been in the contemplation of both
parties, at the time they made the contract, as the probable result
of the breach of it.” This approach, approved recently: by the
House of Lords in the case of La Pintada,* on the one hand
establishes the correctness of subsuming interest to damages and
on the other hand discloses what must respectfully be described as
a remarkable inconsistency: if interest can be claimed under the
second limb of the rule in Hadley v. Baxendale why should it not
also be recoverable under the first limb, where damages are such
“as may fairly and reasonably be considered arising naturally, i.e.
according to the usual course of things” from the breach? To say
that interest considered as damages is too remote is an argument

® Trans Trust v. Danubian Trading Co. Ltd. [1952) 2 Q.B. 297, 306.

7 3rd ed. (1868), p-51. It will be submitted below that Bullen and Leake were far too narrow.
2 Wadsworth v. Lydall (1981] 1 W.L.R. 598 (Ormrod aod Brightman LJJ. and Reeve J.).

B (1854) 9 Exch. 341. :

¥ Above n.1l.
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which at the present time is no longer realistic or persuasive and
which can only be described as an empty phrase. The modern test
is whether the debtor could reasonably foresee that in the ordinary
course of things the loss was likely to occur or was on the cards.?
Who would refuse to impute such knowledge to a debtor? Who
would venture to suggest that a defaulting debtor could not
reasonably foresee interest as the creditor’s loss flowing from the
failure to pay? « i A

There is a third point which renders the decision of 1893 a
freakish one. In 1874 it was finally established by the House of
Lords? that, where there is an obligation to pay a sum of money
with interest up to a certain due.date, but without any mention of
interest payable after the due date, then, in the words of Lord
Cairns L.C.,7

“according to the well-known principle which has been referred
to in many cases . . . any claim in the nature of a claim for
interest after the date up to which interest was stipulated for,
would be a claim really, not for a stipulated sum and interest,
but for damages, and then it would be for the tribunal before
which that claim was asserted to consider the position of the
claimant and the sum which properly and under all the
circumstances should be awarded for damages. No doubt,
prima facie, the rate of interest stipulated for up to the time
certain might be taken, and generally would be taken, as the
measure of interest, but that would not be conclusive. It
would be for the tribunal to look at all the circumstances of
the case and to decide what was the proper sum to be awarded
by way of damages.”

Or as Lord Chelmsford put it,?
“the distinction seems to be well established between cases
«..where the interest is expressly reserved in the instrument, and
«when it is not. In the latter case it is recoverable, not. as
- -nterest. according to the contract, but as damages for the
. breach of it.”. P .

One notices the emphasis upon the nature of the claim arising
upon default; it is for damages. Furthermore no doubt is expressed
about the existence or justification of the claim; in particular
nothing is said about damages being too remote. Is there really any
rational basis for suggesting that damages by way of loss of interest
are foreseeable, where the instrument provides for the payment of

“ Victoria Laundry (Windsor) Ld. v. Newman Industries Lid. [1949] 2 K.B. 528, 539, per

As&uiﬂ: LJ. (as be then was).sr o 309 0000y Aii? ity oz [t smroiig o404 g ap onar
i2 *.Cook v. Fowler (1874) L.R. 7 H.L: 27.¢ 13 5:002 grit-syubiieodh s il (4 Husmghy e Ml
7 At p.32. saranl ' bas wal 3.0
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interest:;,up to the due date, ‘but are not' foreseeable where in
respect ‘of ‘the period before default no-interest is stipulated? In
both cases foreseeability of damage by way of loss of interest in the
ordinary course ; of  things *is 1 a".question -of : fact.- Judges of “fact
should not be bound by a dogma expressed in '1829. Cook v.
Fowler was decided 45 years later. The case was not referred to in
argument in 1893 or in 1984. The House of Lords was therefore
unaware of the illogicality which it created and which subsequent
generations’ seem ‘to have accepted with a’substantial degree of
resignation; (3 D3isdates Gt v 5 rai vy oo '

- If these!submissions were: compatible ‘with the present state of
the law it would ‘mean that, apart from and parallel to the judicial
discretion conferred by statute to award interest in the event of
proceedings to recover the principal, there exists a common law
right to interest under either limb of Hadley v. Baxendale, i.e. in
practice primarily where the proceedings for the recovery of the
principal are never instituted. The co-existence of a right of the
creditor and a discretion of the court may," indeed, be another
oddity. It can readily be explained by the fact that the Law
Revision Committee’s Second Interim Report” which led to the
Act of 1934 is not only extremely short, but also refrains from
analysis of the problem or from any search for a principle; it
simply states that the Committee “have come to the conclusion
that the time has come when the old and rigid Rule should now be
altered.” However this may be, the co-existence above referred to
has a firmly established precedent which renders it much less
striking. It has long been a rule of equity that where a person has
improperly profited from his fiduciary position he is liable to pay
interest. In. Wallersteiner v. Moir® it was argued that interest could
only be awarded under the Act of 1934.- An exceptionally strong
Court of Appeal (Lord Denning M.R., Buckley and Scarman
L.JJ.) rejected the argument and held that the equitable right to
interest existed independently of the judicial discretion conferred
by statute. In addition we know that on account of equitable
principles Admiralty Courts have always awarded interest in a
large variety of cases,” and wholly independently of the judicial
discretion conferred by statute. If this is so, why should the right to

B Cmd. 4546. The Committee sccms to have taken its task a little lightly. Perhaps the
cxplanation is that a Law Reform (Miscellancous Provisions) Act was imminent and it was
necessary to render the Report so as to permit the problem of interest to be included.

% [1975] Q.B. 373. On this casc and the significance of the equitable rule sce below—n. 60
and text. The numerous old cases on the equitable rule are referred to and discussed in the
three judgments which in those days the Court of Appeal used to deliver to the great benefit of
the law and of lawyers.

3 In La Pintada, ubi supra, Lord Brandon (at pp.20 ef seq.) beld that in Admiralty equitable
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interest by way of general damages not also be recognised, seeing
that interest as special damage is. payable independently of statute?.

It is to be feared, however, that this line of reasoning cannot
stand with the decision of the House of Lords in La Pintada which
displays some very remarkable features and needs careful analysis,,
In 1977 arbitration proceedings were instituted for the ‘payment of
outstanding freight and demurrage. In 1981 the principal amounts

compound interest from the due dates to the date of payment and
ordered that interest should continue, to, be. compounded to the.
date of the award, it being obscure how the. compounding was to,
be effected. But the arbitrator also stated a special case asking
whether he had a right or .a,di’scrctquﬂ_t_,ql. qalwgrq;,(cpmpoupd)
interest. The question of ‘compound interest, important though it
is, receives no more than passing mention in the opinion’ delivered
by Lord Brandon of Oakbrook and concurred in by Lord Fraser of
Tullybelton, Lord Scarman, Lord Roskill and Lord Bridge of
Harwich. The reason is that interest was disallowed altogether on
the ground that before the amendment to the Supreme Court Act
1981, which came into force in 1983, neither a judge nor an
arbitrator could award interest in cases in which after the institution
of proceedings, but before judgment or award the debtor paid the
principal amount, for the Act of 1934 did not authorise the
payment of interest in such a case. ' o
It is possible that so perverse a result which probably isolates
England from the rest of sea-faring nations (including Scotland)
could have been avoided by a simple device. The arbitration
relating to freight and demurrage was in the nature of Admiralty
proceedings and could therefore have been said to be governed by
Sir Robert Phillimore’s highly significant, indeed authoritative
dictum in The Northumbria®: ' BT T
“The principle adopted by the Court of Admiralty has been
that of the civil law, that 'interest was always'due to the
- obligee, when payment was not made"ex mora of the obligor;
and that,  whether the obligation arose ex ‘contractu or ex -
delicto.”

principles did not 8O s0 far as to allow intcrest on sums paid before judgment or compound
interest. It is very odd that cquitable principles allow these very things in cases in which the
defendant has profited from a breach of his fiduciary position, but disallow them in Admiralty,
Isequityruuyinwuﬁhngamme:mw?m@mmdiﬂmteqmﬁu?m
ingenuity of lawyers is such that ‘many” would answer in'the affirmative.' See also Polish
Steamship Co. v. Atlantic Maritime Co. ("The Garden City™) [1984] 3 W.L.R 301, where Kerr
L.J. said obiter (p.315) that “there was no general power in Admiralty to award ‘compound
interest.” R R NP
2(1869) L.R.3A. & E. 6, 10 (emphasis supplied). ST LW [ ¢
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But though Lord Brandon noted this'dictum by a mere'reference,”
he"ignored ‘its' implications, “failed - to ‘investigate “the “civil law”
(possibly ‘as ‘adopted by Scotland); treated as a five times affirmed
“misconception”-'thé ‘attempt previously made’ in*Tehrio-Impex'v.
Gebr. Van Weelde Scheepvaartkantoor* to develop a distinct rule
for Admiralty cases, and put them on the same level as common
law cases governed by the decision of the House of Lords of 1893.

This led Lord Brandon to -the question whether the House
should depart from the rule which it considered to have been laid
down ‘by. the House of ~Lords’'in"'1893." Regrettably, yet
understandably e felt unable'to o’ so, seeing that the legislature
had intervened without retrospective effect and, so one may be
permitted to add, seeing further that as a result of the legislation of
1983 any departure from the decision of 1893 could only reach a
very limited number of cases thaf had occurred in the past. The
question whether in casu the general law would have allowed the
award of interest under the first and, possibly, the second limb of
the rule in Hadley v. Baxendale was not discussed. In the result it
must now be accepted that in cases which are not covered by the
legislation of 1983 interest in respect of sums paid after the
institution, but before the termination of proceedings cannot in
general be claimed. . e k. -

Lord Brandon, however, went further. By way of pure obiter
dicta he discussed the question whether interest would have been
payable if the debtor had discharged the principal sum before the
institution of arbitration proceedings. On the authority of the
decision of 1893 this was denied and in this respect too a departure
from that case would have been inappropriate, because, the point
was not in issue at all, though this was not the reason given for the
refusal to invoke the “Practice Direction” of 1966.% Lord Brandon’s
observations on this point acquire particular authority from the fact
that Lord Scarman and Lord Roskill demanded early legislation to
remove an “obvious injustice.” They thus made it very clear that in
their view the present law could not help. This, therefore, is a case
in which the obiter dicta are -so.strong that no argument of a
merely technical character can be expected to displace them. -

Nonetheless there remains one certain and one possible escape.

The former occurs where 'the second limb of the rule in Hadley
v. Baxendale - applies, for, as pointed out above, the House
expressly approved the decision of the Court of Appeal in

R

‘DAt p2l. S
¥ (1981) Q.B. 648.
®[1966] 1 W.L.R. 1234.
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Wadsworth v.. Lydall. 1t. may well be that a special loss can be
pleaded and proved in a much larger number of cases than has
hitherto been thought possible. In many cases the pleader’s mind
may not have been directed to the point, but will, as a result of La
Pintada, become much more alert.

The possible escape also depends on an appropriate pleading. If
the plaintiff pleads (and if necessary proves) that his loss of interest
resulting from the non-payment of his debt was in the ordinary
course of things foreseeable, likely or on the cards (which in these
days should cause no difficulty) a judge could not reject the claim
on the ground of the damage being too remote. Nor could he
avoid embarrassment by holding that the claim is in truth not one
for damages at all;,a broadly based argument, setting forth the
fundamental aspects of the problem, such as may never have been
addressed to:'any. court, should establish the true character of
interest. Already in 1807 Sir Vicary Gibbs, then Attorney-General,
later Lord Chief Baron and still later Chief Justice of the Common
Pleas, argued that a plaintiff “had a right to recover the amount to
which he was damnified by the money being withheld from him.
This would include interest and the damages were to be shaped,
not by what the defendant had gained, but what the plaintiff had
suffered.” Lord Ellenborough, it is true, held that “the rule
proposed of considering how far the plaintiff was damnified was so
wide that it would let in interest in almost every case.” Similarly,
in La Pintada Lord Bridge of Harwich, after having expressed his
admiration of Lord Brandon’s speech, feared that®®

“the alternative rule . . . could only be that in all cases of late
payments general damages would be recoverable as of right
calculated in accordance with the same common law principles
that govern the award of general damages in the case of any
other breach of contract. Such a sweeping provision would not

- merely be inconsistent with, but would . . . effectively override
-.ij the carefully defined and restricted statutory provisions for the
. discretionary award of interest in certain cases so as to render
. thema dead letter.” "' = '

io par¥iat

2 W

It is respectfully submitted that to read an exclusion clause into
these statutory provisions would not only be inconsistent with
much of the case law to which reference has been and will be
made, but would -also- be contrary to firm principles of. statutory
interpretation! Nor-is there ‘any* reason’ why the award of interest
by way of general damages in all cases in which the facts are
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| pleaded and' proved ‘shotild " causé aIarm,'Lord Scarman"and ‘Lord

Roskill’ seem’ to’require ]ust that' m order to free credltor_s from*“a
1eg1tunate sense of grievance “and ‘an’ obvlous injustice.” ' A i
i Ts"'it “conceivable’ that at-this late 'stage the common' law “of
England will of its own motion rid itself of the ballast of verbiage
and errors of two centuries and reinstate a simple, yet fundamental
rule in matters of everyday life?

ST SR IR W H I O o s Jah, CRES
ﬂu.la oM 3091391 1o Likos ok ,,}IH 7 Lk
If, as-the precedmg remarks suggﬁt the debtor’s default in paying
a’sum ‘of money due from' him rénders him liable, subject to ‘the
rules “in Hadley v.: Baxendale, to pay damages in the form of
interest, the liability to pay interest where the principal claim is
one for damages is even more likely to be founded upon the
common law rather than the statute, upon the reason of the law
rather than the vicissitudes of legislation. Two different sets of fact
fall to be considered. The plaintiff may be entitled to damages,
whether for breach of contract or tort, and claims interest on the
sum awarded or he may be entitled to interest as a specific item of
damage.

The latter proposition is established by three recent decisions. In
Bushwall Properties v. Vortex Ltd.* the plaintiffs had to borrow
money and  pay interest thereon, because on account of the
defendant’s breach of contract they had to provide a purchase
price sooner than they would have done under their original
contract. Oliver J. (as he then was) said®: “the sum so claimed is
not in any relevant sense interest itself, it is the sum payable by
way :of . damages for  breach - of contract.”. In The Borag" the
plaintiffs claimed an unusual amount of interest which they allegedly
had to pay for a guarantee provided to obtain the release of their
ship from arrest wrongfully brought about by the defendants. The
Court of Appeal held that this particular expense was not
reasonably foreseeable, but had this not been so they clearly would
have seen no reason why the claim should not have been allowed.
Similarly:in. Brandeis Goldschmidt & Co. Ltd. v. Western Transport
Ltd.? the plaintiffs claimed, by way of damages for wrongfully
detained goods, interest on overdrafts they allegedly had to obtain.
Again the court held that there was no evidence of the loss, but if

¥(1975) 1 W.L.R. 1649, affirmed on different grounds [1976] 1 W.L.R. 591.

“ At p.1660.

41[1981] 1 All E.R. 856, where the parties' names are Compania Financiera Soleada S.A. v.
Hamoor Tanker Corporation.
“[1981] Q.B. 864.
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this had not been so would have been prepared to allow the claim.
In particular Brandon L_J. (as he then was) said*®:
“I do not think it matters much whether the plaintiffs financed
the purchase of the copper from their own resources or by
borrowing from the' bank.! If they ‘used their own resources

.

~ they would lose the interest which they would otherwise have

As regards interest on .damages there does not seem to have
been any difficulty in the fuore recent past,, A representative case
of . 1868 | arose from - the - defendant’s ; breach , of, a . contract, of
affreightment as a result of which part. of. a piece of machinery
carried to Vancouver was. lost. The plaintiffs were held to be
entitled to damages equal to the value of the article lost together

absence of legislative intervention was in any way noticeable..
While the law seems to have been :similar for the tortious
detention of or damage to property,* particularly in Admiralty
cases,* one learns with astonishment that “before 1970 it was not
the practice to make awards of interest on damages in cases arising
out of personal injury and wrongful death.”” The reason for this
omission cannot readily be understood. There is no suggestion in
the Report of the Law Revision Committee of 1934 that damages
for tort should be excluded from the power of awarding interest.
On the contrary, paragraph 9 of the Report states: .
“It has often been suggested that although this might at once
be conceded so far as debts, damages, for breach of contract
v . and special damages. for tort are concerned, the cases where
general damages are given, ,as*,ﬁqg..instancgrin;'running down
cases or indeed for say libel or slander,  or ‘for pain and
" " suffering in personal injury, they might be left as they are, as
standing on a different basis. There seems, however, to be no
reason for a different rule in these latter cases. To take as an

Clag

$ At p.873. : ol ehicgs LI AL

“ British Columbia Saw Mill v." Netdeship’ (1868) L.R.” 3 C.P:/499. 'Se& o “ihls case The
Northumbria, above n.32, at p.10. R RSO R B BT ub ayey.
... ¥ McGregor, ss.459 and following. ' * /- “ . RGP N I i
""®1In Liesbasch Dredger v:* Edison s.5. [1933) ALC. 449 'the plaintiffs recovered damages for
dhe:loss of their, vessel. 'Lord rWrighti(p.468)  with' the; ‘approval ; of Lords ; Buckmaster,
. Warrington, Tomlin ,and Russell of Killowen said: “It is_pn_l_hc‘ true value S0 ascertained that
the' interest at 5 per cent. from the daté’of'thc*wllis_ioﬁ‘yvm‘ﬁn: 2s further'dimages,’ on the ' -
"principles of the Court of Admiralty statéd by Sir C. Butf in the Kong Magnuis [1891] P. 223,'
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,mir'extreme example,' a libel action in which the:defendant is held
liable. The Court is in effect deciding that he has defended the
bany case,wrongly and without sufficient, grqunds. He; ought, that is
" to say, to have admitted the.claim when made -and have
offered a proper sum by way of damages. In any event the
Court will have a discretion which can be exercised in cases
accordingly where it would be unreasonable to award interest.”

The fact is, however, that ‘those respons;ble for .!ej}"ord v IGee“‘
brought about what may safely be described as a’ sensational
development, for it is now-accepted:law 'that ‘interest is ‘payable i in
respect of damages for pam and $uffering and loss of amenities,
that half the normal rate is payable for special damages (including
loss of earnings) up to the date of judgment, but no interest is
payable for future losses; this is entirely satisfactory and logical,
particularly since the House of Lords has made it clear that
assessment of damages as at the date of trial does not exclude the
award of interest. Yet it seems that in many cases of general
damages such as damages for defamation interest is not usually
allowed, probably on the by no means unreasonable basis that the
award of damages is such as to take the delay and the appropnatc
compensation for it into account. :

The question whether interest is recoverable where damages are
paid before the institution of proceedings cannot normally arise.
The liability for damages can be discharged, not by payment, but
by accord and satisfaction only. The accord would as a rule include
or exclude interest as the case may be, but where the accord leaves
the problem of interest open it becomes a matter of construction
whether a separate claim for ‘interest ‘can 'or ‘cannot be pursued
The fact that interest on damages is specifically referred to in the
statutes of 1934 and 1981 does not ‘exclude an award of interest
based on the general law of damages. The decision of the House of
Lords of 1893 does not relate to such a case and one may hope
that after almost a century the’courts ‘will not do 'anything to
aggravate the inconsistencies and oddities which bedevil the subject.
There remains, finally, the problem of compound interest. It has
four different aspects.

1. In the first place the question arises whether and in what
circumstances the liability to pay compound interest can be validly
agreed between. contracting parties. In this respect another

“[1970] 2 Q.B. 130, with obscrvations by Lord Denning on the posmon in thc law o[
Admiralty and in Scotland (pp.144, 145). i
® Pickett v. British Rail Engineering Ltd. [1980] A.C. 151.
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remarkable situation has arisen. A typical, statement, repeated in
many textbooks, is that compound interest is payable either by
I agreement or custom”.* Now we know that where current accounts

are kept by the parties or where interest is charged or paid by a
bank the payment of cornpound interest is not only permitted, but
also usual practice. But where is the authority for the proposition
that in other cases it is possible validly to agree in advance that
compound interest should be paid? The highest available authority
seems to be a decision of the House of Lords in 1841, when the
Lord Chancellor, Lord Cottenham, said:

- “Generally-a contract or provision for oompound :ntcrcst is
not available in English law, as was decided by Lord Eldon in
ex parte Bevan (1803) 9 Ves. 324, except perhaps as to

1.+ mercantile accounts current for mutual transactions.” . ..

Tlns ‘decision may have been ignored, paxﬁcularly in’a very recent
case which came before Browne-Wilkinson J. (as he then was) and
in which a clause providing for arrears of interest to be capitalised
after 21 days and themselves to bear interest from the due date
was not even attacked.*? Strictly, however, the law still seems to be
as laid down by Lord Cottenham and this would not be very
strange in the light of the fact that the problem of interest upon
interest has a long history and as a general rule is condemned by
most countries. In- Roman law “anatocism” was absolutely
prohibited® and under its influence the prohibition continued for
many centuries on the Continent. In France the Code Civil
demands a special agreement and limits compound interest to
yearly rests (Article 1154 of Code Civil); no restriction applies in
case of current accounts or where in case of other monetary
obligations no payment of a specific principal sum is in issue
(Article 1155). In Germany the payment of compound interest
cannot be agrecd in advance, but numerous exceptions apply,
particularly in the case of bankmg institutions and current accounts
‘(Articlé* 248 “of “the' Civil'Code,” Article’ 355' of the Commercial
‘Code). 'In' Switzerland" (Articlé - 314) the law ‘is similar, and the
same seems to apply to Scotland. In the United States of America
the broad rule is that contracts to pay compound interest are
void.*

i e Chmy on Contracts (25th ed., 1983) 5.3174; similarly Halsbury (4th ed.), Vol. 32, 5.107;
Goode, Paymn{ Obligations {1983)
LSt Ferguson vt ;fél‘mm sa& F'm or English Reporss 8, 492, w»l ofi1 guiren
916° Multiservice Bookbmdmg Lid. v; Marden [1979] Ch. 84, 1 ady t1y !
¢ . Code de usuris, IV, 32, X, 28.1: “Quapropter hac appertissima Jege dcﬁmmus nn]]o modo
*licere’ cuidam usuras practeriti vel futuri temporis in sortem red:g:n: et carum ucmm usuras

“stipulari.™ 7 e e a1 ey oL, ey o
Wa]kcr (abovenB),pISS‘ R
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ni The question of compound interest payable by way of agreement
did not come within the' Law Commission’s terms of reference and
its Report therefore does not throw any light on the point.” "+ -i %
£ 2. TThé "next Xquestion ”is * whether* compound interest” can * be
claimed as an item of damage actually suffered. It is’submitted that
the answer should clearly be in the affirmative. In particular the
statutes of 1934 or 1981 do not exclude the recovery of such
damage. This suggestion is, it is believed, in harmony with an
important decision of ‘Oliver J. referred to above.*® As a result of
the defendant’s breach of contract the plaintiff had to borrow
-money for ‘which he:paid interest. In the action he claimed by way
of damages the interest so paid and interest in respect thereof. The
learned judge™ saw no reason why it should not be capable of
carrying interest in the ordinary way. The statutes of 1934 and
1981 with their exclusion of awarding compound interest (possibly)
apply to a case in which an interest-bearing debt is sued for, for
instance a mortgage debt or an instalment of interest in arrear,
although even in such cases anyone who appreciates that the
creditor is entitled to damages for breach of contract may well
reach the conclusion that in accordance with the general rules of
the law of damages compound interest may be payable as a matter
of right.

3. This leads to the third aspect of compound interest: is it open
to the court to hold the plaintiff entitled to compound interest in
respect of damages awarded to him? In theory the answer should
once again be in the affirmative. If the defendant has undertaken,
but fails to repair my ship and if, therefore, I have to charter
another ship to fulfil my obligations, if in order to do so I have to
.obtain bank . credit in;respect of which I have to pay compound
interest there is no reason of principle why I should not be
indemnified for such outlays under the same conditions as apply to
any other item of damage. If I spend my own money to charter the
substitute ship and if in the normal course of business I would have
left the money on deposit account where it would have earned
compound interest I should not be precluded from recovering my
loss in accordance with the general principles governing damages.

The difficulty again lies in the fact that these solutions which, it
is submitted, conform to common sense introduce inconsistencies
into the law, for if the defendant is responsible for a collision
causing the loss of my ship and if I invoke the jurisdiction of the
Admiralty Court the House of Lords tells me that the equitable
principles applicable in Admiralty preclude the award of compound

% Above n.39.
5 At p.1660..
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interest and that the contrary view of the Court of Appeal was due
to a “misconception,”® which, curiously enough, counsel for the
respondents did not consider sufficiently equitable to support it.
Yet the civil law which according to Sir Robert Phillimore the
Court of Admiralty used to apply” as well as equitable principles
relating to the consequences of a breach of fiduciary duties equally
clearly render the defaulting defendant liable to pay compound
interest.% It is believed that here as elsewhere we must put up with
inconsistencies and at the same time attempt to confine those rules
which are unattractive and perhaps even illogical to the narrowest
possible field of application. Where a sound development of the
law has not been pre-empted by binding authority it should not be
impeded by analogies which in truth may be unconnected and
distinguishable deviations. The Act of 1934, it is submitted, does
not stand in the way, for it merely does not “authorise the giving
of interest upon interest,” but does not prohibit it.

The rule which has been suggested should also cover cases of
damages for personal injuries or fatal accidents. With a view to
these specific cases economists have strongly condemned the
practice of disallowing compound interest.® And it is indeed
difficult to justify it. Where this item of loss is reasonably
foreseeable (as it will be in most circumstances) the wrongdoer
should make it good.

In its Working Paper No. 66 the Law Commission expressed its
provisional view that compound interest “would lead to undesirable
complications.”? In its Report the Law Commission said®:
“Whatever attempts are made at streamlining it, a system for
compounding statutory interest is bound to be either too crude
to be fair in all cases or too intricate to be practicable. We
think it is better to get away from compounding altogether
and to recommend a simple rate. This is what we suggested in
our working paper and we were strongly supported by the
great majority of those who sent us comments. A simple rate
is applied 'in “all the fore:gn legal systems that we havc

examined.” "

'I‘he last sentence taken hterally, may be oorrect Yet therc is no
doubt that in many countries the award of general damages carries
compound interest. The general law of damage applies. Thus in
Germany section 288 of the Civil Code provides that no default
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O'Sullivan v. Management Agency and Music Ltd., [1984] 3 W.L.R. 448."
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interest is payable ‘in"r&spcctiof-intcrest;'but continues: :“This. is
_ judice : to the : creditor’s - right' to be indemnified in
| respect <of the sdamage caused ‘by thedefault”; it is generally
accepted that the creditor of interest can obtain compound interest
in respect of default if he proves that on account of the debtor’s
default he had to pay bank interest or that he could have invested v

the interest at a certain rate. It is in fact not difficult to think of

cases where litigation takes a long time and where, therefore, the

I failure:to include .compound interest causes loss and injustice. It
I should simply be a matter of proof. Where it is not worthwhile, the i
- plaintiff will mot adduce the necessary evidence and thus avoid the i
complications which the Law Commission feared. - - i
4. Finally it is necessary to draw attention to a feature of the '
problem of compound interest, which is characterised by the i

absence of any learned discussion, whether it be critical or
approving. This is the fact that in England (and it may be only in ‘

England) interest up to the date of judgment, together with the :

principal, is incorporated into the judgment in accordance with the
t so calculated carries interest

Act of 1833 and that the total amoun
at the rate from time to time in force for judgments. Hence %

compound interest becomes payable on the interest element
contained in the judgment debt.® In other countries judgment is :
given for the principal sum together with interest at 2 defined rate £
from a certain date until payment, SO that compound interest is not k
payable. L
It is not easy to justify the justice of the English solution, though
from a doctrinal point of view it may be founded upon and
il '| supported by the principle of the merger by judgment. In fact it is
‘ 1 by no ‘means free from' dangers.. A foreign court which is asked to
1 1! render 'an “ English 'judgment _enforceable may well reach the
: conclusion that the element of compound interest, not contemplated
{§ by any contractual provision, is contrary to its ordre public. The
| rejection *of  anatocism still carries much weight and, although
anatocism in the strict sense is not in issue, a liability to compound
It interest may shock the conscience of foreign judges. Even in
‘ + } England the uncritical acceptance of the practice is not free from
; surpnsc." W oA LT RIS § TR R bty _—

v
al conclusion from the preceding

It is necessary to appreciate that
hich the common law of England

If one wishes to draw a gener
submissions it is a simple one.
“f | interest is a form of damage W

sl
|l |  This is certainly not so in casc of a decree of limitation in Admiralty (The Garden City,
[ above n.31) and may altogether be different in casc of judgments in Admiralty.
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refused to make good on the only ground ever put forward, i.e.
that stated by Bullen and Leake in 1868% according to which the
damage was too remote. Once this explanation is seen to be wrong
or at least too narrow, we do not need a complicated piece of
legislation such as the Law Commission proposed in 1978. If the
courts cannot put the matter right by the methods outlined in the
preceding pages, particularly at the end of section II (and in view
of La:Pintada this .is -unfortunately likely), then all we need is a
short statute which abolishes the unfortunate decision of the House
of Lords in the London Chatham and Dover Railway case, repeals
the legislation conferring upon the courts the discretion which Lord
Ellenborough rejected, and substitutes for it the rule that in the
event of there being default in the performance of a monetary
obligation, for which the obligor is responsible, he shall be liable
to pay. interest in; accordance with the law of damages or with
equity. The consequence would be that at last English law would
be liberated from shackles which must cause regret or even
embarrassment. The fact that in 1984 a foreign shipowner who is
owed freight and demurrage by a foreign charterer and who seeks
relief in English arbitration proceedings should be disentitled to
interest in case of payment made late, but before the institution of
proceedings is disquieting®; so, indeed, is the fact that in 1984 the
commercial world should be ruled by an inadequate argument
presented in 1893 and that at the same time the House of Lords
should describe as “misconception” sensible attempts by judges of
high authority to reform the law at least in the field of Admiralty.
If it is preferred to introduce a statutory rate (such as the Bank of
England’s minimum lending rate) there can be no objection,
provided it is made clear that this is without prejudice to claims for
additional relief in accordance with the principles of the law of
damages and equity. The law of damages as developed after 1829
which governs the question of interest can solve all problems, so
that probably, the separaterules  of; equity, can also, be dispensed
with, thoiigh they are based on-the'idea of the trustee’s enrichment
rather.than the’creditor’s loss." ") /s % g e
> What will for ever remain, however, is a fascinating lesson for
students of jurisprudence. The history of interest, particularly in
the field of Admiralty, displays a lack of legal analysis and a
degree of positivism and inflexibility which show the common law
of England atits worst. =~ T
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Accounting for Inflation and Other
Productivity Factors When
Calculating Lost Future Earning
Capacity
INTRODUCTION

With its recent decision in Paducah Area Py
v. Terry,* the Kentucky Court of Appeals became one of a
growing number of courtg? taking into consideration inflation®
or other productivity factors® when awarding damages for lost
future earnings.® By applying the “total offset” method,® the

blic Library

' 655 S.W.2d 19 (Ky. Ct. App. 1983).
* As of the date of this writin

ivity factors. They included the 1st, 2d, 3d,
5th, 6th, 8th, 9th, 10th and D.C. federal circuit courts of appeals, Alaska, California,

Colorado, Connecticut, F lorida, Georgia, Hawaii, Illinois, Indiana, Iowa, Kansas, Lou-
isiana, Maryland, Michigan, Minnesota, Montana, Nebraska, New Jersey, New York,

Ohio, Oregon, Pennsylvania, Rhode Island, Texas, Virginia, Washington and Wiscon-
8in. See notes 16, 20, 27 and 30 infra for cases ci

ited in those jurisdictions.
* “Inflation” will be used in this Comment to refer generally to the decreased

nition describes inflation as “a sub-

amount which, if invested in reasonably
amount of future loss at the appropriate time. Thus, the dollar amount
awarded currently will be less than the future dollar amount. The “reduc-
tion to present worth” requires application of an assumed rate of interest,
sometimes called the “discount rate,” in order to determine the present

higher the discount rate used by the

safe investments, will return the

sate for any given future loss.

Annot., 21 A.L.R. 4th 21, 48 (1983). See, e.g., Chesapeake & O.R.R. v. Kelley, 241
U.S. 485 (1916). See generally 22 Am. Jur.2p Damages § 96 (1965).
* See, e.g., Beaulieu v.

, since the discount rate
would be entirely offset by the anticipated rate of inflation. See id. at 671.
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v at’llowledged that future damage awards given in one
“lump sum” are “likely to suffer the erosion of inflation.”” Ex-
plaining its action, the court stated:

We adopt the reasoning that the relationship of interest
rates and rates of inflation are “self-adjusting” and it is un-
necessary to concern the jury with either. Because the two
totally offset each other, the jury may make a fair and rea-
sonable award in present worth without introduction of evi-
dence or instruction. The injection of such matters in the
trial is not prejudicial but irrelevant and non-essential; all
however within the discretion of the court.®

The United States Supreme Court has long held the legal
and economic principle underlying assessment of damages to
be full compensation for the injured party.® This Comment
considers whether the “total offset” method fully and fairly
compensates an injured party. Even though the court of ap-
peals moved in the right direction, the court traded accuracy
for efficiency, and in the process failed to clarify a predictable
formula. Given the United States Supreme Court’s historical
objective in awarding damages, further refinement of Ken-
tucky’s formula for calculating damages is in order.1°

" Paducah Area Pub. Library v. Terry, 655 S,W.2d at 25.

* Id. The court was influenced by what it perceived as the expanding recogni-
tion of the “total offset” method. Id. at 26,

* Eg., Bussy v. Donaldson, 4 U.S. (4 Dall.) 206 (1800). Under Kentucky' law,
there is no difference in computation of earnings lost, whether due to wrongful death
or to personal injury. Paducah Area Pub. Library v. Terry, 655 S.W.2d at 23.

1 In reaffirming the commitment to fully compensate the injured, the United
States Supreme Court recently stated:
[F]uture employment itself, future health, future personal expenses, future
interest rates and future inflation are also matters of estimate and predic-
tion. Any one of these issues might provide the basis for protracted expert
testimony and debate. But the practical wisdom of the trial bar and the
trial bench has developed effective methods of presenting the essential ele-
ments of an expert calculation in a form that is understandable by juries
that are increasingly familiar with the complexities of modern life, We
therefore reject the notion that the introduction of evidence describing a
decedent’s estimated after-tax earnings is too speculative or complex for a

e LA TR L E ) wmw

I Backcrounp

In calculating damages, courts are concerned with three
policies: accuracy, efficiency and predictability.* In general,
.Erm: considering the effects of inflation and other productjy-
1ty factors on damage awards, courts have taken three basic
approaches: (1) the traditional approach, (2) the middle
ground approach, and (3) the evidentiary approach.!?

A. The Traditional Approach

m@mocmmc{m.; This position is somewhat inconsistent, since
discounting to present value “is an economic and mathemat;j-
cal refinement . . - [even] . . . more minute, more fictional
and speculative, than an allowance for inflation.”14 Although

this approach achieves Em&nﬁmg:w by m:B_.smﬂ.sw some

proach’s basic assumptions are questionable, s

"' See Freeport Sulphur Co. v, Steamship Hermosa,

. _ 526 F.2d 300, 308-12 (5th
n:.. 1976) (Wisdom, J., concurring). See &generally Note, Future Inflation, Prospec-
ﬁmcm U.n...:nhmu and the Cireujt Courts, 63 Va. L. Rev. 105 (1977) (discussing the rela-
tionship of the three policy considerations).

hq.vmnoc_.:nmh :Vm__oi economic experts to Present projections, subject
_.b careful jury instruction concerning their probative value; (2) allow the
Jury to consider inflation based on its own knowledge or on general infor-
mation supplied by an economist . . .; (3) discard the requirement that
Judgments be reduced to present worth; or (4) shift the emphasis of the

ﬁos:.ccmwmw to methods of computing present worth that provide an “infla.

tion-proof™ discount rate.
Id. at 146-47,

* See, eg., Williams v, United States, 435 F.24 804 (1st Cir, 1970). But cf. Crab.-
tree v. St. Louis S.F.RR, 411 N.E.2d 19 (1, App. Ct. 1980) (upholding counsel’s
argument to jury requesting consideration of inflation)

" 1 8. Speiser, Recovery Fog WRoNGPUL DeaTh 2D § 89, at 728 (1975).
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B. The Middle Ground Approach

The middle ground approach recognizes that future ::”w-
tion and wage gains have an effect on damage mim&.m. but this
method fails to provide a mechanism for the precise assess-
ment of damages.!* Often, judges simply take ch__o_.& soso-m
of inflation when reviewing damage awards MQ. excessiveness.’
Courts applying this approach only m:o.s. juries to use their
common knowledge of inflation in H.mmo?mm a verdict Uommcm.m
of a fear that experts might exert undue influence on a jury’s
decision.’® While efficient, this approach *mowm both accuracy
and predictability because the factfinder is .m:oﬁmm to m_.umocm
late on complicated economic variables without the aid o
experts. .

C.. The Evidentiary Approach

The evidentiary approach, in its several <mam$.o:m. allows
the use of expert testimony and attempts to reconcile the ten-
sion between accuracy and efficiency. The evidentiary ap-
proach can be broken down into three separate methods: (1)

i . See, e.g., Williams v. United States, 435 F.2d at 804. .
a_nnmw_m_m&.w_ a.m..m?—o_.‘___nun v. Construction >wmqmww$.m. 570 F.2d 626 H.m:._ On_z.. ”M%v
(jury allowed to consider inflation but no expert testimony on the mcwhmnﬂmm n”_q mﬁm
cert. denied, 439 U.S, 801 (1979); Bach v. Penn On.:ﬂ. Trangp. Co., 502 F.2 :n. (
Cir. 1978) (jury allowed to consider future msmmcod generally so long as ..M_W .WE%MM
avoided specific rates projected into the future); i;:ﬁoaa‘ﬁ :m:,u O..“_“.,_"r~H _u.m_.u
357 (6th Cir. 1971) (applied Michigan law to uphold jury instruction _.. a Boﬂ%o
could consider inflation even though no testimony had _cam.n vmm,ar w_anoﬂw | m_su
Corp. v. Reeves, 302 N.E.2d 795 (Ind. Ct. App. 1973) (consideration of mms.MSn_ infla-
tionary factors within the discretion of the court); Bell >a.3mvmnm Oo«u..c. nderson,
478 S.W.2d 191 (Tex. Civ. App. 1972) (elements of wage increases E.__.n_ _%mmﬂ:o: nm.m
sidered generally before awarding damages). See also Deweese v. Cq.:em 4 Wﬁm.
F.2d 802 (10th Cir. 1978) (error for trial court to refuse to consider Fu_.mMc:E.W.
trends); Wright v. United States, 507 F. m.cnv. Wﬁ (E.D. La. 1981) (applied a si

inflation factor without expert testimony). . e
uanoﬂ_mmn“mmu apparently the approach ﬂw:«aorw.nocuﬁ _.E.co taken in the past. th
appeal, the appellate court has considered excessiveness with an eye on .nrma :.‘.S__.o.m

earning capacity of the award as well as the vqowuu_a‘ decrease (future :._m ﬂ..pwm p_%
purchasing power of the award.” Paducah Area Pub. Library v. _._._m..J.. m_mu .m m A wnm
25 (Ky. Ct. App. 1983) (citing Western Ky. Coal Co. v. Shoulders’ Adm'r., 28 S.W.
47 mwﬂmQ“.ww.ﬂw.w_.mmnr v. Penn Cent. Transp. Co., 502 F.2d at 1122 (expert testimony
projecting to the year 2002 was too speculative).
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the “offset present value” method, (2) the independent incor-

poration method, and (3) the “total offset” method'® used by
the court in Terry.2

1. The :gﬂw.mmn Present Value” Method

This method is a simple calculation, limited to compensa-
tion for the effects of inflation on the award for future earn-
ings.* In Feldman v. Allegheny Airlines, Inc.,** the court cal-
culated an “inflation adjusted” discount rate by subtracting
the average yearly price increase over the past eighteen years
(2.87%) from the average yearly yield from deposits in mutual
savings banks (4.14%), arriving at an approximate “inflation
adjusted” discount rate (1.5%).2* After allowing extensive tes-
timony detailing the decedent’s grades and employment his-
tory in order to determine productivity gains that she might
have enjoyed over her lifetime,?* the court discounted the
jury’s award by 1.5%.%% Critics of this method question the
wisdom of projecting future inflation and interest rates using

'* See Note, Future Inflation as a Factor in the Determination of Damages, 12
U. Tor. L. Rev. 369, 383-89 (1981) (discussion of these three methods),

% See Paducah Area Pub. Library v. Terry, 655 S.W.2d at 25.

¥ Note, supra note 19, at 385.

** 382 F. Supp. 1271 (D. Conn. 1974), aff'd in part, rev'd in part on other
grounds, 524 F.2d 384 (ist Cir. 1979). See also Doca Mercante v. Marina Ni-
caraguense, S.A., 634 F.2d 30 (2d Cir.) (inflation rate reduces discount rate to two
percent rate), cert. denied, 451 U.S. 971 (1980); Espana v. United States, 616 F.2d 41
(2d Cir, 1980) (inflation rate reduces discount rate to five percent); Davis v. New
Orleans Public Belt R.R., 375 So.2d 395 (La. Ct. App. 1979) (three percent inflation
factor and three percent wage increase factor added to award after reduction to pre-
sent value); Busch v. Busch Const., Inc., 262 N.W.2d 377 (Minn. 1977) (expert testi-
mony permitted to adjust discount figure for inflation).

** 382 F. Supp. at 1293. The actual figure arrived at was 1.27% but the court
rounded the figure upward to 1.5%. Id.

" A common mistake made by courts is failing to distinguish inflation from
other productivity factors which might influence overall wage gains. Future earning
capacity may increase even in the absence of inflation, as at least four factors contrib-
ute to an increase in wages over the life of a worker: (1) education level, (2) age and
maturity, (3) increases in worker productivity due to experience and mechanization,
and (4) inflation. If an award is to compensate fully, then it must be responsive to
each of these variables. Henderson, The Consideration of Increased Productivity and
the Discounting of Future Earnings to Present Value, 20 S.D.L. Rev. 307, 312
(1975).

** 382 F. Supp. at 1283-87,
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historical data to estimate potential changes.?®

2. The “Independent Incorporation” Method®

While perhaps the most accurate, the “independent in-
corporation” method is also time consuming and complicated.
By increasing each year’s estimated earnings, including wage
increases due to productivity gains, by the compounded rate
of inflation as set by competent expert testimony, the court
arrives at “inflation adjusted” earnings which are then dis-
counted to present value by a discount rate determined by ex-
pert testimony.?® The obvious weakness of this position is that

** See note 97 infra and accompanying text discussing attempts to project
inflation,

*" This approach has been adopted by a number of federal and state courts. See,
e.g., Taenzler v. Burlington Northern, 608 F.2d 796 (8th Cir. 1979) (utilized “limited”
expert testimony); Drayton v. Jiffee Chem, Corp., 591 F.2d 352 (6th Cir. 1978) (apply-
ing Ohio law, expert testimony utilized); Steckler v. United States, 549 F.2d 1372
(10th Cir. 1977) (“total offset” method rejected in favor of general evidentiary ap-
proach); Johnson v. United States, 510 F. Supp. 1039 (D. Mont. 1981) (future wage
increases considered with help of expert testimony); Hardin v. United States, 485 F,
Supp. 380 (S.D. Ga. 1980) (applying Georgia law, expert testimony allowed); Mullins
v. Seals, 416 F. Supp. 1098 (W.D. Va. 1876) (applying Virginia law, allowed expert
testimony on increased productivity); District of Columbia v, Barriteau, 399 A.2d 563
(D.C. 1979) (allowed evidence of inflation within reasonable limits); Seaboard Coast
Line Rail Co. v. Garrison, 336 So. 24 423 (Fla. Dist. Ct. App. 1976) (mere fact that
the future rate of inflation is uncertain is not sufficient to exclude expert testimony);
Lumber Terminals, Inc. v, Nowakowski, 373 A.2d 282 (Md. 1977) (expert testimony
utilized); Ossenfort v. Associated Milk Producers, Inc., 254 N.W.2d 672 (Minn. 1977)
(expert testimony allowed to help jury calculate discount rate and inflation rate); Ott
v. Frank, 277 N.W.2d 251 (Neb, 1979) (expert testimony allowed as to projected in-
crease in wages and projected increase in tax shelters); Nelson v. State, 431 N.Y.S.2d
955 (1980) (reasonably certain calculations required); Plourd v. Southern Pac.
Transp. Co., 513 P.2d 1140 (Or. 1973) (future wage gains considered); Markham v.
Cross Transp., Inc., 376 A.2d 1359 (R.I. 1977) (wage growth considered by trier of
fact); Cords v. Anderson, 259 N.W.2d 672 (Wis. 1977) (error for courts to refuse ex-
pert testimony on inflation).

* In United States v. English, 521 F.2d 63 (9th Cir. 1976), the court of appeals
accepted the calculations of the district court where “inflation adjusted” earnings (or
“lost gross earnings” as the court in English described them) were calculated using a
base income figure of $21,800, which was the decedent's earnings for 1970. By apply-
ing a projection factor of 7.5% annual increase over the estimated productive life of
the decedent (in this case seven years) the district court arrived at $169,000 for ad-
justed earnings. The 7.5% projected annual increase used to compute an estimate of
the decedent's lost gross earnings was based on the earnings growth history of persons
employed in contract construction. This figure not only reflected pay increases due to
regular promotions and increased skill but incorporated an inflationary element as
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inflation rates and interest rates must remain as projected at

trial or the plaintiff may be unjustly compensated.

3. The “Total Offset” Method

In Beauliey v. Elliot,*® the Alaska Supreme Court devel-
oped the “total offget” method as a viable alternative to the
traditional reduction to present value.*® Recognizing the fact
that inflationary expectations affect interest rates,® the
Alaska court refused to reduce the plaintiff’s award on the
@mo@ that over the course of the plaintiff’s lifetime, the infla-
tion rate would completely offset the interest rate used to re-
duce the award to present value.®* Without the aid of expert
testimony, the court assumed that inflation would be roughly
equivalent to the discount rate, thereby calculating damages

well. Id. at 71.
The $169,000 was

_H..mwzou and productivity be based on competent evidence and that each award for
“inflation adjusted” earnings be reduced to present value. Id, at 75,

™ 434 P.2d 665 (Alaska 1969).

¥ See id. See also Draisma v. United States, 492 F, Supp. 1317 (W.D. Mich.
1880) (after expert testimony, the court found inflation rate and discount rate
ﬂngrm&“ Schnebly v, Baker, 217 N.W.2d 708 (Towa 1974) (expert testimony proved
discount and inflation rates offset one another); Resner v. North R.R,, 505 P.2d 86
Aicsr 1973) (jury calculated both five percent wage growth rate and five percent
discount rate); Kaczkowski v. Bolubasz, 421 A.24d 1027 (Pa. 1980) (productivity gains
calculated separately by expert testimony and offset method used to account solely
for inflation).
. L :é.mam Fisher's work on the effect of inflationary expectations on interest rates
is the basis of the ..cmu.o.. method.” Formuzis & O’Donnell, Inflation and the Valua-

are less :r.m_w to save money, electing instead to spend while prices are Jower which
causes capital market supply funds to dwindle, This, in turn, causes interest _..nSm to
rise as supply lessens. The higher the inflation, the higher the interest rates, and vice
versa. See I. FisHER, THg THEORY OF INTEREST (1930). .

** 434 P.2d at 671, See Carlson, Economic Analysis v. Courtroom Controversy
__.m_a Present Value of Future Earnings, 62 A.B.A. J. 628 (1976) (analysis of the 3..
tionale behind the “total offset” method). But see Coyne, Present Value of Future

Nwwm..mwawﬁ A Sensible Alternative to Simplistic Methodologies, 49 Ins. Couns. J. 25
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simply by multiplying base earnings®*® by the number of pro-
ductive years the deceased would have enjoyed.’ The Beau-

lieu court refused to consider productivity increases.®®

II. RECENT CoURT DECISIONS APPLYING THE “ToraL OFrFser”
METHOD

A. Paducah Area Public Library v. Terry®

In Terry, the plaintiff sustained permanent injury when
the vehicle in which she was a passenger was struck head-on
by a vehicle owned and operated by the Paducah Area Public
Library.*” At trial, the only issue for the jury was the amount
of damages.®® The jury returned a verdict of $983,456.57.%°
More than half the verdict was compensation for physical
pain and suffering.*® The trial judge refused to permit evi-

** Base earnings simply means annual salary at the time of death or injury.

* 434 P.2d at 670-71.

* Id. at 672. One commentator pointed out the inconsistencies of Beaulieu:

The Beaulieu court applied a somewhat circular logic in defending the deci-

sion to refuse productivity increases as well as refusing to discount the

award to present value. It held that failure to discount an award would

offset any loss of potential wage increases the plaintiff might have accrued.

The court then stated, however: “Thus if there is any fear that failure to

reduce the award will give the plaintiff more than he is entitled to. . . such

fear is obviated by the fact that the award may well be deficient in that it

does not take into account probable wage increases.”
Note, The Adjustment of Awards for Lost Future Earning Capacity to Compensate
for Inflation and Increased Productivity: Kaczkowski v. Bolubasz, 7 U. Davton L.
Rev. 139, 150 n.77 (1981) (citing Beaulieu v. Elliot, 434 P.2d at 672). Likewise, the
Beaulieu approach was recently criticized by the Fifth Circuit.

Although we find it imprudent to adopt the Alaska Rule, because it is

fraught with the same inflexibility that Penrod exhibited, we approve the

use of any of the methods outlined for calculating future wage losses that

results in fairness to plaintiffs and defendants. We see no reason to make

the economic judgment ... that the rate of future inflation will be

equivalent to future interest rates.
Culver v. Slater Boat Co., 688 F.2d 280, 307 (6th Cir, 1982). The court, apparently
approved the “offset present value” method outlined in Feldman v. Allegheny Air-
lines, Inc., 382 F. Supp. at 1271, while reserving the right to use other methods as
well.

* 655 S.W.2d 19 (Ky. Ct. App. 1983).

¥ Id. at 21.

** Plaintiff was grantéd a directed verdict on the issue of liability. Id.

® Jd. at 22.

¢ Id. Awards for pain and suffering are not reduced to present value in Ken-
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dence of present worth or to instruct the jury to reduce the
award to present worth.*! On appeal,** the Kentucky Court of
Appeals upheld the judge’s decision, citing as authority the
“total offset” method outlined in Beaulieu.**

Unless the “total offset” method is carefully applied, un-
just awards result. Analysis of other courts’ use of the “total
offset” method reveals how the court in Terry might have
more accurately utilized the Alaska court’s method.

B. Pennsylvania’s Adoption of the Total Offset Method in
Kaczkowski v. Bolubasz**

The Pennsylvania Supreme Court applied the “total off-
set” method in Kaczkowski, relying on the method in a way
that reflected a consideration of all factors impinging upon fu-
ture wage increases.*® The court was aware that “[t]he orderly
development of the law must be responsive to new conditions
and to the persuasion of superior reasoning,” and embarked
on an analysis of statistical and economic evidence to substan-
tiate acceptance of inflation and increased productivity as fac-
tors in the calculation of lost future earnings.*® After consider-
ing the general approaches taken by other courts, the
Kaczkowski court concluded that the evidentiary method was
the best method to compute lost future earnings because it
viewed expert testimony as essential to accurate economic
forecasting.*” Using a hybrid approach, the court combined

tucky. See, e.g., Louisville & N.R.R. v. Gayle, 263 S.W. 763 (Ky. 1924).

‘! 655 S.W.2d at 24.

‘* Defendants raised several additional issues on appeal, including failure to in-
struct the jury on tax impact.

“* 655 S.W.2d at 26. See text accompanying notes 29-35 supra for a discussion of
the Beaulieu approach to inflation.

‘' 421 A.2d 1027 (Pa. 1980).

‘* See id. at 1037-38. Pennsylvania now applies the “total offset” method as a
matter of law. Thus, all Pennsylvania courts must utilize the method to compensate
for inflation. Id. at 1038-39.

‘¢ See id. at 1032-34 (quoting Griffith v. United Air Lines, 203 A.2d 796 (Pa.
1964)). The new conditions referred to by the court were related to a change in opin-
ion regarding the ability to define and predict inflation and productivity. /d. at 1032.

‘" See id. at 1035. The court in Kaczkowski specifically rejected the middle
ground approach as inaccurate and unpredictable. Id. at 1034-35.
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Feldman’s*® allowance of productivity gains (based on expert
testimony) with Beaulieu's*® use of the “total offset” method
to compensate for inflation.®®

Kaczkowski is instructive because the case shows how to
account realistically for the entire range of productivity gains
in determining lost future earnings. The Pennsylvania court
rejected the rationale relied upon in Beaulieu that wage gains
are comprised solely of inflationary factors.®! If the goal is full
compensation, then the court has a duty to insure that the
plaintiff is not undercompensated because of outdated as-
sumptions about wage increases.5? Although the Kentucky
Court of Appeals moved in the right direction by disallowing
reduction to present value,®® it may have done so without ade-
quately accounting for all the variables that constitute future
gains in earnings, including educational attainment prior to
entry into the labor market, the influence of age on lifetime

‘* Feldman v. Allegheny Airlines, Inc., 382 F. Supp. 1271 (D. Conn. 1974), aff'd
in part, rev'd in part on other grounds, 524 F.2d 384 (1st Cir. 1975). See text accom-
panying notes 22-26 supra for a discussion of the Feldman approach to productivity
factors.

‘* Beaulieu v. Elliot, 434 P.2d 665 (Alaska 1969). See text accompanying notes
30-35 supra for a discussion of the Beaulieu application of the “total offset” method
to account for inflation,

% See 421 A.2d at 1036 (citing Feldman v. Allegheny Airlines, Inc., 382 F. Supp.
at 1271; Beaulieu v. Elliot, 434 P.2d at 865). The Pennsylvania court noted that the
Beaulieu court’s refusal to consider merit-based increases discriminated against per-
sons whose salaries depend on their skill, experience and value to their employer. /d.
at 1037,

*' See id. The Kentucky Court of Appeals in Terry apparently relied on the
Beaulieu rationale. However, it is unclear from the Terry opinion what kind of expert
testimony was allowed at trial concerning the injured child’s diminished future earn-
ing power, since that issue was not considered on appeal. See Paducah Area Pub.
Library v. Terry, 655 S.W.2d at 23.

** Focusing solely on inflation is unrealistic in view of the fact that money wages
have steadily increased for the last several decades, along with productivity and price
levels. Between 1947 and 1973, the compound rate of interest in the consumer price
index was 2.8% per annum, while the index of hourly construction earnings rose by
6.6% per annum, The index of average hourly earnings in manufacturing increased at
a compound rate of five percent. Consequently, the major cause in the rise of money
earnings is not inflation, but factors associated with increases in productivity such as
mechanization, job experience, merit increases and maturity in general. See Hender-
80n, supra note 24, at 314-23. See also UniTep StaTes Deer. or Lasor, Bureau or
LaBor StaTisTics, HANDBOOK oF LaBor StaTistics 175 (1973) (showing increases in
output per man-hour and increases in compensation from 1947 to 1972),

** See 655 S.W.2d at 25,

i
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earnings, and the significance of productivity and growth,s*

C. Alaska’s Modification of the Beaulieu Approach

Apparently recognizing the wisdom of Kaczkowski,
Alaska recently modified its approach to wage increases. In
State V. Harris,*® the Alaska Supreme Court reaffirmed the
mmntr.m: “total offset” approach to inflation,’ byt limited the
mmamb.m: rationale to a refusal to recognize speculative pro-
az.nﬁ::nw gains (as compared with specific productivity
mm_:mv.aw If increases are reasonably certain and not lacking in
mﬁ.mnmmeﬁ.w. then such evidence is admissible.®® The Harris
obinion is an example of a court applying the “total offset”
z.uogcm. while also being careful to distinguish between infla-
cos and other productivity factors (not attributable to infla-
cozv that combine to constitute lost future earnings.®® More
!mportantly, the Alaska court indicated a willingness to strive
for accuracy despite the inconvenience to judge and jury re-
sulting from the introduction of expert testimony on predict-
able productivity factors not attributable to inflation. ¢ Such a

4 See Henderson, supra note 24, at 312,
** 662 P.2d 946 (Alaska 1983),

¥ See id. at 948 (citing .mmma:oc v. Elliot, 434 P.2d 665 (Alaska 1969)). See notes
uc'm.m supra nnnm accompanying text for g discussion of the Beaulieu application of
the :SE offset” method to account for inflation,
See 662 P.2d at 947 (citing Beaulieu v. Elliot, 434 P.2d at 668). See note 35

supra and accom panying text for a discussion of the Beauli. !
i ieu =
ity factors, approach to productiv

atic productivity gains. See Kaczkowski v. Bolubasz, 421 A.2d
. y . ; ) .2d at
_owm. q,ha \.»_E._S Bm_”_._&maun:ns this expert testimony to a “consideration of auto.
matic step increases keyed to length of service which are by their i
and predictable.” 662 P.2d at 947, AR S cata
** See 662 P.2d at 947.48

* Cf. id. at 948. Byt cf. Paducah Area Pub, Library v, Terry, 655 S.W.2d at 19,
s&maw._ the xmsnc_.nrv_ court seems overly concerned with the efficiency of the “total
offset” method without a similar commitment to accuracy:

. . mountains of
mnun._.ﬂ ngmrﬂouw relative to money, its worth and the nebulous art of eco.-
nomic forecasting, all of which encumber the trig] roceedin

the deliberation of jurors. : P ik
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careful delineation of factors comprising the total <m.a.n:nw .mm
absent from the Kentucky Court of Appeals’ decision in
Terry.

D. Kentucky’s Unclear Application of the “Total Offset”
Method

Terry presents a question concerning how Kentucky
courts are to apply the “total offset” method. Are m:”.:owm
courts to follow the Beaulieu approach, looing only mﬂ. :&m-
tion to the exclusion of all other relevant factors constituting
wage gains, or should courts follow the Harris mﬁmnom.nw and
consider other relevant wage gain factors? Considering ﬂr.m
painstaking detail of recent wmzsm%_<m:mm.ms@ Alaska deci-
sions, Kentucky courts should also have guidelines for apply-
ing the “total offset” method. As recent case law makes clear,
the “total offset” method is best applied not as an m.mﬁmm-
thought® but as one component in a carefully oosﬁozm.a judi-
cial proceeding,®® balancing the desire for accuracy with the
need for efficiency and predictability.

In Terry the appellee properly proved a &Emzmm.rmm earn-
ing capacity by expert testimony.®®* However, .;. is ca&mmn
whether such “proper proof” included productivity gains or
simply calculated damages in present dollars® under the as-
sumption that by not reducing the award to present worth the

Id. at 25,

® See State v. Harris, 662 P.2d at 946; Kaczkowski v. Bolubasz, 421 A.2d at
1027. See also Draisma v. United States, 492 F. Supp. 1317 (W.D. Kwnr, 1980) (court
found, through separate analysis of each figure, that inflation and n.rmnoc:m rate were
same); Schnebly v, Baker, 217 N.W.2d 708 (Iowa 1974) (court required evidence that
inflation rate and discount rate would completely offset each other).

** See, e.g., Kaczkowski v. Bolubasz, 421 A.2d at 1037.

** See 655 S.W.2d at 23. Under Kentucky law, “proper proof” means only ..vmw
expert testimony be confined to average statistics about :.:g_E.o earnings when, as in
Terry, the injured party has yet to establish a prior work history. See Adams v. Da-
vis, 578 S.W.2d 899 (Ky. Ct. App. 1979).

* Further ambiguity arises near the end of the opinion with the mﬂ.mﬁms._msﬂ,:.;m
jury may make a fair and reasonable award in present worth without introduction of
evidence or instruction [on reduction to present worth or inflation].” 655 S.W.2d at
25. This suggests that all awards are in present dollars and based on present day
figures with no allowance for future productivity.

A, (L A o SR IR
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plaintiff would be compensated for future inflation.*® Failure
to adequately explain how the “total offset” method has been
applied leaves future Kentucky courts without guidance con-
cerning productivity factors and future plaintiffs without the
assurance that they will be fully and fairly compensated for
lost or diminished earning power.®s

III. INADEQUACY OF THE DISCOUNT RATE IN OFFSETTING
INFLATION AND OTHER PRODUCTIVITY FAcTors

Even those courts applying the “total offset” method as
part of a carefully controlled judicial proceeding must ascer-
tain that the “total offset” method is based on correct as-
sumptions about the relationship of the discount rate to infla-
tion and other productivity factors. Much has been written,
both favorable®” and critical,®® about the utility of the “total
offset” method. Often used by economists and attorneys, this
simple method is helpful as long as the projected growth rate
in earnings (due to inflation and other productivity factors) is

** This is the Beaulieu approach to inflation. See Beaulieu v, Elliot, 434 P.2d at
665. That approach was modified when the Alaska Supreme Court allowed careful
consideration of both inflation and productivity as integral factors in computing lost
future earnings. See State v. Harris, 662 P.2d at 948.

* One author has strongly emphasized the need for guidance in making accurate
damage awards:

Determining loss of prospective earnings requires the use of statistics, mor-

tality annuity tables, and the like. In this area of proof, jurors have proved

equal to the task. It is easy to say that a slavish statistical exactitude is not

to be sought. On the other hand, in measuring damages caused by the

wrongful killing of a husband and father, for example, we must strive to be

accurate. Any tools that will aid us in this regard should not be ignored.

The jurors are not expected to appreciate all the intricacies of economic

theory. But they live with inflation every day of the year, and are well able

to grasp the basic concepts involved. We do not want merely a reasonable

approximation of the plaintiff’s losses. We want as accurate an approxima-

tion of that loss as possible!

S. SPEISER, supra note 14, at 741,

* See Carlson, supra note 32, at 628; Fleming, Inflation and Tort Compensa-
tion, 26 AM. Jur, Comp. L. 51 (1978); Franz, Simplifying Future Lost Earnings,
TRriAL, Aug. 1977, at 34; Sherman, Projection of Economic Loss: Infiation v. Present
Value, 14 CreigHTON L. REV. 723 (1981); Note, supra note 11, at 105.

** See S. SPEISER, supra note 14, at ¢ 12:2; Coyne, supra note 32, at 25; Formuzis
& O'Donnell, Inflation and the Valuation of Future Economic Losses, 38 Monr. L.
Rev. 297 (1977); Mabher, Estimating Future Earnings Loss: Misinterpretation and
Faulty Logic, TriAL, Feb. 1979, at 39.
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equal to the discount rate prevailing at the time of the ap-
praisal.®®* However, when applied as a conclusion of law,™ the
court makes a finding of fact that has not been proven at
trial.”

John Carlson has theorized about the relationship of wage
gains to interest rates.” Believing they cancel each other out,
he argues that just as interest rates tend to rise when inflation
climbs are expected, wages tend to rise along with gains in
labor and capital productivity.”® In addition, Carlson notes
that wage gains are bid upward by the rate of inflation.”
Thus, wage gains are comprised of two fundamental compo-
nents—inflation and productivity—while interest rates are
made up of anticipated inflation and the real rate of return on
investments.” If productivity approximates the real rate of re-
turn on investments, then wage gains cancel out interest rates

** A leading expert in the field of damage recovery has shown that if earnings
grow at seven percent and the prevailing rate of interest on safe investment (discount
rate) is seven percent the result is that the compounding effects cancel out. In this
situation, present value is simply calculated by multiplying the base earning figure by
the number of productive years the individual might have enjoyed. S. SpEiser, supra
note 14, at 721.

" See Kaczkowski v. Bolubasz, 421 A.2d 1027, 1038-39 (Pa. 1980) (“we find as a
matter of law that future inflation shall be presumed equal to future interest rates
with these factors offsetting”). In Terry, the court of appeals did not require adoption
of the “total offset” method as a conclusion of law; rather, the court left application
of this method to the trial court's discretion. Paducah Area Pub. Library v. Terry,
655 S.W.2d 19, 25 (Ky. Ct. App. 1983) (“The injection of such matters in the trial is
. . . within the discretion of the trial court.”).

™ In Terry, the trial court judge excluded all evidence of an appropriate discount
rate because all evidence relative to “future inflation” was also excluded. 655 S.W.2d
at 25. This was a blind application of the “total offset” method.

™ See Carlson, supra note 32, at 628. Carlson expands the proposition adhered
to by the Pennsylvania and Alaska courts that interest rates and inflation rates cancel
each other out. He argues that productivity factors, not merely inflation rates, cancel
out the discount rate. See id. at 628-31.

™ See id. at 630. See also note 31 supra for a discussion of the effect of inflation-
ary expectations on interest rates.

™ See Carlson, supra note 32, at 630.

™ Real return on investment is that sum of capital actually produced over and
above the rate of inflation. The nominal return on investment contains both a real
rate and an inflation figure. This lends further credence to the argument that infla-
tion alone does not totally offset the discount rate. Rather, returns on investment
tend to exceed the rate of inflation by an amount equal to the real return on invest-
ment. See id. at 630. See generally 1. FisHER, supra note 31.
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since inflation is a constant.” To support his argument, Carl-
son mw.oﬂm that from 1950 to 1974 average increases in com-
pensation per man hour™ and average yields on taxable gov-
ernment bonds were roughly equivalent.”®
. Economist Thomas Coyne has criticized Carlson’s analy-
sig by stating: “The approach is appealing in its simplicity but
It cannot be supported empirically.”” Coyne points out that
averages only serve a worthwhile purpose where there is no
specific .amﬁm for the case being analyzed.#° Averages are not
helpful in wrongful death or injury cases since they always in-
volve a specific individual ®
Another economist, John Mabher,
measurement of the percentage change in hourly compensa-
tion by year-to-year calculations.®* Maher contends that fu-
ture earnings changes cannot be estimated from an average of
past Mmmﬁ-eo..wwma changes because that change might involve a
drop in earnings, as well as a rise in the increase of earnings.®s

also rejects Carlson’s

- M@OM.FH.VM.. supra uu&wwm. at 630 (“[I)f real returns on investment are at all close
0 productivity gains to labor, then interest rates reflect th

tions about future wage gains.”). . i
™ Id. Carlson uses average “increases in com i

pensation per man hour” even

though the U.S. Bureau of Labor Statistics publishes wage increase statistics for no

less than eleven different occupati i i
pational areas, each of which has a d i i
compensation per man hour, S b

growth in bond rates, Only when inflation ici i

and wage increases been very close Swmr_u_“.m WM@s Wl eicostad s g pres
. ™ See Coyne, supra note 32, at 26. He lists five areas where Carlson's data is
:.En_macmﬁ A.: the 24-year time span, used by Carlson in hig calculations, is a rela-
:<m._< short time for many, if not most, wrongful death or injury cases; Gw the time
period he uses includes a disproportionately large number of nmnmmmmoummw months; (3)
the 1.6% difference in averages of Carlson’s two rates is significant when wuvzm_u_ in
present S@ca analysis over a long period of time (Coyne calculated average annual
compensation per man hour at 5.812% and an average bond yield of 4.2512%); (4)
high u._humﬁn_. deviations for each series of data means large dispersions p.oB. the
mean in any given year; and (6) the two rates and their accompanying standard devi-
ations cause him to believe the discount rate does not exactly offset projected wage

increases for the time span used “Quite simply, his :
: ' , his assum can
by his data.” Id, Ply umptions cannot be supported

* See id.
# Id. at 27.
** See Maher, supra note 68, at 39.

** See id. at 40. Maher points out that year-to-year percentage changes between
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Instead, Maher argues that “[t]he commonly mnomv&.ma way of
estimating future earnings is the fitting of a trend line to the
observed data.”® Using a hypothetical case, Maher com-
pounds the base earnings®® and then reduces %B to present
value employing a 2.68 % discount rate (the yield on govern-
ment securities prevailing in 1952). The result is the amount a
“clairvoyant” economist would have reached.®¢ As a result,
Maher finds that the “cancellation” economist®” would have
undercompensated the plaintiff by 18% on a twenty-five year
award.®® From this, he concludes that “cancellation of z.:w rate
of advance in earnings by the discount rate gives estimates
that are low and with errors that have usually been substan-
tially larger than those of the economist who separately deter-
mines the rate of earnings increase,”®?

IV. ALTERNATIVES

Since the “total offset” method has been mmaomm@ M.wﬁ.
tacked as not properly reflecting inflation and Eom:oes.@. in-
Creases, a viable alternative is needed. Several alternatives
have been outlined above.®® Others are beyond the scope of
this Comment.®* Some courts choose the “total offset” method

0, 10 and 20 would average out to & 10% change regardless of whether the figures
were ascending or descending. See id. )

* Id. Maher's trend line reveals three distinct time periods: from 1952 to 1965
the average annual increase was 3.6%; from 1965 to 1971, 5.4%; and from 1971 to
1971, 7.8%. Id. at 39,

* See id. Maher compounds earnings at 3.4% to 1965; at 5.4% to 1971; and
7.8% to 1977. , . . .

* Id. Maher also figures the earnings that a “typical” economist might have esti-
mated by projecting a five percent annual increase in earnings across the board. See
id,

*" Id. This is Maher's name for Carlson and other economists who advocate that
the discount rate cancels the rate of earnings increase. o

** Id. The “typical” economist would have over compensated the plaintiff by
10.6%..

* Id. at 41. .

* See notes 72-89 supra for a discussion of these alternative methods,

*" Compare Elliget, The Periodic Payment of Judgments, 46 Ins. CounseL J. 130
(1979) with Henderson, Periodic Payments of Bodily Injury Awards, 66 A.B.A. J. 734
(1980). Both authors are responding to the recent draft of the UNnir. Periopic Pay-
MENT OF JUDGMENT AcT, 14 U.L.A. 20 (Supp. 1983)).
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because of a high priority on efficiency.®? Yet, ag one econo-
mist states, “[i]f simplification in courtroom presentations s
desired, the highest degree achievable may be in getting a
stipulated methodology, not an equalization of interest
rates,’’os

Rejection of the “total offset” method as a general rule in
favor of separate determinations of average annual wage in.-
creases and discount rateg offers the most accurate, predict-
able and efficient methodology.? Economists Formuzis and
O’Donnell have developed such g procedure,®® which ig similar
to the offset approach, yet rests on two radically different,
more realistic assumptions. Those assumptions are: (1) the ap-
propriate discount rate is the average yield on U.S, govern-
ment securities of up to five years maturity,®® gnd (2) the
trend in wage changes is 1.49 higher than this discount
rate.’” The authorg calculate this 1.4 figure by using regres-
sion analysis to statistically establish the differentia] between
wage growth and interest rates.®® Using this analysis, the court

** See, e.g., State v, Harris, 662 P.2d 946 (Alaska 1983).

** See Coyne, supra note 32, at 29

* See text accompanying note 11 supra for a discussion of the policy objectives
in calculating damages,

** See Formuzis & O’Donnell, Sipra note 68, at 297. The approach they have
utilized has been named “regression analysis.” See id. at 302.

*¢ Id. Shorter term securities necessitate the periodic sale of maturing securities,
This protects the plaintiff or survivors from the ravages of inflation to the extent that
inflation and higher yields are correlated. /d,

*” Id. Formuzis and O'Donnell believe that “forecasting inflatjon by projecting
the historical rate of inflation is Unacceptable because it jg unreliable and specula.
tive.” Id. at 299, They also reject Carlson’s idea that wage growth and interest rates
change equally in the presence of inflation. Formuzijs and O'Donnell suggest that “the
rate of wage growth and the rate of interest do not change equally in the presence of
inflation, They do, however, change in a predictable fashijon.” Id.

* See id. Accepting the “Fisher principal” that wage increases and interest rates
co-vary, the authors argue that wage growth is consistently greater than interest rates
on short term investments by 1.4%. Id. at 300, 302, The difference is due primarily to
the relationship between the rate of increase in labor productivity and the rate of
return on capital (ie., Productivity of capital) respectively, Id. at 300, For further

Carlson, in his calculations, found & 1.6% difference in averages between the two
rates. The variance between Carlson’s number (1.6%) and Formuzis and O'Donnell’s
(1.4%) can be accounted for by noting that Carlson uses yearly averages while
Formuzis and O’Donnell uge three-year moving averages,
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simply calculates the rate of discount®® and then sets the rate
of wage growth at 1.4% above the discount rate.!®® This calcu-
lation corrects the downward bias of the “total offset” method
noted above.'*

By correcting for the downward bias, awards are more ac-
curate. Judges and juries are also given an efficient way in
which to compensate for all productivity factors without ex-
tensive expert testimony.'°®> Perhaps most importantly,

. " Formuzis & O'Donnell, supra note 31, at 305 (“The rate of the discount
should be calculated from riskless government securities with an average maturity of
3 years.”).

1% For example, assume that the decedent in a wrongful death action is deter-
mined to have a $40,000 per year earning capacity with a three year estimated life
span. The discount rate, based on the rate of government securities, is seven percent.
Under the “total offset” method, wage growth is presumed to equal the discount rate
and, in effect, cancel each other out. The damage award would be calculated as
follows:

$40,000 X 3 years = $120,000

In comparison, under the Formuzis and O’Donnell approach, wage growth would
be set at 1.4% above the discount rate. The damage award would be calculated for
each year according to the following formula:

Future value Present value
$40,000 X factor for that X factor for that =
year at 8.4% year at 7.0%

Damages awarded
for that year

This formula yields the following result:
1

year 1 $40,000 X (1.084)* X (1.07) = $ 41,550
1
year 2 $40,000 X (1.084)* X = 41,031
(1.07)?
1
year 3 $40,000 X (1.084)' X Lo = 40,541

$123,122

Over the three year span, the Formuzis and O'Donnell approach gives the plaintiff
$3,122 or 2.6% more than the award determined under the “total offset’” method.

19! See text accompanying notes 88-89 supra for a discussion of the downward
bias of the “total offset” method. .

... 1** It would be possible for a court to increase accuracy by using regression anal-
ysis to calculate a specific differential for a particular occupation using the statistics
published by the United States Department of Labor, Bureau of Labor Statistics.
However, in most cases, the 1.4% differential is sufficient to fairly compensate the
plaintiff. See notes 52 & 77 supra for discussions of labor statistics and occupational
wage increases.
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m,ochNmm and O'Donnell provide a predictable methodology
which removes speculative variables from projecting inflation

and other productivity factors, leading to more settlements
and fewer court battles.

CoNcLUSION

In the early 1970s, inflation came to be an accepted part
of damage award verdicts for lost future earnings. More re-
cently, courts have begun accounting for inflation and produc-
tivity factors when estimating future wages. Yet, deciding how
to include these somewhat unpredictable variables in a man-
ner which is accurate and predictable while still efficient has
been a challenge for the courts. Kentucky’s application of the
“total offset” method was a response to that challenge. The
Wmdaﬁnww Court of Appeals succeeded in interjecting new con-
m:.mmnm:onm into the damage award process; however, the court
failed to adequately set out all the relevant factors in the “to-
tal offset” approach. Recent applications of the offset method
cx other courts more experienced in its use show that full and
fair .noEvosmmﬂos requires Kentucky to consider other pro-
ductivity factors along with inflation in calculating awards for
lost future earnings.

Accepting the premise of the “total offset” ap-
Eomnvl:nrmﬁ awards can be efficient and accurate—another
$nrb_.nCo using regression analysis is posited. By setting the
wage Increases at 1.4% higher than the discount rate, courts
can simultaneously correct for the downward bias of the can-
cellation method while also accounting for both inflation and
productivity gains—an efficient, accurate calculation that
removes from the jury the often unpredictable task of calcu-
lating future wage earnings by expert testimony.

Alexander M. Waldrop
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861-76 "84

Smith v. Wade [103 S. Ct. 1625}: the standard for awarding
punitive damages under section 1983. 20 ldaho L.
Rev. 797-823 Summ ‘84

Some aspects of the recovery of reliance damages in
the law of contract. M. en. 4 Oxford J. Legal
Stud. 393-420 Wint '84

Siate cx rel. Ashcroft v. Kansas City Firefighters Local
No. 42 [672 S.W.2d 99 (Mo.)]: ilicgal public employee
strikes: allowing a civil suit for damages. 53 UMKC
L. Rev. 299-310 Wint "85

Subsurfco, Inc. v. B-Y Water District [337 N.w.2d 448
(S.D.)} applying the diminution in value measure of
damages for breach of rural water construction contracts.
29 S.D.L. Rev. 445-55 Spr '84 ¥

Tax issues of personal injury and wrongful death awards.
19 Tulsa L.J. 702-30 Summ "84

Tax law—the taxation of damages reccived in an action
for defamation: distinguishing between injury to profes-
sional reputation and injury to personal reputation—
Roemer v. Commissioner, 716 F.2d 693. 7 W. New
Eng. L. Rev. 79-94 ‘84 ,

The taxation of defamation recoveries: toward establishing
its reputation. 37 Vand. L. Rev. 621-46 Ap '84
Three comments on damages for personal injury. J. F.
Keeler. 9 Adel. L. Rev. 385412 S ‘84 -
Torts/evidence—seat  belt defense—whether they know
it or not, Florida motorists must “buckle up™ or risk
loss of full recovery—Insurance Co. of North America
v. Pasakarnis, 451 So. 2d 447 (Fla)). 12 Fla. St. U.L.
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Treble damages and attorney's fees under civil RICO.
J. D. Wilson. 28 Trial Law. Guide 55-83 Spr ‘84
The use of an economist to testify on damages in business
litigation. E. H. Mantell. 89 Com. L.J. 33641 Ag/S

84 i
The valuation of houschold services in wrongful death

actions. J. Yale. 34 U. Toronto L.J. 283-313 Summ
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Valuing the lost years. D. E. Evans, K. M. Stanton.
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Vaughn v. General Motors Corporation (466 N.E.2d 195
(L)} limiting defective product tort loss recovery.
ig8 J Mar. L. Rev. 525-39 Wint '85 ¢

Vicarious liability for punitive damages: suggested changes
in the law through policy analysis. R. S. Parlee. 68
Marq. L. Rev. 27-56 Fall "84

Warsaw Convention and air cargo damages. J. K. Bentil.
128 Solic. J. 525-7 Ag 3 "84

Why the United States should ratify the 1984 Protocols
1o The International Conventions on Civil Liability
for Oil Pollution Damage (1969) and The Establishment
of an International Fund for Compensation for Oil
Pollution Damage (1971). G. W. Paulsen. 20 Forum
164-205 Fall '84

Willful infringement and “magic words"—the effect of
opinions of counsel on awards of increased damages
and attorney fees. C. L. Gholz. 66 J. Pat. off. Soc’y
598-612 N "84

Wrongful death damages: expansion. inflation. discounts
and taxes—the numbers pame T. W. Conkhn. 28
Trial Law. Guide 249-96 Fall "84

Your loss or my gain? The dilemma of the disgorgement
principle in breach of contract. E. A. Farnsworth. 94
Yale 1.J. 133993 My '85

Zen and the art of exemplary damages assessment. 72
Ky. L.J. 897-916 '83/'84

Zoning regulation—availability of compensatory damages
awards in cases of temporary regulatory taking. 14
Mem. St. U.L. Rev. 407-18 Spr "84
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D'Amato, Anthony
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Modifying U.S. acceptance of the compulsory jurisdiction
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Damich, Edward J.
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Tribunal: are the tribunal’s awards Dutch? by W.
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Danagher, John J.

The new code and Catholic health facilities: fundamental
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Danas, Andrew M.

Grassroots lobbying and poodwill advertising: _arc the
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Daniell, David F

Section 1983 actions: a practical overview for the general
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Ala. Law. 34-1 Ja "84

Daniels, Diana M.
Public figures revisited. 25 special issuc Wm. & Mary
L. Rev. 957-68 "83/84
Daniels, James E.
Managing litigation experts. 70 A.B.A. J. 64-1 D "84
Daniels, Neal

Post-traumatic stress disorder and competence to stand

trial. 12 J. Psychiatry & L. 5-11 Spr ‘84
Daniels, Stephen
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Fall "84

wct;m not a litigious socicty. 24 Judges' J. 18-21+ Spr
85

Danielsson, Sune

Examination of proposals relating to the prevention of
an arms race in ouler space. 12 J. Space L. 1-11
Spr '84
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Marriage. divorce, legal separation and the alien: by
D. P. Danilov, M. B. Nerheim. 18 Int'l Law. 675-82
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Marriage, divorce, the alien, and Washington law; by
D. P. Danilov, M. B. Nerheim. 19 Gonz. L. Rev.
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Dankner, Harold
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ployers. 42 ERISA supplement N.Y.U. Inst. on Fed
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Dann, Donald R.
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Damages—See also—cont. _
Crime, Victims of
Maritime law g Bop e
Abortion or adoption: a rational application of the
avoidable consequences rule to the computation of
wrongful conception damages. S. D. Sayre. 12 W. Si.
UL Rev. 781-91 Spr '85
Actual malice standard and punitive damages: Dun &
Bradstreet, Inc. v. Greenmoss Builders, Inc, 105 S.
Ct. 2939. 54 U. Cin. L. Rev. 1375-94 ‘86
ADEA executive exemption plaintiffs as paradigm can-
didates for front pay. 46 U Pm £ Re'v 1103-21
Summ 85
Admlralty—damages—propomcnalc fault division of
damages applied in maritime non-collision case, Smith
& Kelly Co. v. /S Concordia Tadj. 718 F.2d 1022,
§ Suffolk Transnatl L.J. 327-39 Fall ‘84
Amoco Cadiz [Amoco Cadiz, In re 20 Env't Rep. Cas.
2041] and limitation of liability for oil spill pollution:
domestic and international solutions. 5 Va. J. Nat.
Resources L. 259-95 Fall '85
An analysis of Silkwood v. Kerr-McGee Corp. [104 S.
Ct. 615}—are punitive damage awards and exclusive
federal ulation consistent?. 36 S.C.L. Rev. 689-716
Summ '8
Anatomy of a misappropriation: Edward M. Goldberg,
M.D. v. Medtronic, Inc [686 F.2d 1219). R. E. Hofer,
J. M. Wagner. 26 Idea 145-52 "85
Attorney fees—United States is not liable for attorney
fees under the Equal Access to Justice Act by analogy
to section 1983—Premachandra v. Mitts, 753 F.2d
635. B U Ark. Little Rock L.J. 61-80 85{'86
Allorney's fees for consumers in warranly actions—an
expanding role for the U.C.C.2%. 61 Ind L.J. 495-519
Summ '86
Avoiding inflation loss in contract damages awards: the
equitable damages solution. A. Burgess. 34 [nt'l &
Comp. L.Q. 31741 Ap '85
Baja [Baja Energy, Inc. v. Ball, 669 S.W.2d 836 (Tex.)}
an aberration or a catalyst?. 37 Baylor L. Rev. 829-39
Summ "85
The basic concepts of acluana] evidence. J. B. Patterson.
7 Advocates’ Q. 79-127 My '86
Breach of contract, tort, or both?. H. Hafif. 21 Trial
3942 D '85
B) wh.nl measure?. The issue of damages for wrongful
regnancy. 16 N.C. Cenr. L.J. 59-83 Spr ‘86
Ca!cu ating the economic value of lost homemaker services
in wrongful death/personal injury litigation. W. D.
Johnson. 29 Trial Law. Guide 136-77 Summ '85
California's collateral source rule and plaintiff's receipt
gg uné:gsurcd motorist benefits. 37 Hastings L.J. 667-95
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Causal apportionment: reply to the critics. [Discussion
of A comment on causal apportionment. D, Kaye,
M. Aickin. 13 J. Legal Stud 191-208 Ja '84] M. ).
Rizzo, F. S. Amold. 15 J. chaf Stud. 219-26 Ja '86
Civil punishment of the uncivil: the nature and scope
of exemplary damages in New Zealand. C. M. Ryan.
5 Auckland U.L. Rev. 53-72 Je '84
Civil RICO abuse: the allegations in context. M. Gold-
smith, P. W. Keith. 1986 B.Y.U. L. Rev. 55107 '86
Coaches in the courtroom: recovery in actions for breach
of employment contracts. J. Graves. 12 JC. & U.L
545-59 Spr 86
A comment on the constitutionality of punitive damages.
J. C. Jeffries. 72 Va. L. Rev. 139-58 F '86
Commercial law—a nonbreaching seller has a duty to
mitigate damages under the Uniform Commercial
Code—Schiavi- Mobile Homes, Inc. v. Gironda, 463
A.2d 722 (Me.). 19 Suffolk U.L. Rev. 759-66 Fall '85
Compensation for non-pecuniary loss: is there a case
for legislative intervention?. S. M. Waddams. 63 Can.
B. Rev. 73443 D '85
The consttutionality of recent cfforts to limit personal
m;ur)' damages I'orowing the 1984-85 MICRA decisions.
St. U.L. Rev. 595-608 Spr '86
Constraints on damage claims under title VI of the Civil
Rights Act. D. Solomon. 3 Law & Ineguality 183-208
J1 "85
The continuing debate over recoverability of the costs
of child-rearing in “wrongful conception™ cases: searching
for appropriate judicial guidelines. L. P. Hampton.
20 Fam. L.Q. 45-60 Spr '86
Contract compensation in nonmarket transactions. J. P.
Tomain. 46 U. Pirr. L. Rev. 867-923 Summ '835
Controlling the growth of punitive damages in products
liability cases. R. Allen. 51 J. Air L. & Com. 567-88
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Corporate insurability of punitive damages arising from
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B.Y.U. L. Rev. 317-26 "85

Cracking cases: a study in damage hm:lwon I S G
drein. 129 Solic. J. 594-6 Ag 30 '85; 614+ S 6

Criminal compensation under the Crimes Act 1900 (n.s.w
P. A. Fairall. 9 Crim. LJ. 98-108 Ap '85-

. The damage award in a maritime personal injury cas
** J. D. Jamail. 45 La. L. Rev. 837-58 Mr '85 -

Damages and proof in cases of wrongful dishonor: tl
unsettled issues under U.C.C. section 4-402. S. B. Dos
63 Wash. ULQ. 237-83 Summ '85 i

_Dam and the social welfare ‘nvcdap" ‘lL'C!a.r'

19 Jur. 40-64 Summ '84

Damagcs for breach of contract. R. Cooler M. A Eise:
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Damages for wasted expenditure in contracts for 1t
sale of land. D. P. Gninlinton. 5 Auckland U.L. Re
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Damages under the federal Electronic Fund Transfer Ac
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B. Dow. 23 Am. Bus. LJ 1-83 Spr "85

Damages—a new or untried business may recover lo
future profits as damages for breach of contract |
lend money, provided such profits can be establishe
with reasonable certainty.—Harsha v. State Saving
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Defining the appropriate scope of Superfund natur:
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197-226 Fall '85

Determining compensation for subsequent use of (e
data under FIFRA: a value-based or cost-based star
dard?. 1l Colum. J. Envt'l L. 193223 '86

Discounting compensation for future loss. D. Kemp. 10
Law Q. Rev. 556-72 O '85

Les dommages exemplaires pour violation du contra
la siuation en droit guebecois. T. Rousscau-Houls
11 Can. Bus. LJ 291-303 Mv 86

Eamnings regression analysis: proving a child’s lost earning
P. R. Lees-Haley. 22 Trial 37-8 F '86

Economic loss: recovery of damages for economic ¢
financial harm. Barber Lines v. M/Y Donau Man
764 F.2d 50; Getty Refining and Marketing Cor
v. M/T Fadi B, 766 F.2d 829, East River 5.5. Cory
v. Delaval Turbine Inc., 752 F.2d 903; Ingram Rivc
Equipment Inc. v. Pott Industries, Inc., 756 F.2d 64¢
R. J. Gruendel. 16 J. Mar. L. & Com. 568-80 (
'85

An economic view of the U.C.C. seller's damage measure
and the identification of the lost-volume seller. 4
Alb. L. Rev. 889-925 Summ "85

ERISA: punitive damages for breach of fiduciary dut;
35 Case W. Res. L. Rev. 743-63 °B4/8S

The evaluation of earnings loss in Alaska courts: th
implications of Beaulieu [Beaulieu v. Elliott, 434 P.2
665 (Alaska)] and Guinn [State v. Guinn, 555 P.2
%30 (Alaska) W. Parks. 2 Alaska L. Rev. 311-3

‘85

Exclusive remedy provisions in the workers' compensatio:
system: unwarranted immunity for employers’ wilf
ggnsd wanton misconduct. 31 S.D.L. Rev. 157-70 Win

Extra-contractual remedies and punitive damages in first
party insurance claims. J. Murray, M. Maillet. 53 /ns
Counsel J. 251-63 Ap '86

"The fatal [passasc’ exemplary relief and the human instinc
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for self-preservation. E. C. De Vivo. 51 J. Air L
& Com. 303413 Wint '86

Fear of future disability—an element of damages in |
personal injury action. D. P. Faulkner, K. M. Wood:
7 W. New Eng. L Rev. B65-79 "85

First steps down the road not taken: emerging limitation
on libel damages. R. D. Sack, R. J. Tofel. 90 Dick
L. Rev. 609-25 Spr '86

Fixed versus variable discount rates in reduction to presen
;a]ucsg‘l F. Dimbath. 8 Am. J. Trial Advocacy 377-8.
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Flowers v. District of Columbia [478 A.2d 1073 (D.C.)]
another court refuses to settle the question of damage
in wrongful conception cases. 34 Cath. U.L. Rev. 1209 24
Summ ‘85

A framework for determining liability for negligentl)
cg:sod economic losses. 1986 B.Y.U. L. Rev. 177-9¢

Future damages in ADEA cases. T. E. Hawks. 69 Marg
L Rev. 357-72 Spr ‘86

The handling of camstmphm claims. M. Stewart. 57 Lay
Inst. J. 9579 S '83
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Harris v. Metropolitan Mall [334 N.W.2d 519 (Wis.)}
the need to consider tax benefits when awarding damages
in a sale-leaseback situation. 1985 Wis. L. Rev. 375-99
'85

Has found been lost? An analysis of a seldom utilized
concept in the maritime law. D. R. Normann. 30
Loy. L. Rev. 875-900 Fall 84

einer.

’ The hidden persuader: temporomandibular ij;)im %sfunc—
A 09

tion and phantom pain. M. A. Dombro
22 Trial 40-3 F '86

Illinois landlords' new statutory duty to mitigate damages:
1. Rev. Stat. ch 110, § 9-213.1. 34 De Paul L. Rev.
1033-67 Summ "85 .

The impact of economic theory on the determination

-~ of damages in a wrongful death case. P. H. Corboy.
20 Forum 606-26 Summ '85

The incidence and burden of punitive damages. J. J.
Launie. 53 Ins. Counsel J. 46-51 Ja 'B6 .

The insurability of punitive damages. S. G. ‘Schumaier,
B. A. McKinsey. 72 A.BA. J 6870+ Mr '86

Insurance against punitive damages in drunk driving cases.
69 Marg. L. Rev. 306-29 Wint ‘86

- Insurance Company of North America v. Pasakamis [451
So.2d 447 (Fla.)f the new emergence of the “seat belt
defense™. 27 Ariz. L. Rev. 293-302 '85

‘Judicial discretion in the calculation of pre'udgmcnt
interest. D. Saxe. 6 Advocates” Q. 43347 l4 ‘86

The law of interest: dawn of a new era?. R. Bowles,
C. J. Whelan. 64 Can. B. Rev. 142-54 Mr '86

L'évaluation judiciaire du préjudice résultant de blessures
corporelles: de I'impressionnisme au réalisme?. R. Lelar-
te. 64 Can. B. Rev. 10641 Mr '86

Liability for shipments by sea of hazardous and noxious
substances. 17 Law & Pol’y Int'l Bus. 455-81 '85

Liability in damages for strikes: a French counter-

. revolution. M. Forde. 33 Am. J. Comp. L. 447-65
Summ ‘85

Liability of parent corporations for hazardous waste
Fé%aﬂup and damages. 99 Harv. L. Rev. 986-1003 Mr

Limitation on recovery of damages in medical malpractice
cases: a violation of cqual protection?. 54 U. Cin.
L. Rev. 1329-51 '86

The limits of compensation: an Australian perspective
‘on public policy, causation and mitigation. C. Phegan.
34 Imil & Comp. L.Q. 470-97 11 85

Liquidated damages and statute of limitations under the
“willful” standard of the Fair Labor Standard Act and
AFC Discrimination in Employment Act: repercussions
of Trans World Airlines, Inc. v. Thurston [105 S.
Cu 613)1 24 Washburn L.J. 51645 Spr '85

‘Loss of consortium between parent and child. J. S.
Bainbridge, Jr. 71 A.BA. J. 479 O "85

Lost-profits damage awards under Uniform Commercial
%;dc section 2-708(2). 37 Sran. L. Rev. 1109-45 Ap

The Minnesota Prejudgment Interest Amendment: an
analysis of the offer-counteroffer provision. 69 Minn.
L Rev. 1401-29 Je '85 :

Morgan v. Compugraphic Corporation [675 S.W.2d 729
(Tex.)} a new twist for the default judgment. 37 Baylor
L. Rev. 777-91 Summ ‘85

The multiplier in English fatal accident cases: what

-+ happens when judges teach judges economics. A. M.
Pa.‘rkmnu‘ 5 Int'l Rev. L. d’ Econ. 18797 D "85

Negligence—damages—expert  testimony on  plaintiff
motorcyclist's nonuse of a helmet is admissible evidence
on issue of damages. 60 N.D.L. Rev. 751-66 '84
egligent misrepresentation: indeterminate language about
Indeterminate loss. B. Feldthusen. 13 Anglo-Am. L.
Rev. 57-83 J|/S '84

L"\ new approach to determining seaman status. D. W.
Robertson. 64 Tex. L. Rev. 79-130 Ag '85

A ‘NCW evidence on the selection of an appropriate discount

rate in economic loss determinations. M. H. Ledford,
?éup'- s%occm 36 Fed'n Ins. & Corp. Couns. Q. 27-40
;Opllma! damages in securities cases. F. H. Easterbrook,
D. R. Fischel. 52 U. Chi. L. Rev. 611-52 Summ '85
Imer v. A.H. Robins Co. [684 P.2d 187 (Colo.)}
: Problems with punitive damages in products liability
ppictions. 57 U. Colo. Li-Rev. 135-47 Fall '85
rticular loss, average loss; and actuarial loss: the ethics
. and cconomics of alternative remedies for wrongful
B %‘;’;’dl{g; L. C. Schwartz. 18 Conn. L. Rev. 115-26
‘Th! Pecuniary loss rule as an inappropriate measure
OL f‘ama‘%ess in child death cases. 18 Ind. L. Rev. 731-49
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Per diem: the argument that wouldn’t die. L. H. Goodman.
66 Chi. B. Rec. 304-6+ My/Je '85 i

Pitfalls for sellers and buyers under the market formula
of section 2-708. R. R. Anderson. 4 Rev. Litigation
251-97 Summ '85

Prejudgment interest available on accrued damages in
personal injury, wrongful death, and survival actions:
Cavnar v. Qu.u!i‘;y Control Parking, Inc. 696 S.W.2d
549 (Tex.). '17 Tex. Tech. L. Rev. 293-315 Mr '86

Preliminary reflections on the law's reaction to disasters,
J. B. Weinstein, 11 Colum. J. Envt'l L. 1-50 '86

Prima facie tort—a judicial reaction to public employee
strikes in Missoun. State v. Kansas City Firefighters
Local 42 [672 5.W.2d 99 (Mo.)}. 50 Mo. L. Rev. 687-703
Summ ‘85

Private cost recovery actions under section 107 of CER-
%I.A. R. C. Belthoff, Jr. 11 Colum. J. Envt’l L. 141-92
‘86 v .

Private responsecost recovery actions under CERCLA.
34 U. Kan. L. Rev. 109-47 Fall "85 .

Product defects resulting in pure economic loss: under
what theory can a consumer recover?. 50 AMo. L. Rev.
625-50 Summ ‘85

Products liability—can it kick the smoking habit?. 19
Akron L. Rev. 269-92 Fall "85

Prop. 51 shakes (barely) the house of torts. J. L. Kirsch.
6 Cal Law. 69-73 Je '86

Property law—Minnesota applies the unjust enrichment
doctrine to contract for deed cancellations—Anderson
v. DeLisle, 352 N.W.2d 794 (Minn.). 12 Wm. Mitchell
L. Rev, 393-408 '86

The publicly held corporation and the insurability of
pausnilive damages. 53 Fordham L. Rev. 1383408 My

Punitive damage award against nuclear power company
threatens exclusivity of federal control: Silkwood v.
Kerr-McGee Corp. [104 S. Cu 615) 26 B.C.L. Rev.
727-44 My "85

Punitive damages: a developing change in the law of
admiralty. J. A. George, V. J. DeSalvo. 22 Trial 22-8
F 86

Punitive damages and nonprofit corporations: to make
the punishment fit the cnme. 19 US.F.L. Rev. 377-91
Spr/Summ '85

Punitive damages: dock owner assessed punitive damages
for dock foreman employee's action in cutting loose
vessel with fire on board, resulting in total destruction
of vessel. Protectus Alfa Navigation Co., Ltd. v. North
Pacific Grain Growers, 767 F.2d 1379. K. V. McQuilling.
17 J. Mar. L. & Com. 137-42 Ja '86

Punitive damages for crime victims: ncw possibilities
for recovery in Indiana. 18 Ind. L. Rev. 655-84 Summ
*85

Punitive damages for maintenance and cure: is it how
much you pay or how you pay it—Ha v. Zapata
Off-Shore Co. [741 F.2d 87 10 Mar. Law. 103-17
Spr "85 .

Punitive damages in California: the drunken driver. 36
Hastings L.J. 793-820 My '85

Punitive damages in drunk-driving cases: a call for a
strict standard and legislative action. 19 Suffolk U.L.
Rev. 607-32 Fall '85

Punitive damages in private speech defamation: Dun
& Bradstreet, Inc. v. Greenmoss Builders, Inc. [105
S. Ct. 2939] 1986 B.Y.U. L. Rev. 233-44 '86

Punitive damages under ERISA. J. E. Sanchez. 13 W.
St. U.L. Rev. 413-33 Spr '86

Punitive damages under ERISA: are participants entitled
1o awards?. L. 1. Stein. 36 Lab LJ. 892901 D "85

Punitive damages—ijudgment granting equitable relief can-
not support award of punitive damages where actual
damages are not also recovered Nabours v. Longview
Savings & Loan Association, 28 Tex. Sup. Ct J. 571.
17 St Mary’s LJ. 52949 '86 :

Pure economic loss—a Scottish perspective. A. B.
Wilkinson, A. D. M. Forte. 1985 Jurid. Rev. 1-28
Je '85

Reasonable medical probability in Texas. C. R. Michel,
J. B. Smith. 49 Tex. BJ. 12+ Ja '86

Recovery for cancerphobia and increased risk of cancer.
F. J. ‘Gale, I1I, J. L. Goyer, III. 15 Cum. L. Rev.
823-44 '84/85 Z )

Recovery of damages for delay against suretics on public

works bonds. B. L. Balkin. 20 Forum 640-56 Summ

‘85 é

Recovery of economic loss in tort. T. G. Ryan. 59
Wis. B. Bull 19-21+ F '86

Remedial activism: judicial bargaining with punitive
damage awards. 19 Loy. L.A.L. Rev. 941-69 My '86
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Damages—cont.
Retribution and deterrence: !hc role of punitive damages
in products liability litigation. R. C. Ausness. 74 Ky.
LJ' 1-125 "85/°86 .
Reverse synergisms: unprecedented results ‘from traditional
icga]gﬁmcans G. B. Bell. 23 Hous. L. Rev. 849-55

n
Roemer v. Commissioner [716 F.2d 693} the excludability

of nonphysical tort’ damages from gross income under
Intemal Revenue Code section 104(a}2). 1985 Utah
L. Rev. 477-98 '85

The seat belt defense—should Mississippi courts consider
seat belt nonuse as evidence of a failure to mitigate
damages?. 5 Miss. C.L. Rev. 63-77 Fall '84

Securities fraud: the tax benefit offset rule of damages
in securities litigation. 70 Minn. L. Rev. 1185-207 My

‘86

Securities: tax shelter investment fraud—should tax savings
be considered in determining amount of recovery?.
38 Okla. L. Rev. 33446 Summ '85

The specific performance damages continuum: an historical
perspective. J. Berryman. 17 Ottawa L. Rev. 295-323

‘85

The statutory damages provision under the 1976 Copyright
Act. 26 Idea 241-62 '86

Stipulated damage provisions in France and the United
Sates. D. L. Jaffe, K. B, Jaffe. 33 Am. J. Comp.
L. 637-12 Fall '85

Strict liability/comparative fault—the Illinois Supreme
Court held that traditional contributory negligence
concepts do not reduce damages under the doctrine
of comparative fault in strict products liability actions.
Simpson v, General Motors Corp., 483 N.E.2d .1 (lIL).
74 Il B.J. 508-13 Je '86

Surface damages in Texas: a proposal for legislative
.intcrvcnlion‘ S. J. Berry. 17 St Mary's LJ. 121-53

The tail wags the dog: judicial misinterpretation of the
punitive damages ban in the Federal Tort Claims Act.
J. L. Lewin. 27 Wm. & Mary L. Rev. 245-99 Wint

'B6

Taking without compensation: measure of permancnt
damages modified by application of limitation of actions
for trespass. 20 Wake Forest L. Rev. 671-95 Fall "84

Tax shelter as a security: the use of tax returms in a
10b-5 action. 14 Fordham Urb. L.J. 259-81 ‘85,86

Tax treatment of civil litigation and damage awards,
alimony and maintenance payments. P. H. Hams. 6
Advocates’ Q. 346-60 N '85

Taxation/tort law—Commissioner rules that damag,cs
reccived under the Alabama Wrongful Death Act
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