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1991

January

1992

Oct. 9

Nov. 26

1993

Feb. 5

Chronology of Major Events

The RCMP begin investigations at Shelburne and the Nova Scotia School for Girls,
which ultimately lead to criminal charges against Patrick MacDougall, George Moss
and Douglas Hollett.

Moss pleads guilty to four counts of indecent assault on afemale and is sentenced to
imprisonment for one year.

Hollett isfound guilty of having had sexual intercourse with afemale person 14 to 16
years of age of previous chaste character.

Hollett is sentenced to imprisonment for two years and four months.

Feb. 17Patrick MacDougall is convicted of six charges relating to sexua abuse of five former
residents of Shelburne.

Feb. 23G.B.R. givesnotice of anintended action agai nst the Government of Nova Scotiaand Douglas
Hollett, alleging that Hollett had helped her escape from the School for Girls and then kept
her in his house for over ayear, engaging in sexua intercourse with her.

March 29

July 6

July 30

Sept. 27

MacDougall is sentenced to atotal of six yearsin the penitentiary.

MacDougall pleads guilty to five further chargesrelating to sexual abuse of five other
residents of Shelburne. He is sentenced to atotal of five years, consecutive to the
sentences imposed on him on March 29.

G.B.R. (the complainant in the case against Hollett) commences an action against the
Government of Nova Scotia and Douglas Hol | tt.

Complainantsfrom the M oss prosecution commence an action against the Government
of Nova Scotia.

Martha Crowe, legislative/policy consultant for the Department of Community
Services, suggests to Reinhold Endres, Q.C., Director of Civil Litigation in the
Department of Justice, that where staff have been convicted and civil actions are
commenced against the Government, there should be an objective mechanism for
evaluating the claims and compensation should be paid without litigation.



Oct. 5

Oct. 25

1994

April 21

Aug. 29

Sept. 30

Oct. 6

Oct. 25

Oct. 27

Nov. 2

Nov. 7

Mr. Endres advises Ms. Crowe that the Department of Justice might put itself at a
disadvantage by settling cases too early.

ThomasC. Marshal, Q.C., Genera Counsel withthe Ministry of the Attorney General
of Ontario, sends information to the office of the Minister of Justice of Nova Scotia
about non-traditional responsesto all egations of abusein government-runinstitutions.

A draft memorandum entitled “Compensatory Scheme for Victims of Physical and
Sexual Abuse Perpetrated by Former Staff of the Department of Community Services”
is sent by Ms. Crowe to Douglas J. Keefe, Executive Director of the Department of
Justice, for possible submission to the Planning and Priorities Committee of Cabinet
(“P&P”). It outlines four options to deal with civil cases arising from abuse.

Dr. Patricia Ripley, Deputy Minister, Department of Community Services, sends a
memorandumto the Deputy Minister, Department of Justice, suggesting that thefocus
in abuse cases should not be on lega liability, but rather on an appropriate
compensation package.

TheMinister of Justice submitsamemorandum to P& P outlining three optionsto deal
with cases of abuse, and recommends the third. It involves an investigation, an audit
of the ingtitutions and an alternative dispute resolution process (“ADR”) if liability is
revealed by the investigation.

P& P approves the recommended option.

The Minister of Justice recommends to the Executive Council (“Cabinet”) that he be
authorized to initiate an audit of present practices at Shelburne and an independent
investigation into allegations of abuse at that institution.

Cabinet approvesthe proposal toinitiate an audit of present practicesat Shelburne and
an independent investigation.

The Minister of Justice announces in the House of Assembly the Government’s
responseto incidents of sexual abuse at Shelburne. Itisathree-step process: an audit,
anindependent investigation and, if liability isrevealed, an ADR programto determine
appropriate compensation. He also announces the appointment of Viki Samuels-
Stewart to conduct the audit.

At therequest of the Minister of Community Services, the proposed investigation will
be expanded to include all residential facilities operated by the Department of
Community Services.



Dec. 1

1995

Jan. 6

Jan. 27

March 17

March 29

April 28

June 22

June 30

July 6

Jduly 17

July 20

TheMinister of Justice announcesthe appointment of theformer Chief Justice of New
Brunswick, the Honourable Stuart G. Stratton, Q.C., to conduct the investigation.

Alison W. Scott, senior counsel in the Department of Justice, submitsamemorandum
to the Minister of Justice setting out processes available, both within and outside the
judicial system, to deal with claims for compensation.

William Belliveau, a counsdllor a Shelburne, commits suicide a day after being
notified that an allegation of sexua abuse has been made against him. (He is
posthumously cleared of the allegation.)

Viki Samuels-Stewart reports the results of her audit to the Minister of Justice. She
concludes that young offenders held at Shelburne and at Waterville are victims of
abuse.

The Samuels-Stewart Report is released to the public.

In a memorandum to the Minister of Justice, Mr. Keefe outlines a compensation
processwhere the Government would work with victimsand their lawyersto establish
a framework of healing and settlement. He suggests that a working group be
established to develop a strategy following the release of the Stratton Report.

Paula Simon, Director of Victims Services in the Department of Justice, prepares a
memorandum for the Minister of Justice. Sheis critical of the New Brunswick and
Newfoundland approaches, but is complimentary of the approach taken in Ontario.
She identifies four options and estimates the cost of each.

Mr. Stratton submits his Report, which is made public. It identifies 89 victims of
physical and/or sexua abuse.

Cabinet approves a plan submitted by the Minister of Justice to provide emergency
counselling to victims and to put in place an ADR program to compensate them.

The Minister of Justice signs an agreement with the Family Services Association
(“FSA™) who will develop and administer a counselling service for victims of abuse.
FSA will also investigate the possibility of forming asurvivors group for the purpose
of negotiating appropriate compensation.

The agreement reached with FSA is announced to the public. At a press conference,
the Minister of Justice outlines the ADR option approved by Cabinet.



July 25

Aug. 11

Oct. 2

Oct. 17

1996

Jan.-April

Jan. 8

Jan. 29

Judgment is given in favour of G.B.R. in her case against the Province and Douglas
Hollett, awarding damages of $50,000 for pain and suffering and $25,000 for
aggravated damages. No punitivedamagesareawarded. (Thisissubsequently varied
by the Nova Scotia Court of Appeal which strikesthe award for aggravated damages,
but awards $35,000 for punitive damages.)

A group of 15 lawyersrepresenting 65 claimants notify the Minister of Justicethat the
Government’ s proposal which contemplates a single lawyer negotiating on behalf of
asurvivors' advocacy group isunacceptable. Anadvocacy group of lawyersisformed
to negotiate with the Government.

The Deputy Minister of Justice announcesthe appointment of four personsto conduct
an internal investigation into the conduct of employees.

The Minister of Justice announces the formation of an Internal Investigation Unit
(“ I I U”).

Government representativesand lawyersfor survivorshold seven meetingsto hammer
out an agreement.

An Interdepartmental Committee on Institutional Abuse is established to develop a
policy on the protection of children and to examine how current services provided by
the Province can be included in a compensation package.

FSA retains Anne Derrick to represent survivors of ingtitutional abuse who had not
yet engaged, or had discharged, counsel, but who wanted to participate in the
compensation process.

Feb. 13Faced with a rapidly increasing number of claims, Paula Simon, the administrator of the
compensation program, recommends that the budget allocation be increased.

March7

March 21

April 20

May 3

The RCMP (* Operation Hope”) statesthat their investigation has so far identified 410
victims and 206 suspects.

Cabinet adopts a proposal by the Minister of Justice that the ADR process move
forward. A new budget of $33.3 million is approved.

Agreement is reached between the Government and lawyersfor the survivors on how
the Compensation Program should be conducted. Details are set out in a
Memorandum of Understanding (“MOU”).

TheMinister of Justice announcesin the House the establishment of the Compensation
Program. He also formally apologizes to the victims.



June 17

June 18

Oct. 10

Oct. 31

Nov. 1

Nov. 15

Dec. 6

1997

Jan. 10

Jan. 22

March 25

Aug. 20

Oct. 24

The Compensation Program office begins processing claims.

The Regulations under the Family Benefits Act and the Social Assistance Act are
amended so that compensation received by survivors will not be considered in the
determination of benefits.

The Director of Finance for the Department of Justice is advised that the projected
number of claimsis 1,300. So far, $10 million has been paid out in 214 cases. The
Minister of Justice advises the Minister of Finance that the projected budget is
insufficient and that the costs of the Program may be as high as $86 million.

Paula Simon, the head of the Program office, resigns.

The Province puts the Compensation Program on hold. The Minister of Justice
informsthe claimants’ lawyers of the suspension, but stresses that the Government is
still committed to an ADR process.

Alex Shaw, Q.C., alawyer in the Department of Community Services, advises that
there is a statutory duty to report child abuse that cannot be overridden by promises
of confidentiality made to victims.

The Minister of Justice announces the resumption of the ADR program with some
modifications. Claims areto beinvestigated by the [lU. Awards exceeding $10,000
will areto be paid over afour-year period.

TheMinister of Justiceinformsclaimants counsel that, henceforth, the RCM P and the
[1U will be the only statement-taking bodies. However, statements made previoudy
to Facts-Probe Inc. (the Murphys) will still be accepted.

The Deputy Minister of Justice announces the appointment of Michael Dempster as
Program Director of the Compensation Program.

NSGEU files a grievance relating to employeesin three residential facilities, aleging
unfair treatment and denia of natural justice.

The Minister of Justice updates the Premier on the Compensation Program. He notes
concerns about the time needed to properly investigate claims and fraud. He
recommends changes to the Program, rather than holding a public inquiry.

Cabinet approves the proposal by the Minister of Justice that the existing
Compensation Program be modified.



Nov. 6

Nov. 7

1998

June 25

June 30

1999

March 1

Nov. 30

December

2000

March 31

2001

Oct. 31

The Minister of Justice announces further adjustmentsto the Compensation Program.
The changes are outlined in Guidelines.

The Leader of the Opposition calls on the Premier to appoint an independent
arbitration commission or arbitrator to provide a fresh and workable approach.

NSGEU writesto the Minister of Justice expressing concern that, despite the changes
to the program, current and former employees still do not get a fair and timely
processing of alegations against them.

The Province and the NSGEU sign afinal Memorandum of Agreement (“MOA”) to
define the options available to employees against whom allegations of abuse were
made, but who were not discharged as aresult of the investigation by the 11U.

By Order-in-Council agroup of employeesisdesignated a specia class of personsfor
purposes of digibility for early retirement.

TheNSGEU writesto Minister of Justice Harrison and callsfor anindependent review
of the Program.

The Minister of Justice appoints the Honourable Fred Kaufman, C.M, Q.C,, to

conduct areview of the Government’ s response to allegations of institutional abuse.

ThellU submitsaReport to the Minister of Justice regarding the allegations of abuse
by former residents of Provincia institutions.

The Compensation Program office closes. Remaining files are to be handled by the
Lega Services Division of the Department of Justice.

The I1U concludes its mandate by completing reports on the allegations against all
current employees.



Scope and Nature of the Review

Abuseisaterrible thing. It forever altersits victims, particularly when they
are children. And even more so where the victims are in the care of their abusers.

It follows that those who abuse children while in their care should be rooted
out.

But not at the expense of basic fairnessto all concerned.

Reports of abuse at Nova Scotia’ s youth facilities caused the Government to
adopt aresponse. Central to the response was a Compensation Program for those
said to have been abused.

The program was serioudly flawed. So flawed that it hasleft in itswake true
victims of abuse who are now assumed by many to have defrauded the Government,
innocent employees who have been branded as abusers, and a public confused and
unenlightened about the extent to which young people were or were not abused while
in the care of the Province of Nova Scotia.

This Report cannot begin to separate out the true and false claims of abuse.
One of the byproducts of aflawed Government response has been to now make that
determination (in the vast majority of cases) impossible. But this Report can
document how the Government’ sresponse, however well-intentioned, failed to meet
the needs of its citizens, was fundamentally unfair to some of the Province' s current
and past employees, and did a disservice to true victims of abuse. As one former
employee put it to me, “The road to hell is paved with good intentions.”
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1. THE MANDATE

On November 26, 1999, | was appointed by the Government of Nova Scotia (“the
Government”) to conduct an independent review of the Government response to reports of
ingtitutional abuse in Nova Scotia. In the public release announcing my appointment, my mandate
was defined as follows:

In October 1994 Government responded to reports of physical and sexua abuse by provincial
employees against former residents of provincially operated institutions with athree-pronged
strategy: an investigation of the alleged abuse; an assessment of the safety of youth currently
in custody; and a Compensation Program.

Subsequent to his review of the nature and extent of institutional abuse, former New
Brunswick Chief Justice Stuart Stratton recommended the establishment of an alternative
dispute resolution process for responding to aleged victims of institutiona abuse! The
Compensation Program came into effect June 17, 1996.

The Program has been adjusted twice since its inception.

The Department of Justice established an Internal Investigation Unit to investigate the
alegations of abuse against current employees for disciplinary purposes. The RCMP
established Operation Hope to handle the criminal investigation of aleged perpetrators.

The Program has been criticized by current and former employees who fed that their
reputations have been tarnished; by claimants who believe changes made to the Program are
too restrictive; and by citizens concerned about the cost and other aspects of the Program.

In response to these criticisms, Government committed to review the Compensation Program
for Victimsof Institutional Abuse*to ensurethe processisfair and upholdstherights of both
the victims and the accused”.

Terms of Reference:

The independent review will determineif the Government response to institutional abuse has
been appropriate, fair and reasonable. The review will:

1 document and describe the Governmental response to the allegations of
institutional abuse;

Tobetechnically correct, Mr. Stratton actually stated that he believed he had gathered “ sufficient information
for the Minister of Justice to be able to proceed with the next and final step in the process’ (which the Minister had
previoudy indicated would be an aternative dispute resolution mechanism — if Mr. Stratton found that abuse had
occurred for which the Province was liable).
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assess the appropriateness of the Government response in light of:

the contemporary context and the public interest;

the interests of clamants, staff and former staff of the
institutions;

other available response options; and

1 assess the implementation of each element of the Government response.

A report of the review findings will be made to the Minister of Justice and subsequently
released to the public.

Activities undertaken during the review must not compromise any police investigation being
conducted in relation to the alleged ingtitutional abuse.

Some elaboration of my mandate is necessary.

The preamble to the Terms of Reference first describes the Government’s three-pronged
responseto reportsof abuse by provincia employeesagainst former residentsof provincially operated
ingtitutions: 1. an investigation of the alleged abuse (a reference to the Stratton investigation and
Report); 2. an assessment of the safety of youth currently in custody (a reference to the review
conducted by Viki Samuels-Stewart); and 3. a Compensation Program for Victims of Institutional
Abuse.? However, the preamble then focuses on the Compensation Program, noting the criticisms
levelled against it by various parties and the Government commitment, in responseto these criticisms,
to a review of the Compensation Program. Accordingly, areading of the preamble alone might lead
oneto concludethat it isonly thethird prong of the Government responseto reportsof abuse, namely
the Compensation Program, that is the subject of my review.

But the Terms of Reference direct me to determine “if the Government response to
institutional abuse has been appropriate, fair and reasonable.” | am further directed to assess the
appropriateness of that response in light of other available response options and to assess the
implementation of each element of the Government response. It followsthat the Termsof Reference,
crafted in the broadest terms, contemplate an evaluation of the entire Government response to
ingtitutional abuse and not only the Compensation Program.

2For convenience, referred to as “the Compensation Program™ or “the Program” in this Report.



4 SEARCHING FOR JUSTICE

| have endeavoured to interpret the preamble and Terms of Reference in a purposive way.
In my view, the prime focus of my review must be directed to the Compensation Program itself. It
represents that aspect of the Government response that has been most closely questioned and which,
no doubt, now represents the most substantial component of the response. However, its
appropriateness cannot be evaluated in a vacuum, but must be seen in the context of the complete
Government response. To state the obvious, the appropriateness of the Compensation Program must
be assessed, in part, by considering what information, including the Stratton and Samuels-Stewart
Reports, was available to the Government when the Program was designed and approved. Its
continued appropriateness, including revisionsmadeto the Program midstream, can only beeval uated
inthe context of other ongoing activities, such asthe police investigation and the establishment of an
Internal Investigation Unit (“11U") to investigate the allegations of abuse against current employees
for disciplinary purposes. Simply put, other components of the Government response affected the
design and subsequent revision of the Compensation Program.

Equaly important, it iswell recognized that an appropriate Government response to reports
of institutional abuse needs to be multi-faceted and contain complementary components. If one
component of the response is flawed or inadequate, it will likely affect the overall Government
strategy. For example, features of the Compensation Program were based, in part, on the conclusions
contained in the Stratton Report. Accordingly, an examination of the mandate conferred upon the
Stratton investigation and its conclusions has been necessary. Similarly, if different components of
the Government response operated at cross-purposes, or sometimes even duplicated each other, the
overal effectiveness of the Government response would have been affected.

In summary, | interpret my mandate to be the documentation and assessment of the full
Government response, with particular emphasis on the Compensation Program, and that iswhat |
have done.

2. “APPROPRIATE, FAIR AND REASONABLFE”

As mentioned above, the Terms of Reference require me “to determine if the Government
responseto institutional abuse hasbeen appropriate, fair and reasonable.” | am also directed to assess
the “appropriateness’ of the response in light of “the contemporary context and the public interest;
the interest of claimants, staff and former staff of the institutions; [and] other available response
options.”
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While Terms of Reference in general are not akin to a statute, and need not, therefore, be
analysed by application of the strict rules pertaining to statutory interpretation, it may nevertheless
be useful to look at three key words — appropriate, fair and reasonable — and determine what they
mean in the context of this review.

The Shorter Oxford English Dictionary (3™ edition) defines the terms as follows:

Appropriate... 4. Specidly suitable, proper.

Fair... 3. Free from bias, fraud or injustice; equitable, legitimate.
Reasonable... 3. Agreeable to reason; not irrational, absurd or ridiculous;
4, Not going beyond the limit assigned by reason; not extravagant or

excessive; moderate.
Black’s Law Dictionary (5" edition) gives these definitions:

Fair Having the qualities of impartiaity and honesty; free from prejudice,
favouritism, and self-interest; just; equitable; even-handed; equal, asbetween
conflicting interests.

Reasonable Fair, proper, just, moderate, suitable under circumstances. Fit and
appropriate to the end in view. Having the faculty of reason; rationae;
governed by reason; under the influence of reason; agreeable to reason.
Thinking, speaking or acting according to the dictates of reason. Not
immoderate or excessive, being synonymouswith rational, honest, equitable,
fair, suitable, moderate, tolerable.

Clearly, there isacommon theme to these terms, and | suggest it isfairness, for if aresponse
isunfair, it is hard to imagine how it would be either appropriate or reasonable. | do not, therefore,
intend to embark on adetailed analysis of each of theseterms: they have, as| said, acommon thread.
Giving words their ordinary meaning, both | and the reader will have no difficulty interpreting the
phrase, and thus my mandate.

3. LIMITATIONS OF MANDATE

Some important limitations on this review must be articulated at this point.
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| wasto conduct areview, not apublic inquiry. Thedistinction isan important one. During
areview, witnesses cannot be compelled to testify under oath or, indeed, to assist the review at all.
The production of documents may be requested but cannot be compelled. Persons providing relevant
information or documents may be consulted in private. Thisis often preferable, particularly where
thelegitimate privacy interestsand personal dignity of those persons may otherwise be compromised.
There is no opportunity for interested parties to test, through cross-examination, the accuracy or
veracity of statements made by other parties. Given these limitations, it is obvious that neither
findings of credibility nor disputed findings of misconduct can fairly be made against anyone.

The law is aso clear that, whether | am conducting a review or a public inquiry, I am
precluded from expressing any conclusion or recommendation regarding the civil or crimina
responsibility of any person or organization. This means, for example, that | am precluded from
determining whether any specific allegation of abuseiswell-founded or not. Similarly, | am precluded
from determining whether any specific allegation of public mischief or fraud made against a claimant
seeking or obtaining compensation is well-founded or not. Indeed, | am not only precluded from
doing so, but it would represent the ultimate unfairness for me to do so, given the limitations upon
my powers.

Aswell, | am specifically directed not to compromise any police investigation in relation to
the alleged institutional abuse. | am aware that the RCMP has been conducting a lengthy
investigation into the allegations of institutional abuse which directly relateto my mandate. | amaso
aware that certain alegations of public mischief or fraud against claimants for compensation have
been referred to the authoritiesfor investigation. My staff and | have met with the RCMP on severa
occasionsto ensurethat our activitiesdo not compromisein any way the ongoing policeinvestigation.
This approach is intended to ensure fairness to all parties potentialy affected by that or any other
investigation.

Not only do fairness and legal constraints prevent me from evaluating the merits of each
allegation of abuse that has been made, it is quite unnecessary to do so in order to accomplish the
objectives of this review. As | said when my appointment was announced, “the challenge of this
assignment will be to learn lessons from the past ... and hopefully bring forward a blueprint for the
future.” | haveidentified failings associated with the Government response to institutional abuse and
made recommendationsfor thefuture, should similar situationsdevelop. Theserecommendationsare
not dependent in any way upon the merits of individua allegations of abuse, but revea systemic
problems with the way in which reports of abuse were investigated and addressed. For example, a
Government response which failed to adequately accommodate fairness concerns of suspected
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employeesisflawed, regardless of whether those employees, or any one of them, did or did not abuse
children. A Government response that fails to appropriately balance the interests of complainants
and suspects is flawed, regardless of whether individual complainants or suspects arein the right
or in the wrong.

A related limitation upon my mandate also requires elaboration here. Certain current
employees have received |etters of exoneration from the Government, following internal disciplinary
investigations conducted into allegations made against them. Further |etters of exoneration arelikely
to follow.®> Employees, and counsel on their behalf, have submitted that the Government response
to reports of institutional abuse was serioudly flawed and has resulted in irreparable damage to
innocent employees and their families. They have asked that | recommend how, and to what extent,
exonerated employees should be compensated by the Government.

My Termsof Reference, even giving them the broadest possible interpretation, do not permit
me to make such recommendations. However, | do expect that the conclusionsthat | am permitted,
indeed required, to arrive at, may have implications for some of the broader issues that are beyond
the scope of my mandate and that arise in the aftermath of the Government’ s response to reports of
abuse.

4, USE OF TERMINOLOGY

A word must be said at the outset as to how interested parties are “labelled.” Former and
present employees of institutions where abuse has been alleged have been described in various
documents and media accounts as “the accused” or as “the abusers.” Apart from references to
employeeswhowereformally charged or convictedin criminal proceedings, | have avoided describing
any employeesin thisway. For convenience, former and present employees are generally described
as “employees,” unless the context otherwise requires.

Former residents of ingtitutionswhere abuse has been reported have been described in various
documentsand mediaaccountsas*victims,” “claimants,” “complainants’ or “survivors.” Individuas
who have been physically or sexually abused are entitled to be described in a way that shows
sengitivity to their ordeal and does not perpetuate their victimization. Indeed, the literature reflects

3| ssues pertaining to when and how employees are exonerated, as well asthe interplay between disciplinary
exoneration, the outstanding criminal investigation, and compensation being awarded respecting claimsinvolving the
same employees, are dealt with later.
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that the use of the term “victim” to describe these individuals creates the danger that they will be
defined by their victimization, rather than by their affirmative steps to overcome their ordeals.
Accordingly, the term “survivor” has been utilized in the literature to sensitively describe them. As
the Honourable Sydney L. Robins said in hisrecent Report, “those who have truly been subjected to
physical and sexual abuse and who have strived to overcometheir ordeal are‘survivors' inthefullest
and most positive sense of that word.”* However, where, asisthe case here, issuesremain asto who
was truly subjected to abuse and by whom, and where allegations of abuse and of public mischief are
the subject of current investigations, the most sensitive and least presumptuous way to describethese
individualsis as “clamants,” unless the context otherwise requires.

5. PRIVACY ISSUES

Although, as | have said, this review was not designed to evaluate which claims of abuse do
or do not have merit, an assessment of the Government response to reports of institutional abuse
required that | hear both from individuals who claimed to have been abused and from institutional
employees who have been accused of, and deny, abuse. Their perspectives enabled me to put a
“human face' to the conflicting positions advanced by interested parties and better appreciate the
systemic concerns being expressed about the way in which both claimants and employees were
treated. | have no doubt that many moreindividuasthan I heard from would have liked to meet with
me or my staff. Sheer logistics dictated an approach that enabled me to hear from representative
individuals, selected in consultation with interested parties and their counsel.

Thoseindividual claimants and employees with whom | met were encouraged to focus on the
process and the effect of the Government response upon their lives and the lives of their families,
rather than discussing in detail any specific allegations of abuse or their responsesto such alegations.
This approach was also consistent with the desire not to gratuitously re-victimize anyone who might
be psychologically or emotionally affected by arecital of either allegations of abuse or their responses
to such allegations.

Though the specific alegations of abuse and responsesto such allegationswere generally not
discussed, individuals described for me matters sometimes involving intimate, persona and painful
experiences. These matters are summarized in my Report and are of importance to the systemic

“The Honourable Sydney L. Robins, Protecting Our Students: A Review to Identify and Prevent Sexual
Misconduct in Ontario Schools (Toronto: Ontario Ministry of the Attorney General, 2000) at p.13.
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issuesaddressed here. However, | haverespected the dignity and legitimate privacy interestsof those
individuas with whom | met, as well as others whose names were raised during the review.
Accordingly, this Report generally does not contain the names of either clamants or employees
against whom allegations of abuse have been made. However, names have been used wherethey are
now inthe public domain, it isessential to the unfolding of the narrative, and it could be done without
causing the persons unnecessary embarrassment or prejudice. Persons convicted of offences are
named, since their identification does not generally raise the same privacy concerns and is frequently
essentia to the unfolding of the narrative.

6. LEGAL PRIVILEGE

| earlier noted that areview of this nature cannot compel the production of documents. That
being said, interested parties cooperated fully in permitting me and my staff to access relevant
documents. In particular, Government officials were instructed to cooperate fully with the review,
which they invariably did. Some of the documentation which we examined within Government files
may well be subject to privilege. Memoranda presenting recommendations to Cabinet, records of
Cabinet deliberations or of discussions between Ministersrelating to the formulation of Government
policy are examples of documents that are commonly immune from public disclosure. Similarly,
communications involving Government counsel may involve solicitor-client or litigation privilege.
The Chambers-Baker (11U) Report is another example of adocument which has been released to the
publicin edited form, but which | have reviewed in itsentirety. Since | was conducting areview on
behalf of the Minister of Justice, | stood in the shoes of the Minister and accordingly was given full
access to documents, whether or not these documents could be obtained by members of the public.

1. EFFECTS OF ABUSE

In order to evaluate the Government response and make recommendations for the future, it
was important that | understand and appreciate the impact that this response (and, in particular, the
Compensation Program) had upon those most directly affected by it — claimants, past and present
employees, and their families.

The design and implementation of aGovernment program intended to benefit those who have
truly been abused must recognize and consider the effects, both short- and long-term, of sexual and
physical abuse on their victims.
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Theimpact of sexual victimization on young people was well-documented in the Honourable
Sydney L. Robins' recent Report Protecting our Students: A Review to Identify and Prevent Sexual
Misconduct in Ontario Schools.® Drawing upon an extensive body of mental health research and
literature, Mr. Robins noted that, while theimpact of sexual abusewill vary considerably from person
to person, the abuse of young people during the critical period of their development can lead to
psychol ogical and socia dysfunction, aswell ascompromised physical health. Negative consequences
may be greater where offenders target, as they often do, vulnerable children. Of course, that
observation may have particular relevanceto young offenders, many aready with dysfunctional, if not
abusive, histories, who are abused within a custodial setting.

Contrary to some conventional beliefs, theimpact is often less correlated with the severity or
intrusiveness of the abuse than with the pre-existing rel ationship with the abuser and the vulnerability
of thevictim. AsMr. Robinsobserved, “aseemingly minor incident of sexua touching by acloseand
trusted adult can have a profound and lasting impact.” Children who delayed disclosure, who were
exposed to prolonged abuse, or whose disclosures were followed by punishment, disbelief, anger, or
rejection by family and friends, were shown in one study to have the most troubling outcomes severa
years after theabuse. Thefact that an unsupportive responseto ayoung person’ sdisclosure of abuse
(such as othersfailing to believe the child, blaming the child or supporting the abuser) may increase
the effects of abuse, represents a strong argument advanced in favour of a compensation program as
an alternative to conventional litigation.

Sexually abused children can re-experience symptoms at various stages in life: when the
person first attemptsto become sexually active; when entering marriage; when he or she hasachild,
or when that child reaches the age at which the person was abused. 'Y oung people may not manifest
contemporaneous ill effects, but may show increased symptoms over time.

The victimswho spoketo Mr. Robins reported a“range of effectsincluding low self-esteem,
depression, emotional and mental distress, nightmares, difficulty in devel oping meaningful and healthy
relationships, inability to trust other individuals, flashbacks, alienation from parents and other family
members and an inability to concentrate.”

The claimants who spoke with me reported similar effects.

®Ibid. at p.13. All quotations which follow are taken from this Report.
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Mr. Robins elaborated on the general symptoms of trauma experienced by sexual abuse
victims as their lives progressed. The stigma of sexual victimization explains why victims may be
reluctant to disclose their abuse and why they sometimes carry feelings of shame and embarrassment
for years. Abuse by personsin positions of trust may induce distrust of authority figures generally.
Some individuals continue to feel vulnerable to further abuse, particularly where the adults upon
whom they relied for protection from harm failed to protect them. Many acute symptoms of sexual
abusearesimilar to children’ sreactionsto stress: “fear, increased anger, anxiety, fatigue, depression,
passivity, difficultiesfocussing and sustai ning attention and withdrawal from participation and interest
inusud activities.” Inlater childhood and early adolescence, these reactions may be manifested by
“delinquency, drug use, promiscuity, or self-destructive behaviour.” Sexua abuse may adversely
affect avictim’s ability to enjoy sexual intimacy in later relationships.

Of particular relevance here, Mr. Robins documented the trauma associated with testifying
about abuse. He described not only the ordeal for young children and adolescents, but also for adults
asked to relive their experiences as children. This can bring back active memories of the abuse and
trigger feelings of outrage, powerlessness, depression and anxiety. Testimony may be preceded by
extended anxiety, increasing as the date for testifying draws nearer. During this time frame,
individuas may be subject to angry outbursts, have disturbed sleep patterns, may isolate themselves
or find themselveseasily distracted. Inhigh profile cases, theabused individual’ sidentity may become
known to the entire community. Further, that individual may be deeply disheartened by the case
mounted by hisor her abuser. For example, avictim of abuse would find it demoraizing not only to
be doubted, but to hear the abuser’ s reputation and good character cited in the latter’ s defence, and
contrasted with the victim’s possibly unsavoury history.

Mr. Robins also noted that, in the context of sexual abuse by teachers upon students, students
might be called upon to describe their abuse at a preliminary inquiry, at a criminal trial and at
disciplinary proceedings. “the multiplicity of proceedings (and the delays associated with these
proceedings) contributesto their emotional distress, interfereswith counselling, diminishesany sense
of well-being, and prevents closure.” Of course, these comments can be applied with equal force to
ingtitutional residents who might be required to testify at such proceedings, aswell asat acivil trid,
should compensation be sought in the conventional way.

Mr. Robins concluded that “[t]he nature and extent of emotional impact or trauma suffered
by witnesses, whether children or adults, variesin each case. There are withesses who may regard
the testimonia experience as cathartic. However, the potential for significant emotional distress or
traumain cases involving sexual misconduct is clear and incontrovertible.”
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As | have earlier noted, Mr. Robins findings mirror the feelings described by a number of
claimants with whom | spoke, in relation to both sexual and physical abuse.

What al of thismeansisthat governments may legitimately consider theimpact that abuse has
upon truevictimsin designing responsesto reportsof abuse. Similarly, governmentsmay legitimately
seek to avoid the emotional distressto thoseindividual s sometimes associated with formal testimony:
hence, one of the rationales for a compensation program. However, this recognition does not mean
that any verification of complaints should be dispensed with in the interests of abuse victims, no
matter the costs to the administration of justice and the rights of the accused. Witnesses can be
accommodated, even in testimonial settings, in ways that avoid or reduce distress or trauma and
which remain consistent with the interests of the public and the accused. Elsewhere, | address how
this can be done within a model that provides scope for an appropriate verification process.

8. THE PROCESS

The process that | followed in conducting this review was developed in consultation with
interested partiesand my staff. (A memorandum from my staff to all interested partiesrespecting this
processis reproduced in Appendix “A”.)

This review has both factual and analytical components. A description of the Government
response to reports of institutional abuse may be regarded as the factual component of the review.
This required me and my staff to accumulate documentation from a variety of sources, to organize
and assimilate these material s and question many individualswho had knowledge of various elements
of the Government response or who were affected by it.

The breadth of the Terms of Reference, as well as fairness to affected parties, required that
| or my steff interview over 100 individuals. Theseinterviewsincluded personsinvolvedinthedesign
or implementation of the Government's response, Ministers and Deputy Ministers, internal
investigators, police officers, claimants, current and past empl oyees, therapists, Dr. Elsie Blake of the
Family Services Association, file assessors, counsel involved in the process, administrators, former
Chief Justice Stratton and his investigators, and Ms. Viki Samuels-Stewart. Written feedback was
also received from a number of file reviewers.

My mandate al so compelled an exhaustive review of available documentation, much of which
remainswith the Government. Tothisend, my staff first determined, through the central registry and
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other sources, what materialswereavailable. Much of thismateria wasthen examined, includingfiles
at the Department of Justicerelating to the design and creation of the Government responseto reports
of institutional abuse, the Compensation Program, the Samuels-Stewart audit and the investigation
of current employees. We aso examined the files at the Compensation Program’ s offices pertaining
to the negotiations that led to the finalization of the program and the administrative files regarding
how the program was run.

There were 1,235 files processed in the Compensation Program. My staff has reviewed 90,
or roughly 7.5%. The 90 files were selected randomly from an aphabetical listing. All available
material with respect to each file was reviewed to ascertain the following types of information:

Claim start date and settlement date (i.e., the time frame of the claim);
The amount claimed and the basis for the claim,

The amount offered and reasons for the response;

The settlement amount (if a settlement was reached);

The amount of the counselling award;

The existence of interim counselling;

Whether the claimant was a Stratton interviewee or avictim in a completed criminal
case;

The content of areport (if any) from the 11U, and the name of the 11U investigator;

Theidentitiesof al employeesthat were named intheallegation, thetype of allegation
made, and the response from the employees, if any;

If the matter went to file review, the amount awarded and the reasons given, the name
of the file reviewer and the method of his or her selection;

Whether the claim was withdrawn and, if so, whether litigation ensued;
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1 Whether or not the file was the subject of afraud investigation; and
1 Any letter in the file expressing concern over the process.

The file review was done to ensure that | obtained an accurate picture of the day-to-day
workings of the Compensation Program. An examination was done of the way in which clamswere
processed, the difficulties encountered, and the reasonsfor the difficulties. Aswell, athough efforts
were made to ensure that the claimants and employees whom | interviewed were representative of
the process, the review of the files was intended to complement that interview process and ensure
representativeness. Additional claimant files were examined as issues arose during the interview
process.

In reviewing these and other files, steps were taken to maintain the confidentiality of both
clamants and employees mentioned in those files. Indeed, information that could lead to their
identification is omitted from my Report, unless consent has been obtained or, as earlier noted, the
information is aready in the public domain and necessary for a better understanding of the narrative.
Throughout, my staff remained mindful of issues of privacy raised by Government and other
interested parties.

Other files examined were these:

1 Clams submitted to the Compensation Program which were later withdrawn or
deemed indligible;

Files pertaining to civil litigation commenced against the province both before and
after the Government’ s response was implemented,;

Files at the Correctional Services Division pertaining to the Government’ s response,
including the Memorandum of Agreement (see Chapter X1V);

Administrative files at the Interna Investigations Unit;

Materials collected or emanating from the work conducted by former Chief Justice
Stratton and his staff;
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1 Materias collected from counsel for claimants and from counsel for current and
former employees.

Much of the history (though not the appropriateness) of the Government response to reports
of institutional abuseisuncontested. Some of it isless settled and admits of differing interpretations
which could not always be reconciled. These differing interpretations are sometimes reflected in my
Report. By and large, however, | was able to discern and describe what the Government response
to institutional abuse was and the thought processes that caused the Government, rightly or wrongly,
to act in the way that it did.

The factual component of the review included an examination of the impact that the
Government response had upon those who were affected by it — particularly the claimants and the
employees. Asl earlier noted, to understand thisimpact, | personally met with anumber of claimants
and employees. Again, the objective here was not to probe their individual accounts or defences but,
instead, to learn how the Government response, most particularly the Compensation Program,
affected their lives and the lives of their families. These meetings were facilitated by counsel for
interested parties, whose involvement was very much appreciated, and who also assisted the review
inbringing forward individual swho could enlighten me asto awiderange of experiences. Put ssmply,
the experiences of those individuals | heard from were both unique and, in some respects, likely
representative of the experiences of others with whom | was unable to meet. | am grateful to them
all for their important contribution to this Report.

Every effort was made to make the interviewing process as non-intrusive and non-traumatic
for everyone as possible. As well, we endeavoured to accommodate individuals to the extent
possible. To thisend, some interviews were conducted privately, othersin group sessions, somein
Halifax and others in locations elsewhere in Nova Scotia. Some interviews with individuals
incarcerated or located outside of Nova Scotiawere conducted by telephone. Several individualsalso
wrote to me.

The second component of thisreview wasto eval uate whether the Government response was
fair, appropriate and reasonable and makerecommendationsfor thefuture. Thismay be characterized
asthe analytical (and systemic) component of thereview. It represents, | believe, its most important
function.

To this end, my staff accumulated materials from various jurisdictions that address how
reports of institutional abuse have been or should be addressed by governments. These include law
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commission reports, studies, discussion papers, aternative programs, models, articles, and internal
evaluations of existing programs. Interviews of individuasinvolved in the design or implementation
of alternative programs elsewhere in Canada were also conducted. They were able to provide the
review with real insightsinto the lessons|earned in other jurisdictions which have relevance to Nova
Scotia. This Report contains extensive references to such programs developed or contemplated in
other jurisdictions.

At the outset of thereview, adetailed list of systemic issuesto be potentially addressed in my
Report was prepared. Thislist was finalized only after the input of interested parties, including the
Department of Justice, and modified to reflect concerns or additional issues raised in the course of
these consultations. Variouspartieshave utilized thislist of systemicissuesto guidetheir submissions
to the review. An examination of these questions reinforces the interplay between the factual and
systemic issues to be addressed in this Report.°

Once a number of interviews were conducted and voluminous documentation reviewed,
interested parties were invited to make written and oral submissions to me. | received written and
oral submissions on behalf of claimants, past and present employees, the Nova Scotia Government
Employees Union (“NSGEU”) and the Department of Justice. The Department of Justice's
submissionswere intended only to clarify factual issuesand invited meto consider certain contextual
factsin making my findings and recommendations. The Department expresdly refrained from urging
specificrecommendationsupon me. Thewritten submissionswereexchanged beforeoral submissions
were made, permitting the fullest discussion of the issues.

9. FUNDING

From the earliest stages of this review, it was clear to me that | needed to understand and
consider the perspectives of various interested parties, most particularly those who reported
ingtitutional abuse, those who were employed at the various institutions and were sometimes
suspected of perpetrating such abuse, and those within Government or retained by Government who
wereinvolvedinether formulating or implementing the Government response. Some of those parties
did not have easy access to funding to enable them to be assisted by legal counsal. It was obviousto
me that these parties— particularly claimants and employees — could only fully assist the work of the
review if represented by counsel. Some had suspicionsor concernsabout thisreview and itspotential

5The list of systemic issuesis reproduced in its entirety as Appendix “B”.
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impact upon them, particularly given ongoing investigations taking place, which necessitated, in
fairness, the intervention of counsel. The counsal who represented these parties also often had
longstanding prior involvement in the issues addressed by me and, as such, were helpful resource
persons in their own right. Each counsel was able to assist me in piecing together a chronology of
relevant events, the impact of the Government response upon their clients and the lessons to be
learned from any inadequacies in that Government response.

It would have been unreasonable to expect that those counsel could provide a meaningful
contribution to the work of this review without any remuneration whatsoever. On the other hand,
| was mindful of concerns that financial expenditures of this review not become another source of
contention. | therefore recommended to the Government that a limited number of counsel be
remunerated for their representation at a rate previously established by Government for such work
and with a predetermined maximum amount that would be compensated. The maximum amounts
were to be fixed to ensure that parties of similar interest would work together and not duplicate
efforts and to ensure that al parties would be dealt with equitably. The Government accepted this
recommendation. | am mindful that the time commitments of some counsel considerably exceeded
their allowable maximum remuneration. Their contribution, and that of al counsel, was greatly
appreciated and was of substantial assistance to me. The funding mechanismsin place have worked
well, and have shown fiscal restraint consi stent with the need for meaningful involvement of interested
parties in the process.

10. STRUCTURE OF THE REPORT

Chapter | isdesigned to introduce the reader to the scope and nature of my mandate. Chapter
Il provides a historical overview of the institutions where abuse was alleged. Prior to the
Government’ s response commencing in 1994, allegations of abuse at these institutions had already
surfaced and, indeed, been the subject of policeinvestigationsand court proceedings. A brief history
of these proceedings prior to 1994 is also contained in this chapter.

Chapters 111 to XI1 describe the Government response to reports of institutional abuse from
its early formulation to the various modifications throughout.

The impact of the Government response on both claimants and employees and their families
is discussed in Chapter XI1I. Ultimately, negotiations between the Nova Scotia Government
Employees Union and Government led to a Memorandum of Agreement defining options available
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to certain employees against whom abuse allegations had been made. This Memorandum of
Agreement is addressed in Chapter XIV.

The Internal Investigations Unit was formed to investigate allegations made against current
employees for disciplinary purposes. Its role was later expanded. A report was prepared by the [1U
(the Chambers-Baker Report) which has acquired prominence in ongoing court proceedings and
which contains an implicit evaluation of the Compensation Program. Itis addressed in Chapter XV.

My evaluation of the Government responseiscontained initalicized sectionsentitled Analysis
in Chapters il to XV.

Having described and evaluated the Nova Scotia Government’ s response, the Report then
describes in Chapter XVI the responses in other jurisdictions to reports of institutional abuse.
Chapter XVII discusses the recent study by the Law Commission of Canada entitled Restoring
Dignity: Responding to Child Abuse in Canadian Institutions. Drawing upon the lessons learned
from the Nova Scotia experience and from the systemic materials from other jurisdictions, Chapter
XVIII contains my recommendations — the * Blueprint for the Future’ — and the Conclusion.



Historical Overview

1. HISTORY OF RESIDENTIAL INSTITUTIONSIN NOVA SCOTIA

Residential institutions in Nova Scotia have been in existence since at least the mid-1700s.
Early institutions were charitable in nature and housed young persons for a variety of reasons,
including delinquency, neglect and poverty. Y oung personswere not awaystreated separately from
adults; indeed, they were sometimes housed together. However, as social theories shifted, so did the
purpose and nature of residential institutions. Starting with St. Mary’s Convent in 1849, a number
of institutions were opened specifically for children and youth.

Throughout the 20" century, different approaches were taken to the ingtitutionalization of
young offenders. At times, caretakers sought to discipline them, reform their socia values, or
rehabilitatethem. Recently, greater emphasi shasbeen placed on arestorativejustice approach, which
callsupon offendersto acknowledgetheir errors and demonstrate accountability to their victims. For
children and youth placed in institutions as a result of a disability, there is currently a trend toward
de-institutionalization through the use of in-home supports and community integration.

(&) ShelburneYouth Centre

In 1865, the distant precursor of the present-day Shelburne Youth Centre, the Halifax
Industrial School for Boys, was opened in Halifax. The school was a charitable Protestant institution
set up to meet the needs of delinquent, neglected and dependent boys. 1n 1885, the Catholic Church
opened the St. Patrick’s Boys Home to meet the similar needs of Catholic boys. Although at times
government funding was provided, these were non-governmental institutions.
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In 1947, school officials announced that the Halifax Industrial School for Boys would be
closed dueto lack of funds. The provincial Department of Public Welfare responded by taking over
the facility on September 15, 1947. It was renamed the Nova Scotia School for Boys.” Theenabling
legidation permitted young men serving sentences of imprisonment in common jails, city prisonsand
the Nova Scotia Reformatory to be transferred to the school.

The Halifax facilities were quickly deemed inadequate, and in 1948 the school was relocated
to the Town of Shelburne, over 220 kilometresfrom Halifax and 100 kilometresfrom Y armouth. The
move generated a good deal of controversy. People questioned the motivation for it, and whether
it was a good idea to locate the school so far away from services provided in urban centres like
Halifax and Y armouth. The move to Shelburne also made it more difficult for most families to visit
thelr children.

In 1955, the St. Patrick’ sBoys Homewasno longer ableto operate. Residents of that facility
were consequently moved into the Nova Scotia School for Boys. The school’ s average population
increased from about 40 to around 70 residents.

Inthemidto late 1980sthe institution underwent more fundamental changes. The school had
traditionally housed only boys. 1n 1985, however, girls who had resided in the Nova Scotia School
for Girlsweremovedto thefacility, which wasrenamed the Shelburne Y outh Centre (*SYC”). Later,
al male residents aged 16-17 were moved to the Nova Scotia Y outh Centre, which was opened in
Waterville in 1988.

The physical layout of the school changed over the years. Two abandoned World War 11
Navy barracks were initially used to house the residents. By the early 1960s, the facility contained
seven dormitories, five dining rooms, four TV rooms, two libraries, games-rooms, storerooms,
laundry rooms, clothing stores, akitchen, an assembly hall, and acanteen. A separate administration
building contained classrooms, an industrial arts shop, hobby facilities and a staff conference room.
A chapel and gymnasium were also availableto theresidents. By 1978, al the old buildings had been
replaced with new facilities, including ‘H’ shaped cottages. The grounds were also built up over the
years to provide lawns and gardens, a skating rink, a playing field and a swimming jetty. A school
campsitewas set up a Alvin Lake. Currently, accommodation is provided in ten 12-bed living units
that are interconnected and form a circle around a recreational area.

"Fitzner, Stan, The Development of Social Welfare in Nova Scotia (unpublished paper prepared for the
Department of Public Welfare, December 1, 1967). Much of theinformation contained in this section came from this

study.
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Theschool historically operated under the auspi ces of the Department of Community Services.
On August 1, 1994, however, responsibility for the centre shifted to the Department of Justice.

Y outh workers currently perform a wide range of duties, including those of counsellor,
teacher, security officer and recreation officer. The facility holds about 45 male and 15 female
residents.

(b) Nova Scotia School for Girls

The Nova Scotia School for Girlsin Truro wasfirst called the Maritime Home for Girls. It
was established by the Protestant Churches of the Maritime Provinces on September 1, 1914. Its
purpose was to provide a home and training school for girls from Nova Scotia, New Brunswick and
Prince Edward Island who were homeless or who were being reared in “vicious and degrading”
surroundings. The emphasis was on teaching the girls to cook, sew and keep house, in addition to
providing a curriculum that parallelled the public school system.

When it opened, the home consisted of only one large building. However, by 1920, there
were three large buildings which contained bedrooms, dining rooms, living rooms and kitchen
facilities. By the early 1960s, the facility had single rooms for most girls, with afew five-and eight-
bed dormitories for use when the single rooms were full. The facility also operated a farm which
helped to finance its operation. It provided farm training opportunities for residents during the
summer months.

Inthe mid-1960s, the Board of Governorsencountered difficultiesin financing theinstitution.
Asaresult, the Department of Public Welfaretook over responsibility for it on April 1, 1967.2 It then
became known as the Nova Scotia School for Girls.

The Government determined that the facilities required upgrading. One building was
demolished and another was renovated. New residences, which included dining facilities,
administrative offices and a pre-release unit, were completed by 1972. A new education centre was
opened in 1980.

8The Department of Public Welfare was later renamed the Department of Community Services (“DCS”).
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The enactment of the Young Offenders Act® in 1984 caused the Government of New
Brunswick to develop its own facilities, with the result that the population of the school decreased.
In February 1985, a decision was made to convert the school into a provincially funded co-
educationa facility for emotionally disturbed children, called the Nova Scotia Residential Centre.
Residents from the former Nova Scotia School for Girls were transferred to the Shelburne Y outh
Centre.

TheNovaScotiaResidential Centre closed in June 1997. A new securetreatment facility, the
Wood Street Centre for emotionally and behaviouraly challenged children, is currently under
construction in Truro.

(c) Nova Scotia Youth Training Centre

In 1927, an Act to Establish a Nova Scotia Training School for the Treatment, Care and
Education of Mentally Defective Children was passed.’® A Board of Management was appointed on
April 15, 1929, and a school, the Nova Scotia Training School, was opened. It later became known
as the Nova Scotia Y outh Training Centre.

The centre was operated by the Department of Community Services. By the late 1980s, it
served on average 36 to 38 mild to moderately challenged children between the ages of 10 and 19.
Other centresin Digby, Dartmouth, Pictou and Sydney provided servicesto 160 severely challenged
children from infancy to 18 years of age.

All of the centres closed by September 1997. The residents had been reintegrated into their
communities.
2. REPORTED ABUSE PRIOR TO 1994

In order to better understand the Government’ s response, it is useful to set out some of the

background events, as well as some of the information that the Government knew or ought to have
known when it determined how it was going to address the claims of institutional abuse.

°S.C. 1980-81-82-83, ¢.110.

PSN.S. 1927, c. 5.
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(&) Poalicies

Early in the operation of the Nova Scotia School for Boys, officials developed policies
concerning the use of force by provincia employeesupon their wards. 1n September 1948, soon after
the School moved to Shelburne, institutional policy dictated the following:

Supervisorsare not to strike boyswith anything except the regularly prescribed strap and this
should berigidly enforced. ... Corporal punishment is administered by the supervisors who
have trouble with the boy. He must do it after consulting with the Principal. ... 1t must be
done in the presence of at least two supervisors and must be done with only the prescribed
strap. A written report must be submitted by the supervisor who had the difficulty with the
boy. ... A boy isnot to be struck with the hand or other instrument unless in self-defence.
Corporal punishment should come within a reasonable time after misconduct and should not
be administered when a supervisor is mad or annoyed.

By today’s standards, the use of the strap, “regularly prescribed” or otherwise, is unacceptable.
Nonetheless, it isclear that by 1948 officials had turned their mindsto defining the * appropriate’ use
of disciplinary force.

In the years that followed, managerial direction on the use of force became more detailed.
From various documents outlining the policies and procedures to be followed by staff, it isclear that
school officials were actively involved in providing guidance on the day-to-day supervison and
control of the boys, and on the operations of the school. It is also clear that there was ongoing
dialogue among staff and management with respect to appropriate methods for supervising the boys.
Many of these discussionsarose from specific encounterswith residentsor differencesin opinion over
the best way to deal with difficult situations.

In 1959, Dr. Fred MacKinnon, the Deputy Minister of Public Welfare, provided areport to
the Minister concerning the morale, discipline and general situation of the Nova Scotia School for
Boys. Inhisreport, he stated that although corporal punishment has been used in the past, “we have
not used it for sometime and | am quite certain the present administration will not resort to corporal
punishment and beating boys unless as a last resort for asituation.” He also stated that, though the
public may demand corporal punishment for the residents of the school, beating and punishment are
not as effective as understanding and firm discipline.

In 1978, aReview Committee was established at the Nova Scotia School for Boysto develop
a protocol to investigate use of force situations. This appears to be the first attempt by school
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officids to develop a consistent institutional response to claims of excessive use of force. The
purpose of the committee was as follows:

1 To investigate the circumstances in a situation where force was used, or alegedly
used, by a staff member in dealing with a boy;

2. To determine whether a staff member using force with a boy acted outside the
philosophy and policy of the Ingtitution;

3. To submit a written report to the Superintendent or, in his absence the Assist.
Superintendent.

Throughout the following year, the Review Committee devel oped awritten policy on the use
of force, and by January 1980, the Policy Statement on the Use of Force in a Training School was
completed. It provided that physical force should be used only in exceptional circumstances: to
protect oneself, to prevent the resident from harming himself, and to separate residents before they
do harm to each other. The policy aso outlined the procedure to be followed if force was used by
astaff person. Inthe ensuing years, the wording of the policy changed, but its essence remained the
same. In 1987, aprocedure for referring matters to the police was added as aresult of residents and
staff inquiring as to their ability to initiate investigation and prosecution for incidents of assaullt.

The existence of a policy does not necessarily mean that all incidents were reported as they
happened, nor doesit say anything about the frequency of incidents. It does establish, however, that
on theissue of physical abuse there was an ongoing and serious concern on the part of at least some
management and staff about the appropriate use of force in the institution. | did not see any similar
documentsonissuessurrounding sexua behaviour or abuseintheinstitution, either betweenresidents
or between residents and staff, until the 1990s.**

(b) Police Investigations

(i) Shelburne School for Boys

UThe institution did devel op a Code of Conduct for residents that made reference to “sexua misconduct.”
The term was defined simply as “an unlawful sexual act.” The exact date of the original Code is unknown, but is not
likely to be before 1980.
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In the 1980s and early 1990s some incidents of alleged physical abuse were referred to the
RCMP for investigation. However, there is no record of a staff member ever being charged with
assaulting aresident. The situation with respect to allegations of sexua abuse was dightly different.
While some allegations were dealt with internally,*? others were reported to the police and charges
were sometimes laid.

In February 1986, three femal e residents at Shelburne complained that acounsellor had made
sexual advances towards them. The management at Shelburne immediately investigated the
allegations. Withintwo days, all individual s concerned wereinterviewed and the matter wasreported
to the RCMP. The RCMP conducted their own investigation and laid charges against the employee,
but the charges were later dismissed when the three complainants failed to appear in court.

By far the most notorious case of reported abuse in a government-run institution in Nova
Scotiaisthat of Patrick MacDougall. It was a complaint against MacDougall in 1991 that sparked
an RCMP investigation which took approximately 18 months and which led to the first (and only)
successful prosecution of any counsellor or former counsellor from Shelburne. The complainantsin
the case subsequently initiated civil proceedings against the Province — proceedings which spurred
the Government to consider and ultimately implement the response which isthe subject of my review.

The policeinvestigation into MacDougall’ s conduct began in January 1991, when Peter Felix
Gormley contacted the RCMP in Charlottetown to file acomplaint of sexual assault. He alleged that
while he was at Shelburne from 1963 to 1968, a counsellor by the name of ‘Jm’ MacDougall had
fondled him and performed oral sex on him. He also stated that he saw the counsellor assault other
residents, some of whom he could name, some of whom he could not. The RCMP determined that
‘Jm’ MacDougall was actually one Patrick MacDougall, who had been transferred out of Shelburne
in the mid-1970s due to an allegation of having fondled aresident. The RCMP believed that given
MacDougall’s 17 years at Shelburne, there may have been other boys with similar experiences, and
effortswere madeto identify at least one other resident who could corroborate Gormley’ scomplaint.

2For example, in 1961 aresident at the Nova Scotia Training School accused a maintenance man of having
unbuttoned her blouse and touched her breast. The girl was interviewed and found to be truthful, but the police were
not contacted. The employee was retiring soon and had what was called an “ungovernable temper,” and it was
considered better to simply wait for himtoretire. The Superintendent expressed concern that the employee might harm
the girl and her family if he was told of the complaint.

There were also internal reports of improper behaviour by counselors at Shelburne. For example, it was
reported to management that in January 1984 amale employeehad, in the presence of other staff, crawled into bed with
some boys, thereby alarming them. When asked to account for his conduct, the employee explained that he had done
it asajoke. He was advised not to repeat the behaviour in the future.
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Police reportsindicate that current and former employees at Shelburne cooperated fully with
the investigators. For instance, Lee Keating, aformer employee, spoke frequently with the RCMP.
Heprovided information about rumoursconcerning MacDougall’ scloserelationship with young boys,
and he told of having overheard residents refer to his colleague as “the old fruit.” But Keating had
never been able to get any of the residents to elaborate on why they referred to MacDougall in that
manner. Further, the persons named by Gormley as having been additional victims of MacDougall’ s
behaviour denied any impropriety. Official sfromthe Department of Community Servicesa so advised
the RCMP that most of the records from Shelburne were destroyed when the Young Offenders Act
was implemented.

TheRCMPwasabletolocate boxes of index cards at Shelburne which gave basicinformation
on former residents. A list of all former residents was prepared from the index cards. Keating then
reviewed the list and identified residents who had been under MacDougall’s care. By September
1991, anumber of theseindividualswere contacted and interviewed. None offered any confirmation
of sexua abuse by counsellors, but the investigators felt that some of the withesses were not being
entirely truthful. By November 1991, the RCMP located one other potential complainant against
MacDougall. They aso spoke to an individua who made an allegation against another former
counsellor, Murray Moore. However, they did not pursue the complaint as Moore had committed
suicide in 1990.

A decison was made to take a ‘task force’ approach to the investigation. Further
documentation was found at Shelburne in the form of the admission log books and the 1975
Supervisor's Daily Journal. The stated intent of the investigation at this point was to pursue
allegations of repeated physical abuse, of assault causing bodily harm, or of physical assault that was
said to have occurred during an attempt at sexual assault.

Many of the former residents contacted denied any knowledge of physical or sexual abuse by
acounsellor. Some acknowledged receivinginjuriesat the school, but were emphatic that theinjuries
had occurred during events such astrack and field and soccer and had nothing to do with counsellors.
Several described inter-resident sexual activity. There were, however, isolated referencesto clams
of physical abuse with attendant bodily harm. Some also described the use of force, such as being
rapped on the head with knuckles or being picked up and shaken or thrown against a wall.

Six former and two current employeeswereinterviewed by RCM Pinvestigatorsin the months
that followed. Staff members acknowledged that with one counsellor having to ook after 40 to 45



CHAPTER I1: HISTORICAL OVERVIEW 27

residentsit was no easy task to keep control, and that youths were often grabbed or shaken to make
them stop misbehaving.

Two counsellors remembered receiving acomplaint in 1975 of sexual abuse by MacDougall.
They identified the victim as M.D. and gave names of possible witnesses. Michael Thorburne was
one of the counsellors who received the complaint. He indicated that he had passed it on to his
supervisor, and after that MacDougall had never returned to work at the school. He also told the
police that there was a‘no physical force' policy in effect from the start of histenure at Shelburnein
1967.

The RCMP interviewed M.D. He advised the police of two incidents. In the first,
MacDougall tried to grab hispenis; M.D. got up and walked away. The second incident wasthe one
that led to the end of MacDougall’ s employment at the school. M.D. said he allowed it to happen.
Knowing that MacDougall was sexually abusing residents, he and other residents set up a Situation
where MacDougall would be caught. M.D. put himself in a position where MacDougall would be
tempted, and MacDougall took advantage of it by fondling M.D.’ s penis. Other residentsthen came
into the area and saw it happen. The incident was reported to other counsellors and it led to
MacDougall’s dismissal by the Superintendent, Barry Costello.™

Donald Lawrence Higgins, aretired Chief Supervisor who worked at Shelburne from 1953
to 1984, recalled anumber of complaintsthat Patrick MacDougall wasinvolved in sexual activity with
boys. He once confronted MacDougall about these complaintsin 1969, but the matter was dropped
after MacDougall suffered somekind of attack and was admitted to hospital. Higginsalso mentioned
that Murray Moore had been the subject of asexual complaint, but that the complaint had later been
withdrawn when the resident claimed he had made it up because of punishment he had received from
Moore.

Onecounsellor, George Allan Guye (known as Mickey), recounted that in the mid-1960stwo
boys reported that they had seen MacDougall with his hands down a boy’s pants. The report was
passed on to asupervisor, who decided therewas no truth to the allegation. Guye claimed that during
the 1960s physical abuse was an accepted way of life. Force was sometimes used when a staff
member lost his temper, and sometimes when a staff member honestly believed that force was
justified. New counsellorsweretold by older onesthat using force wasthe only way to keep control.

BAsit turned out, despite Costello’ s action, MacDougall was not actually dismissed from the public service,
but rather transferred to another institution.
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Guye declined to give a statement or to name anyone. He added that the school started to change
when Barry Costello took over in 1970.

The RCMP calculated from entries in the Shelburne index cards and admission logs that
during MacDougall’ s employment from September 1959 to June 1975 there were 2,693 residents.
Of that number, possibly 877 were under MacDougall’s care, either in his role as counsellor or
through Boy Scouts. Eighty-four were contacted,™* and police reports indicate that many talked
readily of their lifeat Shelburne. Some described their stay at the school asthe best time of their lives.
Others referred to it as being part of their past and did not wish to dwell on it. All denied being
victims or witnesses to sexual assaults. With respect to physical abuse, the mgjority expressed the
view that ‘if you asked for it you got arough time.” Thosewho claimed to be avictim of or awitness
to physical assaults would not give statements. The nature of the assaults described were slaps or
cuffs to the head, hair pulling, kicks and punches. The investigator concluded that corporal
punishment was part of the life at Shelburne in the 1960s and early 1970s.

A statement was obtained from J.M., who initialy said that he was abused by Peter Gormley
(whom he described as a staff member, but who was, in fact, a fellow-resident). He described
MacDougall as areally nice guy, a gentleman, and a good man. He said he had nothing against
MacDougall, and that he respected him. However, in answer to a question from the RCMP
investigator, J.M. later said the abuser was MacDougall, not Gormley.

Ultimately, nine charges were laid against MacDougall in August 1992: five counts of
indecent assault and four counts of grossindecency. The complainants were Gormley, JM., M.D.,
and two other former residents, C.C. and P.H. MacDougall pleaded not guilty to all of the charges.
Histria began in Provincial Court on January 18, 1993 before His Honour Judge Joseph Kennedy
(as he then was).

At trial, Gormley testified that he had once been anally raped by MacDougall, even though
intwo pre-trial statements he had described only incidents of fondling and oral sex. J.M. asotestified
to anal intercourse on one occasion, aswell asextensive acts of fondling and oral sex. Theremaining
complainants testified to acts of fondling and oral sex.™®

“Exactly how many of the 877 the RCMP tried to contact is unclear.

5The Crown aso called two similar fact witnesses, E.W. and J.O.
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Former Superintendent Barry Costello was a witness at the trial. He testified that he had
confronted MacDougall with the allegation of fondling M.D. and that, at the end of the meeting, he
had dismissed MacDougall from his staff. Judge Kennedy did not allow the Crown to introduce into
evidence the utterance attributed to MacDougall “Can you find some way to punish me other than
firing me?’. Other residents testified that they witnessed MacDougall fondling M.D. MacDougall
testified and denied committing any indecent act. He claimed that the boys would vie to see who
could sit on his lap.

On February 17, 1993, Judge Kennedy convicted MacDougall of five counts of indecent
assault and one count of grossindecency. The other three chargesof grossindecency were dismissed.
On March 29, he was given a sentence of six yearsin jail.

Joseph McKinnon, Director of Personnel for the Department of Community Services, wasalso
awitness at the trial. His evidence revealed that, shortly after being supposedly dismissed from
Shelburne, MacDougall wasin fact transferred to the Sydney Children’s Training Centre to work as
anight watchman. In a statement given to the RCMP on January 7, 1993, MacKinnon related that
the Deputy Minister, Dr. Fred MacKinnon, had once advised him that there were problems in
Shelburnewith MacDougall. The Deputy Minister told himthat “they” —presumably the Department
of Community Services — needed to get MacDougall out of there, and to arrange atransfer as soon
as he could. After some discussion, arrangements were made to transfer MacDougall to the centre
in Sydney, with the same classification as before, but with a clear understanding that MacDougall
would not have access to the children.'

On February 11, 1993, eight new charges were laid against MacDougall for indecent assault
and gross indecency with respect to four complainants, K.S., J.G.O., J.O., and E.W. (the latter two
having testified as similar fact witnesses at MacDougall’ sfirst trial). MacDougall pleaded not guilty
on March 11, 1993, and histrial was scheduled for July 28, 1993.

One additional complainant, H.S,, later came forward. He had previoudly given information
to the RCMP alleging abuse at the hands of Karl Toft, a counsellor at the New Brunswick Training
School. At thetime, he had also claimed that he had been the victim of sexua and physical assaults
by fellow-residents and counsellors while a resident at Shelburne. On April 12, 1993, he gave a
statement to the Ontario Provincial Policeinwhich healleged that Patrick MacDougall had performed

*The RCMP confirmed therestrictionson MacDougall' semployment in an interview with George Kingham,
Superintendent of the Sydney Children’s Training Centre.
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oral sex on him a dozen times. This resulted in an additional charge of gross indecency being laid
against MacDougall on July 3, 1993.

On July 6, 1993, MacDougall appeared, without counsel, in Provincial Court. He entered
guilty pleasto the counts of indecent assault involving the complainantsK.S,, J.G.O., J.O.and EW.,
and to acount of grossindecency involving H.S. Thepresiding judge, Her Honour Ann E. Crawford,
sentenced him to five years in jail, consecutive to the previous sentence, for a total period of
incarceration of 11 years.

(i) Nova Scotia School for Girls

In January 1991, the RCMP division in Truro commenced an investigation into an alleged
sexual assault committed by George Moss, aformer counsellor at the Nova Scotia School for Girls
(“NSSG”). Thecomplainant wasB.N. Shewasin the process of initiating alawsuit over the matter,
and the Deputy Attorney General asked the RCMP to look into it. This led to a comprehensive
investigation of several complaints of physical and sexual abuse at the NSSG, which culminated in
criminal charges against Moss and another former counsellor, Douglas Gerald Hollett.

Moss and Hollett were hired as counsellors at NSSG in the fall of 1975, aong with Ronald
Sheaand Roy Mintus.” They werethefirst men to be hired as counsellors at the school. Complaints
were eventualy made against all of them except Shea.

In July 1976, while Hollett was still on probation, allegations were made that he had offered
drugsto residents. The school administration found the allegationsto bevalid. Hisemployment was
ultimately terminated in October 1976.

On August 18, 1977, M.M., aformer resident at NSSG, went to the school and complained
that she had been sexually assaulted by Moss. She said he had kissed and fondled her. She also
named another resident who had been subjected to similar abuse by Moss. Her allegations were not
referred to the police for investigation, and no action appears to have been taken by management.

In 1979, a resident named A.L. ran away from the school. When she arrived home, she
explained to her mother that she had run away because Moss had touched her inappropriately. Her

Mintus had been a counselor at Shelburne. He transferred to NSSG in December 1975.
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mother complained to the school management and to the Director of Special Protection in the
Department of Community Services. An investigation was started, but no further action was taken
when Moss resigned. The matter was not reported to the police.

In 1982, M ossreapplied for aposition as senior counsellor at the school. By letter dated May
31, 1982, Marilyn S. Brookes, Assistant Superintendent, and William Macleod, Superintendent,
advised William Greatorex, Administrator, Family and Children’s Services, of their grave concerns
if Moss wereto return to the school. They cited Moss' inability to follow directions and his “need”
torelateinaphysical manner to theresidents. They madereferenceto A.L.’ scomplaint, commenting
that A.L."smother’ s*origina intent was to charge Mr. Moss; but with support and careful handling
she appeared to back down somewhat.” Despite this warning, Moss was hired in 1985 by the
Department of Social Services as a Social Service Worker, Family Benefits, in the Cape Breton
regional office.

The first police investigation into Moss' conduct was carried out while he was employed in
the Cape Breton office. In March 1988, Moss' son told the RCMP that he believed his father had
molested girlsfrom NSSG at a summer camp in 1975-78. He named M.M. asone of thevictims. A
complaint was also made that Moss had molested a family member, but it appears that the RCMP
ultimately concluded there was insufficient evidence to lay criminal charges arising from that
complaint.

The Department of Social Servicesimmediately suspended George M osswithout pay. Moss
wife advised the RCMP of a contemporaneous complaint made by M.M. M.M. confirmed the abuse
inan interview with the RCMP. Shealso named B.A., R.G. and B.N. aspossiblevictims. B.A. was
interviewed and confirmed that sexual advances had been made by Moss. B.N. wasalso interviewed
and shetoo said that she had been molested by Moss. No chargeswerelaid in connection with these
allegations at thetime. It isunclear why the charges were not pursued.

Mosswas fired in June 1988, but he grieved the dismissal. The matter went to arbitration in
December 1989, solely inrelation to theincident of alleged abuse against afamily member. TheNova
Scotia Government Employees Union (“NSGEU”) conceded that, if proven, the allegation would
justify dismissal. 1nadecision dated January 15, 1990, the arbitrator found that the Government had
not established just cause for the dismissal because it had not satisfactorily proven that Moss had
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committed the abuse.’® He ordered the Province to reinstate Moss. The Government brought an
application for judicial review, but was unsuccessful.*® Moss was subsequently offered a different
position in which he would not have direct contact with clients.

As noted above, the RCMP began its investigation into alegations of sexua abuse at the
NSSG in January 1991. Investigators quickly identified five persons, M.M., B.N., A.L., R.G,, and
C.B., who claimed they were abused by Moss. They aso identified G.B.R. who complained about
improper conduct by Douglas Hollett, and T.M., who aleged abuse by Roy Mintus. Further
allegations were made by an ex-employee, Margaret Grant, who said that a counsellor, M.G., had
grabbed residents in an inappropriate manner.

In June 1991, the Crown concluded that the only matter that would stand up in court was an
incident involving M.M. and Moss. However, M.M. advised the RCMP that, at that point in her life,
she was not interested in seeing her complaint pursued in the criminal courts. A decision was made
that no charges would be laid at that time against Moss or any of the other suspects.

The decision not to lay charges against M.G. was apparently based on the fact that her
conduct wasin the nature of teasing or joking. The decision not to charge Mintuswas madein light
of theinvestigators' view that the complainant was a consenting party. Whilethismay not have been
adefencein law, it was felt that without other witnesses the case would not stand up in court.

Theinvestigation continued. The police contacted every person identified either asapossible
victim or as awitness to any act of alleged impropriety. Search warrants were also executed at the
school to obtain records of former residents, staff, and contemporaneous reports of incidents where
forcewasused. Thepolicereceived complaintsof assaults causing bodily harm, but decided that they
were unfounded. The police also heard about incidents where staff had used force on residents, but
determined that the use of force had always been justified and reasonable. Indeed, in many instances
former residents agreed that staff members were justified in using force and that the force used was
not in excess of what was necessary and reasonable in the circumstances.

80ne of the former residents testified at the arbitration hearing to being kissed and fondled. The arbitrator
made afinding that he was satisfied that Moss did engage inimproper conduct towards students at the school, and that
he was overly familiar with some of them and touched and kissed them in inappropriate ways. However, since Moss
suspension and firing were based solely on the allegation that he had sexually abused a family member, that was the
only incident legally germane to the arbitration.

18Civil Service Commission (N.S) v. N.SG.E.U. (1991), 107 N.SR. (2d) 24 (N.S.S.C.).
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On February 7, 1992, Hollett was charged with indecent assault, sexual intercourse with a
female person 14 to 16 years of age who was of previous chaste character, and possession of a
weapon for the purpose of committing an assault. He was alleged to have sexually abused ayoung
resident who had escaped from the school and come to live with him. On November 26, 1992, after
a trial before a judge and jury, he was found guilty of the sexual intercourse charge. He was
sentenced on February 5, 1993, to imprisonment for aterm of two years and four months.?

On February 19, 1992, Moss was charged with seven counts of indecent assault on afemale
inrelation to seven different complainants (including B.N.,A.L.,M.M.,and R.G.). Hewasarraigned
inProvincia Court on March 3, 1992 and elected trial by judgeand jury. Hispreliminary inquiry was
to commence on July 23, 1992. Following media stories about Moss arraignment, former casual
employees at NSSG contacted the RCMP with offers to be witnesses as to the inappropriate nature
of Moss' behaviour towards residents. Moss was immediately suspended without pay pending a
review of the charges. Ultimately, a pleaagreement was struck, and Moss pleaded guilty to four out
the seven counts on October 9, 1992. He was sentenced to imprisonment for one year.

In 1995 and 1996, the Department of Community Services recelved complaints from seven
former residents that Roy Mintus had improperly touched and kissed them and provided them with
alcohol. Mintus was suspended with pay on July 26, 1995, and dismissed on December 13, 1996.
Mintusfiled acomplaint with the Labour Standards Tribunal, claiming that his dismissal was without
proper cause. His complaint was heard over 13 days from May 1998 to March 1999. On July 2,
1999, the Tribunal found that the conduct complained of had in fact occurred and that it was just
cause for dismissal. Mintus appealed, but later abandoned the appeal.

In the end, MacDougall was convicted of 11 charges of sexua misconduct involving 10
complainants. Moss was convicted of four charges involving seven complainants. Hollett was
convicted of one charge. No charges were laid against Mintus or M.G.

2R, v. Hollett, [1993] N.S.J. No. 76.
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Formulation of The Government Response

9. EVENTSLEADING TO THE GOVERNMENT RESPONSE

As discussed in the previous chapter, on February 5, 1993, Douglas Hollett, the former
counsellor at the Nova Scotia School for Girls (“NSSG”), was sentenced for the crime of sexua
intercourse with afemale person 14 to 16 years of age of previous chaste character. On February 23,
1993, the complainant in the case, G.B.R., gave notice of an intended action against Hollett and the
Crown.”* OnApril 14, 1993, similar noticesweregiven by the seven complainantsin the cases against
George Moss (the other former counsellor at NSSG who had been convicted of sexua offencesin
relation to former residents).

The plaintiff in the Hollett case alleged that Hollett had improperly touched her, fondled her
on school premises, and convinced her to run away from school and livewith him. Shefurther alleged
that during the 18 months they lived together, Hollett engaged her in frequent sexua activity,
including intercourse. Her clam against the Province asserted negligent hiring, training and
supervision. Prospectsfor settlement appeared attractive. Thedemandsby the plaintiff were modest.

The complainants from the Moss prosecution commenced their action on July 30, 1993. It
was directed solely against the Government, and litigators from the Department of Justice (“ Justice”)
therefore assumed carriage of the case. Since the Department of Community Services (*DCS’) was
responsible for the institution where Moss had been employed, their input was sought. One of the
responses by DCS camein theform of an August 13, 1993, memorandum to Reinhold Endres, Q.C.,

ZSection 18 of the Proceedings Against the Crown Act, R.S.N.S. 1989 c. 360, stipulates that no action shall
be brought against the Crown except on two months notice.
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Director of Civil Litigation, from Martha Crowe, consultant on legidation/policy at DCS. Crowe
referred to thefact that her Department was being sued for sexual assaults committed by threeformer
employees, Cesar Lalo, Hollett and Moss. She suggested that a determination be madeif similarities
in the cases against the Government justified a common approach.

A further memorandum from Crowe to Endres, dated September 27, 1993, proposed a
systematic approach to deal with caseswhere staff are convicted of acrime and there are consequent
civil proceedings. She wrote:

Wewish to propose to you, for your consideration, that in cases where staff are convicted of
a crime against a client, and that client subsequently sues for damages arising out of that
crime, that we should have a mechanism to objectively assess their injury and the
compensation that might be appropriate. We are not particularly interested in litigating the
Moss, Hollett, or Lalo matters but we are open for your advice on that issue. We believe that
thereis some merit in recognizing that staff did commit a crime, that clients were injured and
that injury occurred while they were “in our care”. Therefore, we fedl, rightly or wrongly,
some obligation to compensate for that injury.

Counsel from Justice were cautious in exploring a settlement in Hollett, given the potential
for other actions to be brought. Their advice was to work through the various files to develop a
policy to permit consistent treatment, rather than move directly to settlement. This desire was
communicated to plaintiff’s counsel in Hollett.

DCS reluctantly agreed to postpone concluding any settlement until discoveries were
complete. Defences were filed in the Hollett and Moss actions.?? The defences were similar. The
Province claimed that it was not negligent in the hiring, training and supervision of itsemployees, not
vicarioudy liable for the acts complained of, and not in breach of any fiduciary duty to the plaintiffs.
The Province also pleaded contributory negligence and the Limitation of Actions Act.?®

Discoverieswere held in the Hollett proceedings, but the case brought by the seven claimants
from the Moss prosecution lay dormant for amost ayear. On March 23, 1994, alittle more than a

ZThe Province also named Moss as a ‘third party’ in the lawsuit, in an attempt to claim over against him for
damages should the Province be found liable. Thiswas unnecessary in Hollett since he was named as a Defendant.

#SN.S. 1982, c. 33. The Act prescribed that an action must be commenced within two years of the event.
However, it also endowed a court with a discretion to permit an action to proceed, in certain circumstances, even
though instituted outside the prescribed period. The Act was amended in 1993 to provide that the limitation period
does not begin to run where the plaintiff is not reasonably capable of commencing the proceedings due to a physical,
mental or psychological condition caused by sexual abuse: see SN.S. 1993, c.27.
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year after thefirst conviction was entered against Patrick MacDougall, anotice of intended action by
one of his victims was delivered to Justice. The notice was forwarded to DCS since it was
responsible for operating Shelburne at the time of the conduct that led to MacDougall’ s convictions
(and, indeed, until August 1, 1994, when the administration was turned over to Justice).

In late April 1994, Douglas J. Keefe, then Executive Director of the Department of Justice,
recelved adraft memorandum from Martha Crowe directed to the Priorities and Planning Committee
(“P&P”).** The subject was a “Compensatory Scheme for Victims of Physical or Sexual Abuse
Perpetrated by Former Staff of the Department of Community Services.” Although thiswas purely
a draft document, it is of importance since the Compensation Program that followed, at least in
philosophical terms and rationale, reflected to some extent the ideas expressed in the memorandum.

By way of background, the memorandum stated as follows:

The Department of Community Services is presently defending three civil actions by
individuals who were abused by former staff.

We have recelved a Notice of Intended Action in relation to a fourth victim of abuse
perpetrated by afourth staff member [MacDougall].

In all four cases the staff persons involved have pled guilty to or have been convicted of the
offense.

The Department of Community Services is interested in establishing a mechanism to
objectively assessthe injuries suffered by the victims and to provide redressfor these injuries
through compensation and services.

The Department believes, that since staff with the Department did commit a crime against
these individuals and these individuals have suffered as aresult, it is proper to recognize the
harm suffered by these individuals and to attempt to redress that harm.

The memorandum then spelled out four options. The first was described as litigating every
clam. Thisoption wasnot favoured asit would make victimstell their storiesagain in apublic forum
to get redress. From a public relations point of view, it was thought that the Government would
appear to have forced another travesty on the victims by requiring them to seek their redressin an
arena not considered “victim friendly.”

#priorities and Planning is a committee of Cabinet, established to oversee government policy. It isusually
made up of senior members of Cabinet. Approval by P& Pisapowerful indicator that the full Cabinet will likely adopt
the policy.
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The second option was to settle each claim individually as it came forward. The draft
identified one problem with this approach: it would be difficult to construct amechanism that would
be“fair” toal thosewho cameforward. The Government would becomethe principal arbiter of what
was fair, and that would put it in an awkward position, leading to a perception that it had embarked
upon a ‘divide and conquer’ strategy. The memorandum suggested that the Government had to
demonstrate credibility in whatever process it undertook.

The third option was described as lumping all the individuas together and settling all the
clams at one time. This was seen as not serving the short and long term therapeutic needs of the
victims. Furthermore, the Government would be perceived as being irresponsible. 1t was suggested
the Government needed to be seen not only to have given some money in compensation for the
wrongsdone, but also to have made aproper attempt to heal the damage resulting from thesewrongs.

Thefourth option wasto appoint afacilitator, independent of the Government, to engage “all
the parties’ in a process that would allow for a resolution involving both monetary payments and
Government support services. Thiswasreferred to asthe model looked upon favourably in Ontario,
British Columbia, Manitobaand Newfoundland. All partieswould makeindependent submissionsand
be entitled to legal counsel. Consideration would be given to funding for medical and dental needs,
further education, and counselling, administered by a public trustee, along with a screening process
to “delineate the rea clams.”

Thislast option was considered a “win-win situation,” with the Government being seen to
have acted to meet the needs of the victims, yet ending up paying less money than in a process that
would involve al victims suing the Government. This option was the recommended approach.

The draft memorandum did not result in immediate strategic planning on any of the options
set out. Mr. Keefe cautioned the Deputy Minister, Gordon D. Gillis, Q.C., that it may be wrong to
assume liability, and he added, somewhat prophetically, that the Department of Community Services
may be setting up arich obligation that Justice would have to pay for. He suggested that alternative
dispute resolution (“*ADR”) was worth considering should liability be acknowledged, in which case
it may offer significant advantages to both the Crown and the victims.

Nothing further was apparently done until Peter Felix Gormley, one of the victims of Patrick
MacDougall, filed his Originating Notice and Statement of Claim and served it on Justice on June 22,
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1994.” The claim set out allegations of sexual and physical abuse perpetrated on the plaintiff by
MacDougall and others, and it asserted a claim for negligence and other breaches of duty by the
Province. In addition to damages for pain and suffering and loss of income, Gormley sought
$2,000,000 for punitive and exemplary damages.

Alison Scott, then Senior Solicitor inthelitigation division of Justice, circulated the Statement
of Claim within the Department. She noted that MacDougall had 10 other convictions respecting 10
other boys.*® The Deputy Minister alerted the Minister, the Honourable William Gillis, that “thisis
avery small part of a very big problem.” The Deputy Minister indicated he would endeavour to
develop an overal plan rather than deal with one case at atime. Since there were no provisionsin
the budget, P& P would have to approve such a plan. Arrangements were made to try to work
something out later in the summer.

In amemorandum to the Deputy Minister dated June 28, 1994, Ms. Scott set out the available
defencesand sought instructions on whether to handle the Gormley case by litigation or by an attempt
to settle (or possibly both). She noted that, in most cases, general damages for similar cases had not
exceeded $65,000. One of the optionsidentified wasto make some sort of admission on liability, but
refer the issue of damages to the Court. The Deputy Minister was committed to examining a new
approach, but otherwise authorized the continuation of thelitigation processfor thisclaim. Approval
was given to at least proceed to the discovery process to determine the extent of liability and the
viability of any defences.

Ms. Scott attended Shelburne in search of records. She reported that no records were
available except for those relating to admission and discharge of residents. retention practices then
inforce did not require that other records be kept. She promptly interviewed various DCS personnel
to obtain their recollections of the events at the school. She spoke also with former staff from head
officeand from the school. Shewastold of the existence of shift log booksand incident report forms,
but obtained no hard information as to where they were. Nor was she able to determine what
happened to recordsfromthe‘isolation unit’ (purportedly aplace whereresidentswere housed either
for their own protection or to protect othersfrom them). Shewas advised that in the early 1960sthe

%By this time discoveries had been completed in Hollett, and the case was in the process of being set down
for trial. DCS reasserted its desire for a settlement. Without detailing the various positions, settlement offers were
exchanged, but the parties failed to agree.

#In fact, it was nine, not 10, other boys.
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primary means of enforcing discipline had become the removal of privileges or assignment of work;
physical force was only acceptable to protect a child from himself, others, or in self-defence.

Counsdl for the plaintiff in the Gormley case wrote to Alison Scott in early August. In a
detailed and forceful manner, heurged full public disclosure of the eventsat Shelburne, either through
apublicinquiry or inthe course of atrial. Nonetheless, he suggested that if a proper offer was made
it would be in his client’s interest to settle the case. He set out a claim for dightly in excess of
$1,000,000. Reference was made in the proposal to the apparent acceptance by the Province of an
obligation, albeit non-legal, to provide compensation to Donald Marshall?” and to the recent payment
of $500,000 to the family of Donald Findlay, who was killed by a fellow inmate while at the Halifax
Correctional Centre.

10. FORMULATION OF THE THREE-PRONGED RESPONSE

At asummer retreat, most likely in early August 1994, a strategic planning session was held
to discuss the formulation of an overal plan. In attendance was the Deputy Minister of Justice, and
the Department’ sExecutiveDirector, Director of Policy, ExecutiveDirector of Correctional Services,
and Director of Communications.

Out of thisretreat emerged adraft memorandum to P& P. It was sent first to the Department
of Community Services, and then, along with the response from DCS, to the relevant officials at
Justice. Thememorandum was submitted to P& Pwith some minor changesinwording on September
30, 1994. Due to its importance in understanding the Government’ s response, the full text of the
memorandum is reproduced as Appendix “C”.

The stated purpose of the memorandum was to evaluate and devel op appropriate responses
to incidents of sexual abuse at Shelburne. It set out the background as follows:

A lawsuit has been commenced naming the Province as a defendant seeking damages for
sexual assaults committed upon the Plaintiff, Peter Felix Gormley, whilein the custody of the
Shelburne Y outh Centre. The assaults were committed by a staff member during the mid-to
late-1960' s (there was a conviction).

#See Nova Scotia, Royal Commission on the Donald Marshall Jr. Prosecution, Digest of Findings and
Recommendations (Halifax: The Commission, 1989).
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In addition, two further Notices of Intended Action have recently been filed,® and it is
expected that there will be asignificant number of additional claims advanced within the near
future.®® Thereisamajor difficulty in discovery and assessing the factual situation as some
of these incidents are alleged to have taken place many years ago.

The stated objective was:

To determine the cost-effective, timely process for responding to actual and alleged incidents
of sexua abuse at the Shelburne Y outh Centre which will be acceptable to victims and the
public.

The memorandum went on to identify the factors that should be considered in developing an
appropriate response:

@ victim & public confidence or satisfaction —there needsto be an assurancethat justice
has been done; that victims have been fairly treated through aprocesswhichisseen asfair and
impartial.

(b) the need to ensure that corrective actions have been taken with policy and procedure
in place to ensure that future incidents will be prevented;

(© the reputation of the Government and the Department — their response to theissueis
thorough and conscientious and that those responsible are held accountable for their actions,

(d) the confidence and peace of mind for families of children currently in custody;

(e the time frame involved,

® the cost of the process and compensation;

(9) impact on staff currently employed.
(Underlining in the original .)

The memorandum identified three options. 1. traditional litigation, 2. a public inquiry, and
3. investigation, audit and an alternative dispute resolution process. In terms of assessing these
aternatives, the basic premise was advanced that the Government is obligated legally and morally to
respond to this issue and that

#Both notices were given by complainants in the criminal prosecution of Patrick MacDougall.

®Indeed, five more notices of intended action were received over the next few months.



CHAPTER I11: FORMULATION OF THE GOVERNMENT RESPONSE 41
... itisessential that any process ensuresthat there be proper accountability for actions, that

the truth be ascertained, that fair compensation be paid and that there are assurances that
necessary or remedial action has been or will be taken. (Emphasis added.)

Option | — Traditional Litigation

Thiswasdescribed asdenying liability and putting the plaintiff to strict proof of all allegations.
It was considered that, compared with other options, costs would be controlled in terms of
compensation and legal expenses. Thetime frame would be about two years. There would be some
impact on staff, but not nearly as great as with an investigative process. However, it was anticipated
that public satisfaction would below asit may appear that the victimswere being re-victimized by the
process. The Government could be accused of taking a narrow perspective and of being unwilling
to make aproactive positiveresponse. It was asserted that the reputation of the Government and the
Department of Justice would suffer, that more broad-based inquiries had occurred in other provinces
and that Nova Scotia would be perceived as avoiding its responsibilities.

Option |1 — Public Inquiry

Thiswas referred to as the traditional response and probably the safest for that reason. The
victims, through their lawyers, would be perceived as having their needs addressed, but the spectacle
of victim testimony might ultimately be damaging to them. Although the public might appreciate the
vishility, the public would likely have anegative view of the expenditure of considerable public funds
for legal services. Theoptionwould aso have anegative impact on the reputation of the Government
and the Department. Corrective action would have to be assessed after the inquiry. Attached as
schedulesto the memorandum werethetimeframesand costs of the publicinquiriesin Newfoundland
(Mt. Cashel) and New Brunswick (Kingsclear).

Option Il —Investigation, Audit and an Alternative Dispute Process

This was clearly the favoured option — one that was said “to achieve success at outcomes
while avoiding the problems associated” with Options| and I1. The investigation would be done by
an independent fact finder, who would obtain and assess information with appropriate investigatory
and legal assistance. The judtification was that the Government officials “need to know what events
took place, what information was shared with senior managers and what actions then occurred.” It
was expected that the investigation could be completed within 90 days. An independent audit of
present practices would also be conducted to ensure that current policies and procedures were
adequate to protect residents.
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An dternative dispute resol ution process would be available if liability was reveal ed through
the investigation. Three methods of ADR were described as available: negotiation, mediation (a
process where a neutral mediator assists the parties in arriving at a consensus), or adjudication (a
process where a neutra third party is given the power to make a binding decision).

The most significant risk identified in proceeding with the third option was the public
perception that the Government was being evasivein not having apublicinquiry. Thiswasdealt with
in the following way:

One of the mgjor functions of the public inquiry isto establish responsibility. That would be
acknowledged up frontin option 111. An appropriate communication strategy would reinforce
the notion that Government is prepared to accept responsibility, and would prefer to expend
limited resources on compensation for victimsand improvementsto thejuvenilejustice system
rather than lawyers fees. (Underlining in the original.)

It was recommended that Option I11 be approved in principle and that Justice be requested
to prepare a detailed work plan containing the terms of reference for the process. The
recommendation was approved by P& P on October 6, 1994.

11. ANNOUNCEMENT OF THE GOVERNMENT RESPONSE

An October 25, 1994 memorandum prepared by Kit Waters, Director of Policy for Justice,
was submitted to Cabinet by the Minister of Justice. The objectives of the memorandum were stated
to be: 1. to advise the Executive Council regarding the recommended course of action; 2. to seek
approval for the Minister of Justice to initiate an independent investigation of alleged incidents of
sexual abuse at the (former) Shelburne School for Boys; and 3. to seek approval for the Minister to
initiate an independent audit of present practices at the Shelburne Y outh Centre.

The memorandum recommended that a judge be appointed to undertake the independent
investigation. It was recognized that the person chosen must be well respected and perceived as
neutral and at arms length from the Government. In the event that the investigation was unable to
obtain sufficient information to make recommendations to the Minister, the investigator could urge
the Government to establish a public inquiry. It was also recommended that the report of the
investigation be made public within two weeks of its receipt by the Minister, and that the identities
of the complainants be protected.
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In relation to the proposed audit, it was recommended that the terms of reference require the
auditor to inquireinto, report on and make recommendationsin relation to the protection of persons
held in custody at Shelburne. In particular, it was suggested that the auditor examine the complaint
procedure and that an assessment be made of the mechanisms in place “to ensure proper
communication and follow-up within responsible departmental authorities and police agenciesin the
event of alegations of sexual or other abuse of young persons held in custody.” The Minister was
advised to retain an independent auditor with acknowl edged expertisein custodial institutional policy
and procedures,® and to make the report public within two weeks of receipt.

These proposals were approved by Cabinet on October 27, 1994.

On November 2, 1994, the Honourable William Gillis, then Minister of Justice, advised the
House of Assembly of the Government’ sintentionsregarding “ aresponseto incidents of sexual abuse
at the Shelburne Y outh Centre, formerly the Shelburne School for Boys.” Hetold the House that the
Government intended to proceed with a three-step process.

The first step was to be an independent audit of current practices at the Shelburne Y outh
Centre and other young offender institutions operated by Justice. Thiswas to ensure that existing
policies and procedures prevented any recurrence of abuse and to assure current residents and their
familiesthat young peoplein custody are safe and secure. Ms. Viki Samuels-Stewart, then Assistant
Manager, Employment Equity, with the Atlantic Regional Office of the Bank of Nova Scotia, agreed
to undertake this audit.

To demonstrate the government’ s accountability in this process, the Minister undertook to
make the results of the audit public. 1t wasto start on or before December 1, 1994, and its projected
completion date was February 28, 1995. The projected cost was $36,000.

The second step was to be a thorough, independent investigation into the events that took
place at Shelburne in order to determine what happened, who was involved, who knew what was
happening and what actions were taken.

According to its Terms of Reference, this “comprehensive investigation” was to determine
“the extent of sexual and physical abuse of boyshousedin Shelburne” and, in particular, “whether any
staff other than Patrick MacDougall engaged in sexual abuse of children.” Practices and procedures

%In Chapter IV, the qualifications of the person who was chosen as auditor are discussed.
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inplaceat Shelburne*that permitted or hindered detection of abuse of children” wereto be examined,
as was “the state of knowledge of senior officials within the institution and the Department of
Community Services as to abusive behaviour of staff towards children from 1956 to 1975.” Findly,
the investigator wasto establish “what steps were taken at the Children’ s Training Centrein Sydney,
where Mr. MacDougall was transferred from Shelburne, in order to ensure that children in Sydney
were not placed at risk.”

This investigation was to be directed by a person completely independent from the
Government of NovaScotia, given “theallegationsof misconduct against Government officials.” The
findings of the investigation would be made public, although the identity of the complainants would
beprotected. Theinvestigationwould include, at aminimum, interviewswith police officersinvolved
inthe criminal investigations, victims, employees at the school during the period in question, medical
staff responsible for the treatment of victims, and government officials and administrators.

It was recognized that witnesses would “have the prerogative of refusing to assist the
investigation, leaving us with the option of proceeding viathe public inquiry route.” However, the
Minister stated that many people had aready indicated their willingnessto speak with an independent
investigator.

Theinvestigation wasto start on December 1%, with atargeted compl etion date of March 31,
1995. The budgeted cost of this investigation was $75,000.

The third step was to be the offer of compensation to victims through an alternative dispute
resolution process if liability was reveaed through the investigation. Models of such processesin
other jurisdictions were being examined.** The contemplated process was to bind both parties: the
victimsand the Province. The adjudicator wasto be selected based on experience and independence.
The ADR process was to provide “fast and fair” compensation to victims and would be offered asa
substitute for civil litigation. Individual complainants were to be free to pursue this matter through
civil litigation. The reports of the adjudicator would be made public.

%Asearly asthe fall of 1993, Barbara Patton, an articling clerk at Justice, spoke with Thomas C. Marshall,
Q.C., General Counsel with the Ministry of the Attorney General of Ontario. She requested information about cases
in that Province where non-traditional responses had been considered.
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The three-pronged response was intended to ensure that victimization not recur, determine
what happened and who was responsible, and provide fair compensation for victims, dl in a
reasonable amount of time and at a reasonable public expense.

In favouring this alternative approach, the Minister cited the costs of the New Brunswick and
Newfoundland public inquiries, and the lengthy delays in compensating victims resulting from these
inquiries. He stated that “the timetable for this three-step process should see usin asituation where
compensation negotiationswith victims can start approximately six months after this processbegins.”
He advised that the expected costs involved in the investigation and the audit would be a fraction of
the cost of a public inquiry. As well, the proposed approach, unlike a public inquiry, would not
requirevictimsto testify againinapublic setting. Many of the Shelburne victimshad already testified
at thetrial of Patrick MacDougall. The government wanted to provide those who had been gravely
injured the opportunity to tell their stories without a public spectacle that would re-victimize them.

The Leader of the Opposition, Terence Donahoe, responded to the Minister’ sannouncement
with the following words: “Overdl, | am absolutely delighted and | say sincerely, | applaud the
Minister for proceeding in the fashion he has.” At the same time, he expressed some concerns. He
was worried that the allotted time frame might not alow the investigators sufficient time to perform
their tasks. Healso offered that “we may be selling ourselves short interms of having afull, complete
and total analysis of the eventsif we do not have those who are conducting the investigations able to
compel the attendance of a witness or witnesses as required.”

The Leader of the New Democratic Party, AlexaMcDonough, also applauded the Minister’s
statement and the direction he took. She said “the general thrust of the Minister’ s announcement is
to be welcomed. It seemsto meit is sengitive, it has due regard for the range of matters that need
to be addressed in public policy, aswell asin termsof persona compensation.” She expressed some
concern over the Minister’s *pre-occupation ... with cost-effectiveness,” but she aso declined to
regject out of hand the suggested alternativesto apublicinquiry. However, thefollowing day she said
that the Government’ s response had unleashed a number of very angry phone calls from victims and
their lawyers “who have experienced to date nothing but total obstructionism from this Government
in regard to claims for compensation that they have already tried to make.” She suggested that the
victims could have no confidence in the sincerity of the Government when it had used “every kind of
delaying tactic, stalling tactic and attempt possible to frustrate the bid for justice that has been
launched by some victims aready.”
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On November 7, 1994, the Minister of Community Services, the Honourable James Smith,
advised the House that the Minister of Justice had acceded to his request to broaden the scope of the
Government’ sresponse. It would now include an examination of residential facilitiesthat either had
been operated or continued to operate under the aegis of DCS, aswell as an examination of the Cesar
Lalo case. (Lao was aprobation officer who had been convicted of sexual offences against young
personsunder hissupervision. Although hedid not work inaresidential facility, recent mediareports
had cast suspicion on the way the matter was handled by the Government once allegations of sexua
misconduct on Lalo’s part became known.*)

The Minister aso informed the House that he had appointed Ross Dawson to conduct an
operational review of centresoperated by the Department of Community Services. TheMinister said:

I wish to advise the members of the House that my department has asked Mr. Ross Dawson,
an internationally-recognized expert in the development and provision of child abuse services,
to conduct afull operational review of the Nova Scotia Residential Centre. Mr. Dawson’'s
review will be much broader in scope than an examination of the proceduresin placeto ensure
the safety and security of the residents. It will include a review of the current practices and
procedures at the centre to ensure an appropriate standard of careisbeing provided. Aspart
of hisreview, Mr. Dawson will also examine the policies and procedures of the Nova Scotia
Y outh Training centre with particular emphasis on the safety and security of the residents.

On December 1, 1994, the Minister of Justice announced that theformer Chief Justice of New
Brunswick, the Honourable Stuart G. Stratton, Q.C., had agreed to undertake the independent
investigation announced in November. He noted that Mr. Stratton had recently chaired a review
panel which examined allegations of abuse at the reformatory in Kingsclear, New Brunswick, leading
to the establishment of the Miller Inquiry into those allegations. Mr. Stratton would retain and direct
qualified and experienced investigators.

The Minister noted that, without constraining Mr. Stratton, the primary focus of the
investigation would be from about 1956 to the mid-1970s. The Terms of Reference would include
the Nova Scotia Y outh Training Centre in Truro, the Nova Scotia Residential Centre in Truro, and
the Children’s Training Centres in Sydney and Dartmouth. Due to the expanded nature of the

#Dr. Smith further advised the House that, contrary to media reports, immediately upon hearing rumours of
a possible criminal investigation into Lalo, the Department of Justice contacted the RCMP to confirm that such an
investigation was underway. Once thiswas confirmed, the Department carried out its own investigation that resulted
in Lalo being assigned new duties and, within approximately four months, his employment terminated. The
termination was grieved, and ultimately there was agreement to accept his resignation.
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investigation, the report was now expected by June 30, 1995. The budget wasincreased to $140,000.
Mr. Stratton would take such measures as he felt necessary to protect the privacy of the victims.

Mr. Stratton asked the Minister to point out that “the success of thisinnovative process will
require the cooperation of all those people who were, or are, involved in any way.” The Minister
assured Mr. Stratton of the Government’s complete cooperation and expressed his confidence that
otherswill beequally cooperative. The Minister concluded that “[t]his plan, of course, leavesuswith
the option of proceeding with a public inquiry, should that prove necessary.”

Mr. Donahoe welcomed the breadth of the new Terms of Reference, but expressed concern
that the Minister might have been better advised to confer upon Mr. Stratton powers under the Public
Inquiries Act, including the power to subpoena and compel the attendance of witnesses. He
guestioned whether some individuals who would surely be found to have been involved in some of
these matters were likely to cooperate. The Government’ s approach, he said, “may proveto, almost
inevitably, lead us to the situation where a great deal of information will be gathered, but that a
conclusion may well have to be reached as was the case in the Kingsclear situation, where a very
difficult, protracted and contentious review of this kind was then, in fact, followed by a full scale
inquiry.”

Ms. McDonough aso expressed her lack of faith in the sufficiency of these procedures and
the powers of Mr. Stratton in the face of “reluctance to fully cooperate, because of people who will
surely incriminate themselves or be in a position of pitting themselves against others, in some cases
others under whom they have served in previous or current employment situations.” She did not
foresee how Mr. Stratton’ s task could be completed without a public inquiry. Indeed, she reflected
that the Government may have created asituation that will be more costly, even moretime consuming
and even less likely to protect the interests and privacy of the victims.

Ms. Samuels-Stewart’s report, entitled ‘In Our Care’: Abuse and Young Offenders in
Custody: An Audit of the Shelburne Youth Centre and the Nova Scotia Youth Centre — Waterville,
was made public on March 19, 1995. It isdiscussed in detail in Chapter V.

%The review referred to by Mr. Donahoe was conducted by a three person committee composed of the
Honourable Stuart G. Stratton, Q.C., Wade McLaughlin, then Dean of the New Brunswick Law School, and Harry
Nason, Secretary to the Executive Council. It was given the responsibility to prepare areport on whether there were
reasonable groundsto believe that government employeesfailed to take appropriate action. It met over aperiod of five
weeks and filed areport on November 12, 1992, recommending a public inquiry.
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On June 30, 1995, Mr. Stratton submitted hisreport to the Minister of Justice. Itisdealt with
at length in Chapter V.

12. ANALYSIS

Much of my evaluation of the Government’s three-pronged response will be found in
subsequent chapters, where the Samuels-Sewart audit (Chapter 1V), the Stratton investigation
(Chapter V), and the creation and implementation of the Compensation Program (Chapters VI to
XII) are described in detail. However, some early comments are warranted here.

It was appropriate, even commendabl e, that the Gover nment recogni ze the need for an audit
of itsinstitutions to protect its current residents and ensure that policies and procedures were in
place to prevent future incidents. Although | take some issue with how the Samuels-Sewart audit
was conducted, the Government was well motivated in directing that an audit be conducted to this
end.

It was al so appropriate that the Gover nment recognize that the extent of sexual and physical
abuse needed to be determined, as well as the state of knowledge of senior officials. No one could
guarrel with the desirability that the true facts be known and that persons be held accountable for
wrongdoing.

The strategy becomes questionable when one examines the nature of the investigation that
wasestablished and the Gover nment’ scommitment to an ADR program of undefined shape and size,
if the investigation found liability.

The commitment to an ADR process found its origin in the Government’ s early thinking on
how to respond to civil suitsinitiated by individual swhose victimization had been established in the
criminal courts. It was not surprising — indeed it was laudable — that DCS would suggest that a
purely adversarial responseto these civil suitswould not be appropriate. Aswill be developed later
in this Report, where criminal convictions have been registered against Gover nment empl oyees for
their abuse of residents, one would expect the Government to consider a means to avoid a process
that compels those residents to again prove their victimization to obtain compensation.

That being said, the announced three-pronged response was not confined, by its terms, to
these claims, but was purportedly designed to determine the full extent of abuse, and then
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compensate its victims through an ADR process. How could the investigation to be conducted by
Mr. Stratton serve that end? Its duration was to be short, itsresourceslimited. It was unlikely that
suchaninvestigation could beregarded aseither “ thorough” or “ comprehensive.” Mr. Stratton had
no statutory power to compel the production of documents or the testimony of individuals. 1ndeed,
it was obvious that Mr. Stratton would not be conducting formal hearings or subjecting individuals
to cross-examination by partiesadverseininterest. Itis, therefore, difficult to see how Mr. Sratton
could find liability, except in those cases where abuse was uncontested or where it had been
established in the criminal courts. Aswill be developed in later chapters, | am of the opinion that
Mr. Stratton’ sinvestigation could not properly yield findings, given its mandate and the way it was
conducted. The Government placed mistaken reliance upon this investigation to create a
Compensation Program with little or no verification of individual claims.

In designing the investigation to be conducted by Mr. Sratton, the Government was
obviously seeking to avoid resort to a public inquiry. Thismay have been under standable, given the
Government’ s perception that public inquiries elsewhere into institutional abuse were expensive,
time consuming and unnecessarily delayed the compensation of true victims of abuse. However,
thesevery attributesreflect, in part, that findings of credibility cannot accurately and fairly be made
without certain procedural safeguards— some of which aretime-consuming and costly. Sometimes,
justicerequiresnoless. The September 1994 memorandumto P& P contempl ated a communications
strategy that would stress that a public inquiry’s main function, establishing responsibility, was
unnecessary since the Government was prepared to accept responsibility “up front.” But
responsibility for what? The suggestion that, before the extent of abuse and the involvement of
senior management had been determined, the Gover nment would accept some sort of open-ended
responsibility may have foreshadowed the later design of a Compensation Programthat too readily
was prepared to accept abuse allegations without meaningful verification.

None of thisis to say that the Government was compelled to establish a public inquiry. |
later discuss other more nuanced options than those adopted by Nova Scotia. For instance, the
Government could have moved immediately to a compensation regime for those shown to be true
victimsby the criminal process. Asfor other claims, the Gover nment might have simply allowed the
Stratton investigation to collect evidence to assist it in designing its further response, recognizing
theinvestigation’ sinability to make contested findings of fact. Or it might have dispensed with such
an investigation altogether in favour of reliance upon further criminal or disciplinary proceedings
or atrue arbitration process that was procedurally fair to all interested parties.
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The Government appears to have ill considered the interplay between the three-pronged
strategy it had adopted and the criminal and disciplinary process. For example, there had been
lengthy prior investigations conducted by the RCMP at Shelburne and at Truro. These had led to
criminal charges against MacDougall, Hollett and Moss. There was a remarkable lack of interest
within Gover nment asto what theseinvestigationshad already determined, rightly or wrongly, about
the extent of abuse within its institutions. As well, there appears to have been little or no
consideration given to the implications of the Sratton investigation upon any future police
investigation. Indeed, there is no indication that the RCMP was consulted on the impact of the
Government’ s three-pronged response on its ability to further investigate criminality. This theme
is revisited when | later discuss Mr. Stratton’'s and the Government’s commitment to allow
complainants to decide whether their statements would be provided to the police.

Smilarly, there appears to have been little or no consideration given, when the Stratton
investigation was formulated, as to how it would interrelate with future disciplinary proceedings
against current employees or management. Put simply, in the formulation of the Government
strategy, accountability was stressed, without any explanation as to how such accountability would
take place. (This was only addressed later in the Government program and, in my view,
inadequately.) Aswell, when one recallsthat the Gover nment formulated a three-pronged strategy
in part to avoid gratuitously re-victimizing those subjected to abuse, it is surprising that inadequate
attention was given to the implications of a strategy that might ultimately compel complainants to
describetheir alleged victimization to the Stratton investigation, to criminal investigatorsand again
to Department investigators.

It is also surprising (as earlier noted) that a clear distinction was never drawn in the
formulation of the Gover nment strategy between claimsalready found to bevalid withinthe criminal
process and other claims. From the outset, these situations should not have been lumped together.
Almost invariably, where criminal liability has been found beyond a reasonable doubt, the facts
pertaining to the abuse itself need not be re-investigated. The facts are known. The three options
developed for Cabinet’s consideration failed to articulate a strategy that drew this important
distinction.

One has to question generally how the various options were presented to the Gover nment.
For example, Option | — Traditional Litigation —was described as denying liability and putting the
plaintiff to strict proof of all allegations. In my view, this was an inaccurate description. Aswill
be developed in this Report, traditional litigation permits the Government, as a litigant, the
flexibility to evaluate the merits of each case, to settle cases of obvious merit, to admit liability and
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dispute the issue of damages only and, equally important, to litigate — even in highly contested
matters—in a way that is respectful of the litigants and the nature of the allegations made. Thisis
not to say that Option | was the only approach or that it could accommodate the needs and privacy
interests of true victims of abuse to the same extent as an ADR process. However, the above
description of traditional litigation virtually compelled the Government to reject this as an option
to address allegations of institutional abuse. Furthermore, while investigations play an important
part in the administration of justice, in and of themsel ves they are inadequate to address issues of
public accountability or to make definitive findings of fact.



The Samuels-Stewart Audit

1. THE AUDIT'SMANDATE

In November 1994, the Government of Nova Scotia directed that an independent audit of
provincidly operated young offender institutions be undertaken to ascertain whether current practices
were adequate to ensure the safe custody of young persons confined within the institutions. Viki
Samuels-Stewart was appointed as auditor.

The Terms of Reference for the audit were as follows:

During the period commencing on the 1% day of December 1994 and ending on the 28" day
of February 1995 to inquireinto, report and make recommendationsto the Minister of Justice
inrelation to

(8) whether personsheld in custody in the Shelburne Y outh Centre and other
young offender institutions operated by the Province areadequately protected
against sexual and other abusive conduct;

(b) whether there is an adequate system in place to ensure that, in the event
of such improper conduct, complaintsmay be made, received and acted upon
in atimely and effective manner; and

(c) whether there are in place appropriate mechanisms to ensure proper
communication and follow up between responsible departmental authorities
and police agencies in the event of allegations of sexual or other abuse of
young persons held in custody.

Although the Terms of Reference included al provincially operated young offender
ingtitutions, Ms. Samuels-Stewart limited her review to the Shelburne Y outh Centre and the Nova
Scotia Y outh Centre - Waterville, primarily due to the short time frame allotted for the audit. The
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offenders currently in custody were being abused. In her task, the auditor was aided by two
administrative assistants with experience in research, report writing and data analysis.

The Report indicates that information was gathered through:

Review of documentsfrom Waterville and Shelburne. Watervilledocumentsincluded
the four-volume policy and procedure manual and the journal program which young
offenders and staff use to communicate their daily individual concerns. Shelburne
documentsincluded the programs/operations binder, the November 1994 Manual of
Directives issued by Correctiona Services, October 1994 memos to staff from the
Superintendent respecting procedures for reporting child abuse and abusive or
inappropriate behaviour, an October 1994 memo to residentsfrom the Superintendent
respecting the reporting of abuse, various forms, program schedules and program
manualsfor young offenders, program reviews conducted in August 1987 and March
1991, and 16 young offender files. Additional documents are listed at pages 8-10 of
the Report.

Review of the Young Offenders Act and Regulations (as of 1993), the Review of
Children’s Training Centresin Nova Scotia - A Report & Recommendations to the
Minister of Community Services (October 1994), a Report of the Solicitor General’s
Special Committee on Provincialy Incarcerated Women (April 1992), the Female
Young Offender Review, Department of Community Services (March 1993), and a
letter from the Elizabeth Fry Society to Correctional Servicesexpressing concernover
the program offered to female offenders (October 1994).

On-gite visits and tours. The auditor also asked to be put through the admission
procedure. Thisincluded a description of pat search and strip search procedures.

Informal discussions with staff and forma discussions with the respective
Superintendents and Managers.

Focus groups. Twelve were conducted, involving separate groups of offenders and
employees at both centres.

Questionnaires, which were distributed to al employees and residents of the
ingtitutions.  As reflected below, the number of responses varied as between
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ingtitutions and were somewhat limited. Some general external questionnaires were
also distributed to some parents of current and past young offenders, and individuals,
agencies and organizations who were external resources to the institutions.

Interviews with Fred Honsberger, Acting Executive Director, Correctional Services,
and Bill Baldwin, Director, Young Offender Institutions, the psychologist and
physician at Waterville, and two young offenders at their request. Representatives of
the John Howard Society, the Elizabeth Fry Society, the Advisory Council on the
Status of Women, an officer with the Shelburne RCM P detachment, and volunteers
associated with both centres were also interviewed.

Some elaboration on the process involved for both the focus groups and questionnaires is
contained in the Report.

The goal of the focus groups was to receive feedback on the participants’ general views,
feelingsand ideas on theissue of abuse. The participantswere chosen by the Superintendents of each
centre, and (in the case of residents) divided into groups according to age range. The Report notes
that participants in focus groups are usually chosen at random, but here the choice was left in the
hands of management in the interest of saving time.

Before each session began, participantsweretold that their participation wastotally voluntary
and that no comments would be identified as having come from any particular individual. A total of
47 young offenders and 32 employees agreed to take part.

Participants were asked a series of predesigned questions. Discussion followed their
responses. Participants were also shown visual material to stimulate discussion.

Appendix “A” to the Report lists the predesigned questions asked of residents. Under
“definition of abuse,” they were asked to provide an example of each of mental/emotional, sexual,
physica and verbal abuse. Residentsweretold that “[a]buseisusually someone exerting power over
someone elseleaving thevictim feeling powerless.” Appendix “B” to the Report liststhe predesigned
guestions asked of employees. They were told that abuse is “usually someone exerting power over
someone else.”

The Report states that every participant in the focus groups was very positive about the
experience, as evidenced in the anonymous eval uations compl eted at the end of the sessions. There
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was a marked difference, however, between the focus groups at each centre. All young offenders at
Shelburnewerevery talkative and energized, particularly themales. Discussionwithfemaleoffenders
was very emotional, as they talked more about their personal experiences with abuse in their lives
prior to being incarcerated. The offenders at Waterville, on the other hand, were not as talkative.
Their responses were described as very robotic. Of the two groups of employees at Shelburne, one
was relaxed, talkative and very interested; the other was tense and almost hostile. The focus groups
at Waterville were affected by the fact that they took place after the suicide of a counsellor at
Shelburne who had been accused of abuse (William Belliveau). These focus groups became more of
adebriefing session for staff.

The written questionnaires were “devel oped to capture specific information about abuse.”
Three different forms were used: one for young offenders, one for employees, and one for external
respondents. Each employed the same definition of abuse: “Abuse can happen in many different
ways. This includes sexual, physical, emotional and verbal abuse.” The response rate to the
guestionnaireswasasfollows. Shelburne, 68% of young offenders (37 individuas, six of whomwere
female) and 25% of employees(27); Waterville, 92% of young offenders (108) and 39% of employees
(52).

Theqguestionnairescould beanswered anonymously, although somerespondentschoseto sign
their names. Some concern was expressed about confidentiality. One employee reflected that life
would become unbearable if his comments became public. Another stated that line staff were
unwilling to speak out of fear for their positions, suggesting that management only cared about
appearances. One offender was afraid that he would be punished because staff would look at his
response.

Many respondents were very positive about the process and the opportunity to provide
feedback. Others, however, believed that no one cared about their views, and that the audit would
become just another report on the shelf. Ms. Samuels-Stewart concluded that employees and
offendersfrom both institutionswerevery reluctant or afraid to expresstheir views. Shealso believed
that offenders in Shelburne were not encouraged by staff to participate.

(c) The Auditor’s Findings

(i) An understanding of abuse
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Ms. Samuels-Stewart found that there is a clear understanding among offenders, employees
and others associated with the centres of what constitutes abuse. Most respondents were satisfied
with the definition given in the questionnaires. Many, however, added to the definition, citing
“gpiritual abuse, abuse of authority, neglect, bureaucratic abuse, psychological, spousal and cultural
abuse.”

(i) Whether young offenders currently in custody are protected from abuse

Ms. Samuels-Stewart concluded that young offenders in the two centres are not protected
from abuse. Comprehensive policies and procedures relating to the safety and protection of young
offenders are in place but, in practice, some are not followed and others, even when purportedly
followed, are not applied consistently.

She concluded from the focus groups that young offendersfeel quite vulnerableto abuse. In
addition, she noted that 24% of offender respondents to questionnaires from Shelburne and 18% of
offender respondentsfrom Waterville, all of whom said they were not abused, stated they did not feel
safe from abuse.

Staff and others were asked about the opportunity for abuse of offendersto occur. A large
percentage from both centres said that the opportunity existed. Many said that the opportunity
generaly existed anywhere and especially in an institution, but others gave specific examples. Some
suggested that pat and strip searches are, at times, unnecessary and degrading, and that, for youth
who have been sexually abused prior to being incarcerated, they might be considered abusive and
compound the young person’ s problemsin dealing with their past abuse. One professional associated
with Shelburne stated that “[t]hese excessively frequent searches set up the opportunity for the
possibility of actual sexual abuse, and perceived sexual abuse (particularly by those sensitized by prior
abuse).” Two young offenders, who had not been abused, also referred to pat and strip searches as
things they did not like.

A number of respondents, mostly employees from Waterville, reported that the night shift
offers too much of an opportunity to abuse young offenders, as this was the time when staff were
alone with them.*® Many of these respondents reported that abuse is not occurring, but felt that the
potential existed in light of the limited number of staff during the night shifts.

3Ms. Samuels-Stewart noted that Shelburne had the same shift schedule as Waterville.
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Ms. Samuels-Stewart concluded that offenders and employees do not report abuse. She
stated:

As can be noted in the numerica results from the questionnaires, if abuse is occurring,
nobody istalking about it. A large percentage of offender and employee respondents did not
answer the questions: If they were aware of or victims of abuse, did they report it? In
addition, alarge percentage indicated that they did not report abuse, when they werevictims
or aware of it. (Emphasisin the original.)

The questionnaires refl ected that young offenders do not report abuse for many reasons. out
of fear, because their feelings are disregarded, because staff are believed over young offenders, and
because young offenders who report abuse would be “locked down.”*’

Employees indicated that they do not report abuse for similar reasons: out of fear of being
fired, uncertainty as to employee rights, and concern over the effect on one's career from speaking
out. Employees also listed several other reasons for not speaking out:

A lack of training in security practices, use of force, non-violent crisis-intervention
tactics and counselling;

Poor staff morae;

A lack of support from management. One employee wrote that “there is way too
much buddy/buddy here], m]eaning friends/relatives and one is not going to crossthe
other.” Another wrote that “management has no idea what goes on in the unit and
choosesnot to.” Y et another reflected that in one prominent case, amanager punched
ayoung person in the back of the head, was charged, and was told he was losing his
job, but then returned a short time later as if nothing happened.

The Report states that alarge percentage of employees reported that incidents of abuse are
either covered up or are not handled properly. Employees variously wrote:

1 “1 was told to keep quiet about it.”

$Distinctions are not always drawn in the Report between explanations, for example, of why abuse which
occurred was not reported, and why abuse would not be reported, if it occurred. Thisisdiscussed later in this chapter.
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1 “The only rea incident was hushed up and management seemed to cover it up.”

1 “ Abuse has occurred in the past with no consequences and with the present leadership
will likely continue.”

(iii) Whether young offenders currently in custody are being abused

Ms. Samuels-Stewart found that young offendersarevictims of abusewhilein custody at both
Waterville and Shelburne.

Male offendersin focus groups at Shelburne complained in general terms of physical, verbal,
emotional and sexual abuse suffered at the hands of the staff. Emotional and verbal abuse were
complained about the most. Offenders were very reluctant to talk about specific incidents of abuse,
but as soon as one person began to talk about a specific incident, others followed suit.

Ms. Samuels-Stewart said “ it was during these focus groupsthat thefirst allegations of sexual
abuse surfaced.” Allegationswere made by more than one offender. Offenders spoke of an incident
where a male employee needlesdy entered a shower when an offender wasin it. Sexual abuse was
said to have taken place during pat searches. Residents maintained that not all such searches were
conducted with two staff present and that some staff went too far. All offenderswere uncomfortable
with, or hated, such searches. Offenders understood why they were conducted, but did not
understand why they had to be done so often. The Report statesthat “[v]ery few, if any, complained
about strip searches.”

Offenders stated that staff often verbally abused them. Physical abuse was described as often
occurring between offenders, but also as occurring between offenders and staff.

At their request, two offenders spoke to the auditor in private. One believed that he had been
abused during a pat search. The allegation was reported to the Department of Justice and became
a matter of public record. The other offender said he was aware of abuse, but would provide no
details.

Seven of the nine female offenders in focus groups said they had been sexually abused by
personsthey knew in the past. Female offendersindicated that if they were being abused they would
not tell anyone. However, some specific incidents of sexual abuse came out, including staff going too
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far in pat searches and a female offender trading sexual favours for cigarettes with an employee.
Female offenders al so talked about a program which involved field trips to do manual labour. They
said that some men who drove the trucks would touch them on their knees when travelling off-site.
Complaints were also made of verbal and emotional abuse: name-calling, put-downs, swearing and
threats.

Onthequestionnaires, many offendersindicated that they had been abused, but would not give
details as to the type of abuse or the perpetrator. Employee and externa respondents followed the
same pattern. Eleven percent of employee respondents from Shelburne, and 40% of employee
respondents from Waterville, said they were aware of offenders who were victims of abuse whilein
custody, but most did not answer the questions on the type of abuse or who the abuser was. Sixty
percent of external respondents did not answer the questions of who abused whom and how. From
each centre, however, most offenders, staff and external respondents said they had either not
experienced abuse or were not aware of incidents of abuse.®

All offenders from Waterville indicated on the questionnaires that they had not experienced
any sexual abuse.®*® One Waterville employee said he was aware of an offender being the victim of
such abuse, but would not give details. Four offendersat Shelburne said they had experienced sexua
abuse, and in every instance it was related to pat searches. One offender said “during pat searches
| was sort of touched too much in acertain place. On another occasion my pants came unbuttoned.”
All employee respondents from Shelburne said they were not aware of any offender being sexually
abused. External respondents reported not having observed or heard of any offender experiencing
sexual abuse at either centre.

A small number of offender respondents reported being physically abused: seven from
Watervilleand threefrom Shelburne. Only one offender at Shelburnewould givedetails. He said that
an employee had dug apair of keysinto the back of his head, and then grabbed him by the neck and
shoved him roughly back into a chair when he tried to leave. One offender from Waterville said he
had seen people “thrown around, pushed, shoved.”

I nterestingly, more employeesthan offendersreported the physical abuse of offendersby steff.
No reports camefrom Shelburne, but 31% of Waterville employees said they wereaware of offenders

BMany of these respondents said they had not been associated with the centre for very long, or had not spent
alot of time at the centre or with the offenders.

*One said that when he was at Shelburne he saw someone else “get felt by staff.”
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being physically abused by staff. Infact, therewere more reportsfrom staff about physical abusethan
any other type of abuse. Examples of such abuse included offenders being grabbed by the genitals
(in the presence of several staff witnesses), dapped in the face, shaken “like arag doll” and thrown
against awall. One external respondent reported being told about young offenders being physically
abused by “management.”

Aswasthe caseinfocus groups, offendersoverall reported experiencing more emotional and
verba abuse from staff than any other type of abuse. Twenty-six percent of offender respondents
from Shelburne and 15% from Watervilleindicated they had experienced emotional abuse from staff.
Verbal abuse was reported by 24% of offender respondents at both institutions. Examples of such
abuse included staff insulting offenders, putting them down, calling them names, and swearing and
yelling at them. Offenders aso reported being abused, primarily verbally, by other offenders.

Employeesfrom both institutions, on the other hand, reported that offenders experience very
little emotional or verbal abuse. One employee from Shelburne and three from Waterville said
offenders experience verbal abuse from staff. One employeefrom Waterville reported that offenders
experience emotional abuse. Employeesal so reported being emotionally and verbally abused by each
other, particularly by management and supervisors.

One external respondent reported being aware of both verbal and emotional abuse of
offenders. Another reported being aware of emotional abuse.
(d) Conclusions and Recommendations of the Report

The auditor found as follows:

Persons held in custody at Shelburne and Waterville are not adequately protected
against sexual and other abusive conduct (given the reported instances of sexual,
physical, emotional and verbal abuse).

There is not an adequate system in place to ensure that complaints can be made,
received and acted upon in a timely and effective manner. Young offenders and
employees often do not report abuse, and when they do, the incidents are handled
internally, which (in the words of the Report) “is not seen to be adequate.”
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There are not appropriate mechanismsin place to ensure proper communication and
follow-up between responsible departmental authorities and police agencies in the
event of alegations of sexual or other abuse of young persons held in custody. Ms.
Samuels-Stewart reasoned that because incidents of abuse are either not reported or,
if reported, handled internaly, it follows that there is not proper communication and
follow-up between responsible departmental authoritiesand policeagencies. Sheaso
noted that the RCMP officer with whom she spoke said that, to his knowledge, his
detachment had never received a complaint from the Shelburne Y outh Centre.

The Report contains 23 recommendations. A number refer to the procedures regarding pat
searches (how they should occur, how often, and in whose presence) and requirementsfor recording
them. Other recommendations relate to matters such as staff training, termination of employeeswho
physically abuse residents or who do not adhere to policies concerning verbal or emotional abuse of
residents, and procedures for lodging complaints and regularly educating offenders as to these
procedures. Recommendations more indirectly related to abuse were also made which need not be
elaborated upon here.

The Report notes that 27% of the employees at Shelburne were related to one another either
by birth or through marriage. Many people who work at Waterville were also related to each other,
though percentagestherewere not ashigh. Ms. Samuels-Stewart recommended that the Department
of Justiceimplement apolicy preventing employeesfrom being supervised by personsrelated to them
by birth or marriage.

Ms. Samuels-Stewart recommended that her exploratory audit be followed up by another,
more in-depth audit in 12 months and annual audits thereafter. In making this recommendation, she
noted that many dedicated employees work at the centres, and many offenders benefit from being
there. Many respondents spoke of the benefit and need for an audit such as hers to ensure positive
changes. Shea sorecommended that an external, independent body review theadditional information
received from the questionnaires and that the Correctional Services Division of the Department of
Justicefollow up on the other problems, concerns and recommendations put forward by respondents.

3. THE ACCOMPANYING LETTER

On March 17, 1995, Ms. Samuels-Stewart provided her Report and an accompanying letter
to the Minister of Justice. In the letter, she summarized her Report in these terms:
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The audit reveals that young offenders are victims of abuse at both Centres. Sexual abuse,
while not the main type of abuse reported, is said to have occurred primarily during pat
searches. Offendersreport that they suffer the most from emotiona and verbal abuse from
employees, on the other hand, employees report that offenders are victims of physical abuse
from staff, the most. Employees, particularly from Waterville, report suffering a lot of
emotional and verbal abuse from Officers-In-Charge, and management.

She aso believed it important to highlight and comment on certain areas, noting that the names of
staff and other similar information are not in the Report itself.

She wrote that the return rate of questionnaires from employees and offenders at Shelburne
was very low, indicating that “ employeesjust could not be bothered or many of them won't talk; and
that offenders were not encouraged to participate, and/or they did not out of fear or intimidation.”
The return rate from Waterville for offenders was “excellent,” but “not great” for employees. She
strongly recommended that certain officials at Shelburne be removed from their positions, saying
“[t]here is every indication that they do not have the ability or will to manage properly.”

Asreflected in the Report itself, she noted that participants in the focus groups were, for the
most part, very eager to talk and needful of the opportunity to do so. But the process was virtually
shut down by acounsellor’ s suicide, and focus groups held afterwards at Waterville resulted in more
of a debriefing session. She stated that staff were very concerned about policies and procedures
surrounding pat searches, and how to protect themselves from “alegations.” They also talked alot
about inconsistenciesin overal polices and procedures. She reflected that something needed to be
done immediately with the Waterville employees, since “moraeisvery low, and they made serious
allegations about the abuse of offenders by management and the cover-up of these incidents.”

She noted that the questionnaires contained serious allegations against certain employees at
both centres, some of whom are still working there. She reproduced some of the allegations.

Ms. Samuels-Stewart indicated that when she spoke to Bill Baldwin, Director, Young
Offender Ingtitutions, he said that many of the alleged incidents had occurred in the past and had been
dealt with. He aso felt that he knew who made the alegations and that this person had a hidden
agendainvolving a®union v. management” issue. Ms. Samuels-Stewart commented that even if that
was true, these incidents were reported by more than one employee. She expressed her concerns as
follows:

My concerns are that these incidents, in the minds of employees, were covered up; and that if
al of them are true, - and | believe they are -, the perpetrators are still working there.
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Furthermore, if they were handled internally, how?? - who outside of the ingtitution was
informed, and when - how soon after the fact?

Her audit of Waterville found “signs of serious mismanagement,” but, in contrast to
Shelburne, shedid not makeany recommendationsin regardsto management. Sheconceded that may
have been because she personaly liked a certain senior manager “and personality countsfor alot in
my judgment of character.”

Ms. Samuels-Stewart concluded by pointing out that there are very dedicated and caring
employeesat both centres. She added that those employees and offenders who spoke up about abuse
were very brave and did so because they sincerely wanted a change.

4, GOVERNMENT RESPONSE TO AUDIT REPORT

TheMinister of Justice accepted many of the Audit Report’ srecommendations. In particular,
he indicated that:

1 areview of the frequency of pat searches had aready commenced, and policies and
procedures regarding pat searches would be reviewed;

al pat searches would be done in the presence of two staff members, save in
exceptional or emergency circumstances,

retraining for all staff about pat searches would be undertaken,

employees found to physically, verbaly or emotionally mistreat young offenders
would be disciplined, up to and including termination of employment;

an external agency currently involved with the provision of services to young
offenders would be nominated to receive their complaints;

the process for laying complaints would be reviewed with each young offender on a
monthly basis; and

al current employeeswould be screened through the provincia Child Abuse Registry.
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The Minister did not adopt recommendations pertaining to the relocation of female young offenders
or the building of ayoung offender facility in Cape Breton.

On the same date, the Department of Justice released areport by Waterville Superintendent
William Lonar into an allegation of sexual abuse by former counsellor William Belliveau.* Based
upon theavail ableevidence, hefound it impossibleto determinewhether the alleged abuse took place.
The Department indicated that five recommendations made by the Superintendent would be
implemented.*

Various Government officials, including senior management and staff within the institutions,
considered the Report’s methodology to be seriously flawed, the findings to be inflammatory and
unfair, and the anecdotal and other information to be, at times, inaccurate, misleading or incomplete.
Some of these concerns are further elaborated upon later in this chapter.

5. THE OMBUDSMAN’'S OFFICE

As noted above, the Government accepted Ms. Samuel-Stewart’ s recommendation that an
externa agency be nominated to receive young offender complaints. The specific recommendation
was number 12, which reads as follows:

12. Itisrecommended that an external body/committee be appointed to act as aregistry for
complaints. In addition, an ombudsman/advocate for employees and offenders be appointed.
This person or committee must be very visible at the institutions and must also be seen to be
impartial.

Therationalefor this recommendation was that “[ €] mpl oyees and of fenders need somewhereto take
their concerns.”

On December 20, 1995, Fred W. Honsberger, Executive Director of Correctional Services
in the Department of Justice, wrote to Douglas R. Ruck, the Province’'s Ombudsman. Honsberger
proposed that the Ombudsman take on the function of receiving complaints made by residentsaswell
asemployees. Ruck replied on December 28", expressing his agreement. Heindicated the new task

“OMr. Belliveau was the Shelburne counselor accused of abuse who committed suicide.

“IThe recommendations addressed the maintenance of complaint reports, staff training and professionalism,
and existing search procedures.
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would be assigned to Linda Arthur, who would commence monthly visitsto the institutionsinvol ved
in January 1996. (Infact, the first visit took place in March.)

On January 22, 1996, Honsberger again wrote to Ruck, outlining the mutual understanding
of the role to be played by the Ombudsman’s Office. In summary, he indicated it was to:

1 Createavisibleand impartia presencein al Nova Scotiayouth offendersinstitutions;

Serve as aregistry of complaints to provide support for staff and youth;

Ensureafair and consistent administration of policiesand procedures by dealing with
complaints and identifying related concerns to the Department of Justice;

Ensure that staff are adequately trained in relevant areas of responsibilities by
identifying training deficiencies to the Department of Justice;

Ensure that present policies and procedures work to prevent the occurrence of abuse
and identify areas of needed improvement to the Department of Justice;

Distribute to al youth and staff an outline of the Ombudsman’srole and visit with all
staff within six months.

Theletter noted that it would not be the Ombudsman’ sroleto investigate all egations of abuse
arising from incidents at any of the young offender institutions; these would be referred to the police
or to child welfare authorities.

On March 28, 1996, the Ombudsman submitted to the Minister of Justice adocument entitled
Registry for Complaints by Offenders and Employees of the Young Offender Institutions in the
Province of Nova Scotia. In an accompanying letter, Rusk stated that he was pleased to endorse the
creation and implementation of a Registry of Complaints — a result of the Department of Justice’s
commitment to implement Recommendation 12 of the Samuels-Stewart audit. He added that this
Registry would foster and promote the importance of early, appropriate and fair intervention.

Thecomplaintssubsequently received by the Ombudsman’ sOfficefrom residentsranged from
relatively minor matters, such astheloss of aprivilege, the quality of food, and rooms being too hot
or too cold, to more serious matters, such as denia of telephone or other contact with family, denial
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of avidit to the psychologist, and concernswith Nova ScotiaLega Aid. Therewere aso complaints
of physical, sexua and racial abuse. Complaints from employees touched on the interna
investigations associated with the Compensation Program and the behaviour by residents which,
according to staff, wasthe result of these investigations and of media attention labelling staff aschild
abusers. The Ombudsman also investigated concerns expressed by outside agencies such as the
RCMP, the regiona police and the Sheriff’ s office, including two complaints (one in 1999, the other
in 2000) stemming from alleged improper treatment of female youth by officers and staff of a
municipal police force.

OnJanuary 21, 1998, Mr. Ruck gave areport to the Minister of Community Services, noting,
among other things, that “clearly, youth in care of the Province of Nova Scotia need a voice. One
of the most fundamental elements of administrative fairness is the right to be heard.” Thislead to
the establishment, in 1999, of the Children’s Ombudsman, created under section 8(1) of the
Ombudsman Act. This office now oversees al areas dealing with children. Ruck pointed out in a
letter dated March 8, 2000, to the Minister of Justice, the Honourable Michael Baker, that “the
presence of the Office hasfostered and promoted fairness, equity, and respect.” He added that, “[a]s
sadly demonstrated by past events, and as declared in numerous reports and studies, there has existed
in this province the need for an independent and impartial body to oversee, monitor and make
recommendations with respect to services provided to children and youth.”

Theinvolvement of the Ombudsman’ s Office hasbeen a positive devel opment which followed
Ms. Samuels-Stewart’ s recommendation outlined above.

6. INTERVIEW WITH MS. SAMUEL SSSTEWART

Ms. Samuels-Stewart (now Ms. Samuels) wasinterviewed by my senior staff. She provided
helpful information, some of which was confidential and has been treated as such. Indeed, she was
careful to preserve the confidences of the employees and residents with whom she had met.

Ms. Samuels-Stewart was trained as asocial worker, and was adirector of awomen’ s shelter
and a half-way house for adults. She then worked with the federal government on issues of
employment equity, focussing on systemic discrimination issues. At one point, she was seconded to
the Canadian Human Rights Commission, where shewastrained asan investigator, although her work
waslargely incommunications. Shelater worked at the Bank of Nova Scotiato address employment
equity issues. Sheisnow Coordinator of Race Relationsand Affirmative Actionwith theNovaScotia
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Human Rights Commission. Her experience with abused women and adolescents derived from her
work at shelters.

She told us that the allotted time for her audit was very short and there was pressure not to
exceed that time. She felt that this constraint prevented her from doing a complete audit. As
reflected in her Report and the accompanying letter, she had degp concerns about anumber of issues.
She expressed some scepticism about the Government’ s interest in addressing those concerns.

She thought that the Superintendent at Shelburne had been largely uncooperative and
uncommunicative during her audit. The Superintendent felt differently: he thought Ms. Samuels-
Stewart did not maketimeto meet formally with the superintendents and managersof eachinstitution,
and that, had she done so, serious factual errors in her Report might have been avoided. Ms.
Samuels-Stewart conceded that her experiencewith the officialsat Shelburnewaslargely adversarial.
Asl later note, her suggestion (to the Minister) that certain officials should be terminated was, in my
view, not only inconsistent with basic fairness, but well outside her mandate and, in any event, not
adequately supported, if at al, by the available evidence.

Ms. Samuels-Stewart was asked whether, in hindsight, she would have done anything
differently in conducting the audit. She acknowledged that her audit was not as scientific asit could
have been. She recognized that she was not conducting an audit in the true sense of the word. It
would have been preferable to interview management staff, child welfare authorities, parents or
guardians of young offenders and former residents and staff. However, time constraints prevented
this, although some questionnaires were sent to such people. She would have liked to have had
someone within government to liaise with, and debrief, on an ongoing basis. She thought that the
Stratton investigation and her own audit should have been merged to avoid repetitive and sensitive
inquiries directed to the same issues. She recognized that she had been criticized (in her view,
unfairly) for reporting an alegation of abuse which some believed contributed to a counsellor’'s
suicide. However, she insisted she had a moral and legal obligation to report the allegation.

1. ANALYSIS

It was entirely appropriate that an audit of current policies and procedures form part of the
Government’ s response to reports of institutional abuse. As well, it should be acknowledged that
Ms. Samuels-Sewart’ s Audit Report contains a number of useful recommendations. However, that
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being said, in my opinion the Audit Report is significantly flawed, and these flaws may have
contributed, albeit inadvertently, to the overall unsatisfactory nature of the Gover nment’ sresponse.

As | earlier noted, when the Audit Report was released, its findings (as opposed to its
systemic recommendations) were strongly contested by voices within Government, including the
Superintendent at the Shelburne Youth Centre, Heikki Muinonen. Mr. Muinonen prepared a
detailed, critical analysis of the Report which my staff and | have reviewed. However, to ensure
independence and objectivity, | retained Ross Dawson to provide me with his own review of the
audit.

Mr. Dawson’s credentials as an internationally recognized expert in the development and
provision of child abuse servicesareimpressive. Indeed, it will be recalled that in November 1994
the Minister of Community Servicesretained Mr. Dawson to conduct a full operational review of the
Nova Scotia Residential Centre.** Since the most contentious part of Ms. Samuels-Stewart’ s Report
had to do with her findings that young offenders were still being abused and that appropriate
practices and procedures were not in place to ensure that complaints could be made and
appropriately responded to, it was important that the independent review of her work be conducted
by an expert properly regarded as a child’ sadvocate. Although | do not agree with every criticism
contained in Mr. Dawson’s report, | adopt many of them.

Ms. Samuels-Stewart was engaged to performan audit into current policiesand procedures.
Her Terms of Reference mandated that she inquire into whether residents of Shelburne and other
young offender institutions were adequately protected against sexual and other abusive conduct;
whether the systems in place adequately ensured that, in the event of such improper conduct,
complaints were made, received and acted upon in a timely and effective manner, and whether there
were appropriate mechanisms in place to ensure proper communication and follow-up between
responsible departmental authorities and the police in the event of allegations of such improper
conduct. She was not mandated to investigate and determine the extent to which sexual and other
abusive conduct was occurring or by whom.

Nonetheless, in framing her task, she identified the following as the “ areas of concern:”

“’He was also to examine the policies and procedures of the Nova Scotia Youth Training Centre, with
particular emphasis on the safety and security of the residents.
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1. Understanding of what constitutes abuse, by young offenders, employees, and
others associated with the centres.

2. Areyoung offenders currently in custody protected from abuse?
3. Areyoung offenders currently in custody being abused? (Emphasis added.)

A significant portion of the Audit Report is devoted to the third area of concern: whether
offenders currently in custody are being abused. Much of the audit’s methodol ogy (the questions
asked in focus groups, questionnaires and interviews) was directed to determining whether current
offenders were being abused, the nature of that abuse and by whom it was being perpetrated.

The issues for the auditor were to be systemic. She was to determine whether the practices
in place adequately protected against abuse, and not if it was currently occurring. She was to
determine whether, in the event of abuse, practices wer e adequate to ensure complaints were made
and acted upon and that the appropriate communications and follow-up with police could be made.
Although it would be expected that answering these questions would invite some revelations as to
abuse, current or historical, this did not provide a license for yet another investigation into the
extent of abuse at the institutions.

Having said that, | do recognize that, arguably, if it could be shown that significant abuse
was continuing to occur, it would support a finding (properly within the audit’'s mandate) that
existing protection for residents was inadequate. But even assuming that the Terms of Reference
invited such inquiries, in my opinion the investigation was flawed. Abuse was defined so broadly
astobemisleading. Thefocusgroupsweretold that “ abuseisusually someone exerting power over
someone else leaving the victim feeling powerless.” Ms. Samuels-Stewart advised my review that
thisdefinition appropriately recognized the subjectivity of abuse and showed sensitivity to the needs
and concerns of young people. No doubt there is much truth in those comments, but that does not
mean that the definition is appropriate to every context. Here, the residents’ answers were used to
support a conclusion that they were currently being abused.

In the context of a closed facility for offenders, such a definition makes inevitable a
determination that the residents were being abused. 1t would be the exception rather than therule
that a resident of a custodial setting would not feel powerless by reason of the exertion of power by
another. Indeed, it is the responsibility of employees, at times, to exert such power within an
institution. More important, in the context of a Government response to reports of serious sexual
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and physical abuse, an audit that finds abuse based upon a purely subjective, overly broad definition
islikely to be misinterpreted and unfairly stigmatize the employees. It may also distract the reader
from the systemic issues of concern.

Apart fromthese concer ns, the methodol ogy empl oyed in the audit was deficient in a number
of other respects.

The Report draws conclusions as to the absence of policies and protocols despite the
existence of such policies, particularly at the Shelburneinstitution. Ms. Samuels-Stewart suggested,
in meeting with thereview staff, that the Shel burne Superintendent wasthe author of any deficiencies
in thisregard, given his failure to fully cooperate with the work of the audit. The Superintendent,
on the other hand, indicated that he was never given the opportunity, which he desired, to address
a number of issues, resulting in inaccuracies in the Audit Report. It is unnecessary to resolve the
competing views as to why the Superintendent’ s position was not available. Ms. Samuels-Stewart
was acting at the direction of Government, which could have been approached to address any
perceived lack of cooperation, hadit existed. | emphasizetheterm* perceived” lack of cooperation,
since | had availableto me no other evidence suggesting that the Superintendent was uncooper ative
in dealing with Ms. Samuels-Sewart, Mr. Stratton or other Government officials on these issues.

Mr. Dawson was of the view that the auditor should have reviewed the reporting and
complaints policies and procedures for both centres and a sample of documentation such as case
files and reports pertaining to the use of force, serious occurrences or complaints of abuse.
Althoughthereislittlereflection of it in the Audit Report, Ms. Samuel s-Stewart advised my staff that
some of this documentation was indeed reviewed. She failed to more fully review it because of the
lack of cooperation she perceived at Shelburne and the severe time limitations imposed by her
mandate. With respect, | consider it surprising that the Report made ‘findings and
recommendations absent any detailed analysis of existing policies and procedures.

Focus groups were conducted with groups of staff and residents from both centres. Focus
groups can be an appropriate means of gathering certain kinds of infor mation, depending upon the
nature of the information sought, the selection of participants, the preparation of the participants
for the process, and the use of a structured interview guide. Mr. Dawson notes, and | agree, that
focus groups are not considered an appropriate forumfor investigating whether or not participants
have experienced abuse.
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Ms. Samuels-Sewart told us that she prepared the participants at the commencement of the
focus groups. She acknowledged that this is generally not the most appropriate time or way to
prepare themfor the process. Shefelt that Shelburne staff should have prepared them before. She
also stated that the Superintendents selected participants.”® An auditor must assume control over
the selection process and personally ensurethat the participantsarefully and properly prepared for
the sessions. If participants are truly to be regarded as voluntary, it is insufficient to indicate to
them, only after they attend for the focus group, that the process is voluntary. Their continued
presence may represent reticence about getting up and leaving, rather than their free and voluntary
participation in the process.

The Audit Report refl ectsthat the pur pose of the focus groups* wasto receive feedback from
both young offenders and employees on their general views, feelings and ideas on the issue of
abuse.” Mr. Dawson suggests that this purpose did not specifically align with the Terms of
Referencefor the audit. He also thought that the predeter mined questions for the focus group were
not specifically related to the Terms of Reference.

The questions for the young offender focus groups included only three questions with a
somewhat narrow focus. One question related to what is abuse, one to what a person should do if
abused, and oneto how abuseishandled at the centre. The last question appearsto presuppose the
existence of abuse and, for that reason, isnot appropriate. AsMr. Dawson noted, “ thisisespecially
important in group settings where contamination of information is highly possible as participants
may copy or reinforce each other’s perceptions and experiences both with and without a factual
base.” No doubt, these questions were intended to seek, in simple understandable terms, what
residents had to say generally about issues of abuse. However, it would have been preferable had
guestions been carefully crafted to address specifically what residents view as current safeguards,
their opinionsof the current complaintsprocess, and their suggestionsfor improving safeguardsand
the complaints process.

The five predeter mined questions for the employee focus group were also somewnhat limited
and problematic. Ms. Samuels-Stewart recognized herself that the validity of conducting focus
groupsat Waterville after the suicide of a Shelburne counsellor following an allegation of abusewas
guestionable.

“It isthe position of the Superintendents that they did not select the participants. It is unnecessary for meto
determine precisely how the participants were sel ected.
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It is Mr. Dawson’ s opinion, with which | agree, that the focus group methodology was not
appropriately applied and, indeed, was contra-indicated in Waterville. Thereliability and validity
of theinfor mation obtained through the focus groupsis questionabl e and should not have been used
to make ‘findings.’

The interviews conducted by the auditor were quite limited. Mr. Dawson suggests that it
would have been essential to conduct i nterviewswith management and staff at both centres. 1t would
also have been appropriate to interview child welfare authorities who are required to receive and
investigate reports of child abuse and neglect in the regions where the centres are located, some
parents or social workers assigned to provide guardianship services, and a sample of former
residentsand employees. Ms. Samuels-Sewart agreed that mor e extensive interviewing would have
been an appropriate component of the audit methodology. However the time constraints imposed
upon her prevented such an approach. | understand her position on this point.

The questionnaires were a central component of the audit methodology. Mr. Dawson
reflected that, apart from four introductory questions, the young offender questionnaire was
composed of 17 questions, 10 of which weredirected to whether theresident hasbeen abused, details
of the abuse and whether or not he or she had reported the abuse. Only three questions were
directed to the resident’ soverall view of the centres and things he or shewould like to see changed.
The questionnaire would appear to have been primarily directed to the issue of whether abuse was
occurring.

Mr. Dawson also articulated the significant design difficulties in the questionnaire. These
included:

1 Some questions are leading in nature and suggest abuse;

Respondents sel f-declar e that they have been abused without preparation and other
means of ensuring that they under stand and can apply the types of abuse which are
listed in the questionnaire;

The types of abuse listed are not defined or described;

Some questions are overly general (such as “are you satisfied with what
happened?” );
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1 Some questionsrequirea “ yes’ or “no” without any explanation;
I Many important questions related to the Terms of Reference are not asked.

My own review of the questionnaires supports many of these concerns. For example,
respondentsareasked “ if you have not been abused, do you feel that you ar e safe from being abused
at the Youth Centre?” without any invitation to explain their answers. They are asked “ have you
ever seen anyone else at the Youth Centre suffer from abuse of any kind?” without any invitation to
elaborate.

| have serious concerns as to whether any young person should be invited, through a
guestionnaire process, to describe their own abuse and the abuse they witnessed on others.
Respondents who have experienced abuse, outside or inside the institution, are being asked for
disclosures, without any support mechanismsin place either before or after these questionnairesare
filled out. This is a singularly inappropriate way to invite disclosures about abuse. Where
guestionnaires may result in disclosuresof child abuse, therearetraditional mechanismsto address
these concerns. These are elaborated upon below.

Despite these concerns, it is true that personal accounts or other information yielded as a
result of these questionnaires could potentially enlighten the reader and advance an under standing
of how the respondents are feeling. However, that is a very different matter than collating the
responses and utilizing the numbers derived from them to make affirmative findings as to abuse.
With respect, it would be impossible to obtain consistent and reliabl e information from many of the
guestions, given their construction and lack of definition. | agree with Mr. Dawson that the
guestionnaire does not lend itself to a reliable tabulation of data due to its design problems and
l[imitations:

Itisthereviewer’ s opinion that the young offender questionnairewas poorly designed, was
not reflective of the terms of reference, and unlikely to yield adequate, consistent, reliable
or valid data. Any audit findings resulting from aggregate questionnaire data would likely
be speculative or at best very tentative.

The questionnaire directed to employees suffers from some of the same flaws. Many
guestions invite speculation. Many important questions related to the Terms of Reference are not
asked. Employees who may have no knowl edge of abuse and have never been called upon to report
abuse are invited nonetheless to express their beliefs as to whether there are young offenders who
have been or are being abused (and how often), and as to whether abuse complaints are being
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handled properly or are being covered up. No distinction is drawn between historical and current
abuse. Many of the employees had been at the institutions for years. The questionnaire does not
lend itself to a reliable tabulation of data due to these design problems and limitations.

The Audit Report found that residents, employees and others associated with both centres
had a clear understanding of what constitutes abuse. It was noted that most respondents to the
guestionnaires wer e satisfied with the definition given and that many added to the definition, citing
spiritual abuse, abuse of authority, neglect, bureaucr atic abuse, psychological, spousal and cultural
abuse. Intheabsence of any meaningful definitions of thesetypesof abuse or any questionsdirected
to what the respondents understand them to consist of, it is impossible to infer that all of the
respondents truly understood what constitutes abuse. On the contrary, the ways in which abuseis
described or defined in the questionnaires invite misunder standing.

The same difficulty arisesin relation to the focus groups. The Audit Report noted that all
offenders in the focus groups could provide examples of physical, verbal, emotional and sexual
abuse. Of course, appropriate examples of abuse may well indicate some under standing of abuse.
However, it does not ensure that the participants understand distinctions between abuse and
inappropriateconduct. Indeed, the descriptionsand definitionsgiveninvite participantsto describe
as abuse any exertion of power over a resident which leaves the resident feeling powerless. Abuse
is an inflammatory term which, in my view, should not be utilized to describe every inappropriate
comment or action by staff that leaves a resident feeling vulnerable. As | earlier noted, thisis
particularly so in the context of a Government response to reports of serious sexual and physical
abuse. In summary, thereisinsufficient support for the finding that all participants under stood the
meaning of abuse.

The Audit Report found that residents in both centres are not protected from abuse. It also
found that, whereas there are comprehensive policies and procedures in place, they are not all
followedin practice or applied consistently. This‘finding’ ismade without any analysis whatsoever
of what these comprehensive policies and procedures are, and in what circumstances they are not
followed or applied consistently, and without any detailed analysis of how these policies and
procedures could be improved. (The recommendations which later follow are very general in
nature.) The cited support for this finding is that the young offenders in focus groups felt
vulnerable. Also cited in support were the offenders’ responses in questionnaires indicating that,
although they were not abused, they did not feel safe from abuse. It is noted as well that a large
percentage of respondents said that the opportunity for abuse did exist, although many said it
generally existed anywhere. Afewindividualsare quoted as expressing concern over the frequency
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of degrading pat searches. Put simply, the evidence waswholly inadequate to support a finding that
policies and procedures were not being followed at the institutions.

The Audit Report found that offenders and employees do not report abuse. Anecdotal
comments in support of this conclusion are often speculative (e.g., “ If | was abused here, we both
knowthat it’ stheir word against ours” ) or not necessarily supportive of theconclusion (e.g., “ There
IS no support from any management positions and everyone tries to step on someone else to get
ahead.”)

The Report also reflected that the questionnaire results showed that “ if abuse is occurring
nobody istalking about it.” However, a careful review of the questionnaires themselves shows, at
best, that the responsesfromresidentsaredifficult tointerpret. At Shelburne, although 12 residents
said they had experienced some form of abuse, 16 residents answered the question whether or not
they had reported it. Three Shelburne employees indicated that they knew of a young offender who
had been abused at the institution, but nine answered the question whether they reported the abuse
they witnessed. Twenty-one Waterville employees said they knew of abuse, but only 14 indicated
whether they did or did not report abuse. Forty-three percent of the residents who said they had
been abused at Waterville said they did report it. Put simply, even apart from the flaws in
methodology earlier identified, the data does not support the*finding’ reached. At most, it supports
theview that some*abuse’ isnot reported. However, it isnot hel pful in correlating the type of abuse
to the level of reporting.

The Audit Report further indicated that alarge per centage of employeesreport that incidents
of abuse are either covered up or not handled properly. Some anecdotal information is provided
to support this finding. The questionnaires reflect that at Shelburne three staff members felt that
abuse was not handled properly and four indicated that abuseis covered up. At Waterville, 15 staff
felt that abuse was not handled properly and the same number felt it was covered up. Presumably,
the close correlation between the numbers of respondents reflects that the same staff membersare
answering both questions. However, 10 staff in total reported that they witnessed and reported
abuse to management, counsellorsor to theauthorities, and only fiveindicated that they were aware
of the outcome. Mr. Dawson concluded as follows:

While only 5 staff member sindicated they were awar e of the outcome of the report of abuse
many mor e staff responded to the questions of appropriate handling of reports and cover
up. Thiswould suggest that staff responses to these questions are opinions or biases and
not based on direct knowledge ... Thereliability of the data regar ding the handling of abuse
reports and possible cover up is very questionable. This combined with the problems
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identified related to the questionnaire itself suggest that no valid finding should be made
respecting these matters.

| agree.

The Audit Report found that offenders currently in custody in both centres were being
abused. Theanecdotal infor mation fromthefocusgroups contai ned few examplesof clearly abusive
behaviour. Thereappearsto be an assumption that pat sear ches should be characterized asabusive
if subjectively regarded assuch by the offenders. Aswell, the Audit Report noted that offenderswere
reluctant or afraid to talk about specific incidents of abuse, but followed suit once one offender
disclosed. Itisdifficult to determineif thereliability of these disclosureswas compromised by group
dynamics. Given the flawed methodology earlier described, it isdifficult to placereliance upon the
guestionnaires to conclude that abuse was occurring at the institution to a significant degree.
However, the responses, together with some anecdotal information, certainly invited concern that
some improper behaviour by staff occurred, the nature and quantity of which was uncertain. That
could properly be the subject of recommendations. Mr. Dawson concluded as follows:

In the reviewer’s opinion there are too many problems associated with the questionnaire
methodology and the interpretation of the resultant data to conclude with certainty that
residentsin both centresare currently being abused. At best, the resultsindicate that there
isa strong possibility that some abusive behaviour istaking place, and that the differential
in staff reported knowledge of abusive knowledge suggests that response of one staff group
is highly suspect in terms of its accuracy.

Mr. Dawson also took issue with the contents of Ms. Samuels-Siewart’ sletter to the Minister
of Justice which accompanied the Audit Report. He regarded, as do I, her recommendation to
remove two senior officials fromtheir positions at Shelburne to be inappropriate. Her conclusion
that there are signs of serious mismanagement at Waterville was equally inappropriate: the issue
of performance appraisal was not included in the audit’s Terms of Reference, nor was the audit
methodol ogy designed to evaluate management’s performance. But in any event, management’s
performance is not even discussed in the Audit Report. No foundation or justification for the
auditor’ srecommendationsor conclusionsiscontained init. Her commentsappear toindict public
officials without evidence or administrative fairness, and appear to be highly subjective and
personal. Indeed, Ms. Samuels-Sewart acknowl edges, somewhat surprisingly, that the fact that she
personally likes a senior manager at Waterville may explain why she did not make a
recommendation regarding his continued employment.
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As earlier noted, Ms. Samuels-Sewart reflected that the return rate of questionnaires from
employees and offenderswas very low, indicating to her that * employeesjust could not be bothered
or many of themwon’t talk; and that offenders were not encouraged to participate, and/or they did
not out of fear or intimidation.” Mr. Dawson concluded, as do I, that these comments are highly
judgmental and pejorative and do not appear to be based on objective data and findings.
Unfortunately, this letter undermines the credibility of the Audit Report.

Questions were raised during the review concerning Ms. Samuels-Stewart’ s qualifications
to conduct the audit. Ms. Samuels-Stewart is an extremely capable individual with experience in
human rightsand systemic discrimination issues. Shewasadirector of a half-way house for adults,
had training in the investigation of complaints with the Canadian Human Rights Commission, and
had experience asa liaison officer for the John Howard Society. Her work history for thefive years
prior to her audit was primarily related to human resources work.

In my view, fulfilment of thismandaterequired 1. knowl edge and experienceregarding child
abuse, its causative and contributing factors, and factors which contribute to abuse in residential
care settings, 2. knowledge of and experience in techniques for interviewing potentially abused
young people in a way that enhances reliability and minimizes the possibility of contamination; 3.
familiarity with the governing legislation; 4. knowledge and expertise relating to best practicesin
residential care, with an emphasis on young offender institutions, and policies and procedures,
staffing, training and supervision existing elsewhere that prevents abuse or protects youth in
residential care settings, 5. knowledge of and expertise in audit methodologies, data collection
techniques to ensure validity and reliability, and the analysis of data; 6. knowledge of existing
protocol srelating to communi cation between police, social agenciesand young offender institutions;
and 7. knowledge of existing complaint processes relating to young personsin residential settings.

Ms. Samuels-Stewart had no prior experiencein conducting research or eval uationsof young
offender institutions, or in designing or conducting institutional audits. She had little or no
specialized training in child abuse, existing policiesand protocols designed to addressthe potential
for abuse in residential settings, and the complaint or investigative processes relating to young
people. She appeared to havelittleor no prior knowledge of the protocols between police agencies,
child welfare agencies and young offender institutions. None of this is intended to involve any
criticismof Ms. Samuels-Stewart, but rather isarecognition that there were significant deficiencies
in her knowledge and experience that inhibited an ideal fulfilment of the audit’ s mandate.
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| earlier madereferenceto the analysis of the Audit Report prepared by Mr. Muinonen, then
Superintendent at Shelburne. It was obvious frominterviews conducted during my review with Mr.
Muinonen and Ms. Samuels-Stewart, as well as from their writings, that they held very different
perspectives on the auditor’s approach to her task. Mr. Muinonen identified numerous factual
errorsin the Audit Report which, in his view, were attributable to the auditor’ s failure to formally
meet with himand others, despite requeststo do so. Ms. Samuels-Stewart perceived Mr. Muinonen
to be uncooperative and reluctant to assist her. As| said before, it isunnecessary for meto resolve
the conflicting viewson why theauditor did not obtain full explanationsfromthe Superintendent and
othersabout existing practicesand procedures. With respect, it wastheauditor’ sduty to ensurethat
senior management’s perspective was fully articulated, even if, as | also noted before, their
participation was compelled through the intervention of the Department of Justice. It is also
unnecessary for me to address each of the alleged factual errors contained in the Audit Report.
However, existing documentation does permit me to conclude, apart fromthe flaws in methodology
and ‘findings' earlier identified, that the Report contains some significant factual errors and
omissions. It isonly necessary to refer to some by way of illustration.

The Audit Report leaves the impression that serious allegations of abuse were only handled
internally, usually in an unsatisfactory manner, and that these allegations may have been covered
up or otherwise improperly dealt with. There is little or no reflection that the RCMP or the
Children’s Aid Society (“ CAS’ ) was advised of abuse complaints.

Mr. Muinonen suggests that this is seriously misleading. Procedures for reporting child
abuse go back to at least 1991 and were accompanied by significant training by child abuse
specialists and by a reporting form developed in consultation with the Shelburne County CAS
Children’s Aid Society and Shelburne records reflect that the CAS office at Barrington was
contacted respecting abuse allegations on at least 12 occasions prior to the audit. Shelburne has
been criticized in the past by the Children’s Aid Society of Shelburne and the Shelburne RCMP
detachment for over reporting possible abuse cases.** This matter was the subject of discussion
between senior RCMP officials in Halifax, representatives from detachments at Barrington and
Shelburne, and senior administrative staff with the Department of Community Services.

It is not my role here to now assess the adequacy of policies and procedures to address
complaints of abuse in place during the audit. However, | have reviewed independent

“The RCMP has a protocol through which complaints made to the Children’s Aid Society are also routed
to them.
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documentation that does support some of Mr. Muinonen’ s contentions and which would have been
available during the audit. Ms. Samuels-Sewart did not interview CAS employees. Her Report
reflectsthat one RCMP officer said that, to hisknowledge, they had never received a complaint from
the Shelburne Youth Centre. With respect, Ms. Samuels-Stewart’s limited review of existing
practices and limited interviews with senior management, the RCMP and Children’s Aid did not
permit her to indict the two young offender institutions for a failure to follow policies and
procedures.

The Audit Report details some serious allegations of abuse. Mr. Muinonen indicated that
he was aware of most, if not all, of these allegations. For example, the Report refersto a serious
allegation of trading cigarettes for sexual favours. Mr. Muinonen indicated that this matter was
referred to the Shelburne detachment of the RCMP for investigation. They found no basis for the
allegation. Referenceis made to two residents who spoke to the auditor privately. Asthe auditor
noted, one of the allegations was known to the RCMP and later became public after the employee
committed suicide. Mr. Muinonen has indicated that the other was reported (prior to the auditor’s
encounter) to the CAS. That resident chose not to press charges with the RCMP. An incident
involving the abusive use of keys was reported to the RCMP and to the Children’s Aid Society. An
anecdotal referenceto a punching in the head was noted without referenceto the disciplinary action
that followed. No reference was made to the termination of two casual staff members for
inappropriate use of force. Aswell, Mr. Muinonen noted that some of the anecdotal information
related to historical matters, but were not identified as such in the Report. In hisview, institutional
memoriesarelong-lasting. Therefore, someprecisionisrequiredto extract meaningful information.

Again, itisnot my role hereto evaluate the appropriateness of the institution’ sresponse to
allegations of abuse. Nor isit necessary to independently evaluate Mr. Muinonen’s assertions. If
theauditor felt compelled to devote her attention, in large measure, to specific allegations of abuse,
she had some obligation to investigate how theinstitutionsresponded to those allegations. Itisclear
that undue emphasisisplaced by the auditor on anecdotal infor mation, speculation and impressions
of respondents. Unfortunately, despite the best intentions, the Report does not represent a balanced
and informed evaluation.

Mr. Muinonen articulated safeguards which existed to address abuse that were not
recognized by the auditor. For example, offenders were informed during orientation of their
recourse if abused. They signed forms acknowledging they had received this information.
Additional information was provided following placement in the unit. Recoursefor young offenders
was posted in all units, and telephone numbers for the Children’s Aid Society, the RCMP and the
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Superintendent were provided. The offenders were aware of access to the chaplain and a
psychologist, and had unlimited access to lawyers, if requested. They each had youth workers
assigned to them. Request boxes were provided throughout theinstitution. The Superintendent had
an open door policy.

Again, | amunable now to eval uate the existence or adequacy of these safeguards. But these
were issues which Ms. Samuels-Sewart should have specifically addressed.

Two additional problems with the questionnaires were noted by Mr. Muinonen. First,
reliance is placed upon the respondents views as to whether appropriate action was taken in
response to complaints. He noted that some employees do not have complete information and are
not always aware of the actions of management respecting individual employees. They will often
not know the results of the investigation. Hence, they frequently make assumptions based upon
limited knowledge. Second, the methodology was so imprecise that a number of respondents
expressing awar eness of abuse may all have been referring to a singleincident, rather than a series
of incidents. Thedistinctionis, to state the obvious, of importance. | agree with much of what Mr.
Muinonen has said in thisregard.

It is unnecessary to further elaborate upon Mr. Muinonen’s concerns. A number are well
founded and conform to Mr. Dawson’ s independent eval uation of the Report.

In summary, it is my view that:

The definition or description of abuse contained in the Audit Report was unhel pful
in ensuring an accurate appreciation of the issues. In the context of a custodial
setting, and in the context of the Government’ s response to serious allegations of
physical and sexual abuse, the definition was potentially misleading.

Theaudit’s Terms of Reference were not fulfilled. The existing policies, procedures,
systems and mechanisms in place to ensure that complaints of abuse are made,
received and acted upon appropriately and to ensure proper communication and
follow-up between departmental authorities and police agencies, were inadequately
audited and were not specifically addressed. Undue focus was placed on trying to
investigate the nature and extent of abuse within the institutions, matters outside the
Terms of Reference.
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The methodology used to fulfill the mandate was significantly flawed.

As a result, the conclusions were not always supported by the evidence.

Available evidence which could have qualified or altered those conclusions was not
obtained by the auditor. Ultimately, the auditor bearsthe responsibility of ensuring
that she has accessed the relevant evidence. She did not do so, although | recognize
the time constraints placed upon her.

The audit was not truly an audit. Instead, it was a collection of anecdotes and
information, sometimes speculative or secured through processes that did not
enhance the ultimate reliability or accuracy of the information.

Many of the Audit Report’ s recommendations were not dependent upon the flawed
findings and methodol ogy and wer e deserving of consideration. However, a proper
methodol ogy and approach would have per mitted detailed, preciserecommendations
directed to modifying existing policies, procedures and practices.

In fairness to Ms. Samuels-Sewart, | must point out that many of the participants in focus
groups spoke positively about her approach and found the sessions beneficial. Some of the
responses to questionnaires and information communicated in focus groups invited concern and
deserved follow-up and investigation. Further, Ms. Samuels-Stewart did recognize that the Report
was to be regarded as exploratory and an initial evaluation only. She recommended that it be
followed by a more in-depth audit in 12 months and annual audits thereafter. She also
recommended that an external, independent body review the additional information received from
the questionnaires and that the Correctional Services Division of the Department of Justice follow
up on the other problems, concerns and recommendations put forward by respondents.

The point hereisnot that no abuse was occurring at theinstitutions or that no improvements
were warranted. It is, rather, that Ms. Samuels-Stewart’s conclusions were inconsistent with an
exploratory audit and detracted from the important systemic work she was engaged to perform.
Further, her Audit Report was likely taken as confirmation by some that serious, widespread
systemic abuse had occurred at the institutions. This likely contributed, as we know the Stratton
Report did, to a failure by the Government to ensure that allegations of abuse were appropriately
validated before compensation was paid out.



The Stratton Report

1. INTRODUCTION

On December 1, 1994, the former Chief Justice of New Brunswick, The Honourable Stuart
G. Stratton, Q.C., was appointed by the Nova Scotia Minister of Justiceto lead an investigation into
incidents and allegations of sexual and other physical abuse at five provincial institutions. the former
Shelburne School for Boys (now the Shelburne Y outh Training Centre), the former Nova Scotia
School for Girls (now the Nova Scotia Residential Centre), the Nova Scotia Y outh Training Centre
a Bible Hill, and the Children’s Training Centres at Sydney and Dartmouth. He was later asked to
expand his investigation to include an examination of how the Ministry of Community Services
handled reports that aformer employee, Cesar Lalo, had sexually abused children under his care.

Mr. Stratton’s Terms of Reference were as follows;

1 Investigate the incidents of sexual and other physical abuse of residentsthat occurred
or are alleged to have occurred at the institutions;

2. Investigate and determine the practices and proceduresin place at theinstitutionsthat
either permitted or hindered the detection of abuse of residents;

3. Investigate and determine whether any employees of the institutions or any public
officials were aware of abusive behaviour of staff towards residents; and

4, Investigate and determine what steps, if any, were taken by employees and officials
in reference to any such abuse.

The primary focus of the investigation was to be on the years from about 1956 to the mid-
1970s (without, however, being restricted to that time frame). In order to avoid re-victimizing the
victims, theinvestigation was not to take placein apublic forum and theidentities of thevictimswere
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to be protected as much as possible. Mr. Stratton wasto report hisfindingsto the Minister of Justice
by June 30, 1995.

In the end, the Stratton investigation received reports of sexual and/or physical abuse of 89
individuals who, as children, were under the care of the Province in one form or another. Mr.
Stratton cameto specific and varying conclusionsregarding many of the complaints, but on thewhole
he believed them to be generdly reliable and accurate. However, he acknowledged some limitations
of the process which he undertook: the statements taken by the investigation were not sworn or
tested by cross-examination; they described events from the distant past based on memories which
could have been coloured by the self-interest of those who complained aswell asthose against whom
complaintsweremade; and some complai nantsadmitted they werelooking for financial compensation
for what they had experienced. Theinvestigation located very little written material that would have
assisted in confirming the truth of what was alleged, either by the complainants or by the alleged
perpetrators.

At the end of his Report, Mr. Stratton had thisto say:

Having pondered the overall results of the present investigation, | would express the opinion
that a public inquiry is not required in the present instance. | believe that we have gathered
sufficient information for the Minister of Justice to be able to proceed with the next and fina
step of the process. | aso believe that the picture that emerged from our investigation,
although not a pleasant one, isnonetheless, fairly accurate ... | conclude ... that thereisahigh
moral obligation on the Province of Nova Scotia to address the present plight of the
complainants.

My description and subsequent analysis of the investigation and its conclusions are based on
a detailed review of al of the records of the investigation submitted by Mr. Stratton to the
Department of Justice (sometimesreferred to asthe “ Stratton Boxes’), interviewswith Mr. Stratton,
his investigators and, in some cases, the individuals with whom they spoke and, of course, Mr.
Stratton’s Report, dated June 30, 1995.

2. CONDUCT OF THE INVESTIGATION

Mr. Stratton began hiswork on December 2, 1994. He engaged Harry E. Murphy, President
of Facts-Probe Inc., and his son, Duane P. Murphy (collectively “the Murphys’), as investigators.
Harry E. Murphy had been an RCMP officer for 33 years. He retired in 1989 with the rank of
Superintendent. He had been involved in various kinds of investigative work. Following retirement,
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he was engaged as an investigator by private industry and Government, most notably as one of the
lead investigatorsin the Department of Labour investigation of the Westray Mine explosion. Hewas
well qualified to carry out and oversee complex investigations. Duane Murphy did not have prior
investigative experience. However, most statements were taken in the presence of both Murphys.

Mr. Stratton placed advertisements in newspapers calling upon former residents of the five
ingtitutions who had been subjected to sexual or other physical abuseto comeforward and meet with
theinvestigators on aconfidential basis. Advertisementswere placed in The Chronicle-Herald/Mail
Sar, The Cape Breton Post, The Daily News, The Truro Daily News, and the Shelburne Coast
Guard. A pressrelease, inidentical terms, was aso sent to all major media outlets in Nova Scotia,
which were requested to broadcast the release as a public service announcement. A copy of the
advertisement is reproduced in Appendix “D”.

Mr. Stratton and his team visited each of the five residential institutions under review. They
also examined files from the Ministries of Justice and Community Services, as well as police files
concerning previous related investigations.

In his Report, Mr. Stratton described his approach to interviewing complainants as follows:

In planning on how I could best accomplish the task of investigation assigned to me, | decided
that wewould first concentrate our efforts on obtaining statementsfrom the victimswho came
forward. | also decided that the least intimidating approach would be to have the victimstell
us something of their persona history and describe in as much detail as possible their
experiences at the residential institutions under investigation. Their statements were then
written out in long hand, read back to them, signed and witnessed.

Our interview with the Murphysconfirmed Mr. Stratton’ sdirectionsthat they werenot totake
an adversarial approach, but to simply take statements from those who came forward to tell of abuse.
Those interviewed were not asked to have their statements tape recorded — statements were taken
the old-fashioned way, by long hand. Thosewho claimed abuseweretold that their statementswould
be kept confidential. Areas canvassed included the length of the individual’s stay at the institution,
why he or she had been resident there, the type of abuse suffered, the names of the alleged abusers,
and whether there were witnesses to the incidents of abuse. Individuals were also asked whether or
not they had complained of abuse, to whom they had complained, and what had happened to their
complaints, if anything.
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The information given in the interviews was written down as close to verbatim as possible.
The Murphys told us that, without fail, statements were then read back and the person interviewed
was asked to confirm that it was correct.”® The Murphys acknowledged that early on in the process
some leading questions may have been asked, but said that this practice decreased over time.

Asstated before, Mr. Stratton was directed to avoid re-victimizing thevictims. To carry out
this direction, he set up a“Victim Abuse Log.” This document contained the names and contact
information of all alleged victims, as well as details on how they came to approach the investigation
or how they were known to the investigators from other sources (such as court documents, RCMP
investigations, or having been named by others as victims of abuse). A code was given to each
alleged victim. In addition, codes were assigned to staff members and former staff who were
interviewed or who were named by those giving information to the Stratton investigation. This
system was used for each of the five ingtitutions that were the subject of the investigation.

Statements were taken from anumber of past and present officials of the Ministries of Justice
and Community Services, and from past and present employees of the five resdential institutions.
Assuranceswere given by Mr. Stratton that if current staff memberswere named by former residents
as having committed physical or sexua abuse, they would be approached in order to hear their side
of the story. In the end, however, statements were not obtained from all the individuals who were
the subject of complaints. Many of them had died or could not be located.* Some were simply not
contacted.

Mr. Stratton advised employees that their statements would be kept confidential, unlessthe
matter ended up asapublicinquiry. In early December, the Minister instructed his Deputy to direct
Ministry employees to cooperate fully with the investigation. David Peters, president of the Nova
Scotia Government Employees Union (“NSGEU”), wrote to Mr. Stratton on December 29, 1994,
raising concernsthat due process be provided toitsmembers. He submitted that the most appropriate
way to investigate the matters within Mr. Stratton’ s mandate was by way of a public inquiry, which
would safeguard theindividua’ sright to silence and protection from self-incrimination. Heindicated
he would be advising the union members that, absent assurances of immunity from crimina
prosecution or disciplinary action, they should refuse to be interviewed unless they were provided
withindependent legal counsel. Mr. Stratton was unableto provideimmunity or independent counsel.
The Minister of Justice wrote to Peters on January 12, 1995. He stated that he was only asking for

“Some persons read over their statement themselves.

“One former employee was not available to be interviewed due to “senility.”
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voluntary participation by staff, and that no one would face disciplinary action for choosing not to be
interviewed. In the end, no current employees declined to be interviewed. One former employee
refused to provide a statement.*’

The interviews of former and current employees, in particular at Shelburne, sought the
following information: 1. their length of service and position at the ingtitution; 2. their duties,
education and training prior to and at the institution; 3. whether or not there were written or other
policies regarding the use of force, and the reporting of either physical or sexual abuse; 4. whether
any incidents of abuse had been observed, who the abusers and victims were, whether the abuse was
reported and, if so, what occurred asaresult; and 5. what knowledge, if any, they had about Patrick
MacDougall’ s sexual abuse of residents.

If an allegation had been madethat the empl oyee had committed abuse, the M urphysprotected
the confidentiality of the complainant. Sometimes they provided information as to the general type
or manner of abuse, but no names, dates, or other identifying information were provided.

Employees generally provided taped statements, although some former employees provided
handwritten statements instead. Two declined to sign their written statements. Another discussed
his knowledge freely but did not wish to provide aformal statement.

Almogt all the statements from former and current employees were taken by the Murphys
alone. However, Mr. Stratton did participatein alengthy taped interview with former Superintendent
Barry Costello on May 3, 1995. He aso personaly interviewed managerial staff from the Sydney
Children’s Training Centre as to the circumstances surrounding MacDougall’s transfer to that
ingtitution, his conduct while there and the safeguards taken to avoid contact with residents.

Itisclear from our discussionswith Mr. Stratton and the Murphysthat, intheir opinion, it was
not necessary for Mr. Stratton to beinvolved ininterviewing either those who claimed abuse or those
who, although accused of abuse, denied it. Mr. Stratton did not see it as his role to resolve issues of
credibility. In relation to the Shelburne School for Boys, there are no indications of credibility
assessments being made by the Murphys during their interviews of either those who claimed abuse
or thosewho deniedit. During their investigation into allegations of abuse at the Nova Scotia School
for Girls in Truro, however, the Murphys made specific notations that they believed the seven

“’One other former employee who had no known allegations against him declined to be interviewed, citing
health reasons (two recent strokes), but offered to be interviewed if there was an overwhelming requirement for it.
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individua s claiming to have been abused by George Moss. Mr. Stratton also made anote during the
one interview of a former resident that he attended (of F.V.Y. on February 21, 1995) that he
considered the complainant to be truthful.

In terms of chronology, statements were taken throughout the investigation, the earliest on
December 14, 1994, the last on June 21, 1995. The interviews of former and current employees
occurred generaly in May and June 1995, although two were held in February, three in March and
four in April 1995.

At the conclusion of theinvestigation, eight boxes—the* Stratton boxes' —were sent to Linda
Sawler, Chief Clerk for the Central Registry, Department of Justice. An inventory of the materials
was sent to Alison Scott, a lawyer in the Department of Justice, who was designated as the
‘custodian’ of the Stratton materials.

3. SHELBURNE SCHOOL FOR BOYS

Theformer Shelburne School for Boys (¥ Shelburne”) wasthefocus of much of Mr. Stratton’s
investigation. Patrick MacDougall, aformer counsellor, had already been convicted of 11 counts of
sexua misconduct in relation to several former residents, some of whom had commenced lawsuits
against the Province.

Shelburnewasagovernment-run institution set up to house boyscommitted to provincial care
under the Juvenile Delinquents Act. Residentsranged in agefrom seven to 16 years, but the majority
were teenagers. The nature of the offences for which they were committed varied from theft and
related crimes to truancy and unmanageability. However, as Mr. Stratton noted, over the years
Shelburne was also used by the province to house children for whom no other home could be found.

A total of 69 former residents of the school provided statementsto the Stratton investigation,
detailing 205 incidents of physical abuse and 103 incidents of sexual abuse. The nature of reported
abuse was occasionally minor, but often more severe. Allegations were made of punching, kicking,
striking, fondling, forced masturbation, and oral and anal sex (among other things). Former residents
complained that they suffered short- and long-term physical injuries, aswell aslasting emotional and
psychological scars, which often led them into future conflict with the law and acohol and drug
abuse. Some stated that when they complained about their mistreatment, they were accused of lying,
beaten further, and sometimes thrown into forced isolation for extended periods of time. A number
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of the former residents not only reported incidents of abuse against themselves, but also said they
witnessed the perpetration or aftermath of abuse on others.

A total of 19 counsellors were named as sexual abusers. Two were named by more than one
complainant. By far the largest number of complainants aleged that they had been physically abused
by counsdllors.

As aresult of hisinvestigation, Mr. Stratton concluded that sexual and physical abuse had
taken place at the school. He did not specifically find how many of the 308 reported incidents
occurred, but commented that, “leaving aside some exaggeration, ... my investigators were satisfied
that in all cases, save perhaps three, the complainants were attempting to recall from their memories
and truthfully report events and circumstances that had occurred some 20-40 years ago.”*® The
investigators believed that one of the complainants may have embellished hisstory somewhat, another
did not display the usual indications of trauma, and a third gave his statement in a highly emotiona
state and was, perhaps, for that reason unable to name any of his abusers.

In respect of physical abuse, Mr. Stratton found that it could be “safely concluded” that
counsellors resorted to physical force to control residents, and that they had received direction from
their superiorsto do so. It was not until 1978 that there was an express prohibition against the use
of physical force. Mr. Stratton concluded that the use of physical force was an accepted method of
maintaining discipline and, as aresult, it was sometimes “open season” on the boys at Shelburne.

Mr. Stratton further concluded that staff at the school and officials in the Department of
Community and Social Services had been aware that abuse was taking place, but took no positive
stepsto end it at least until the mid-1970s. Severa former residents said they believed that senior
staff at the school had been aware of the abuse and either did nothing or sought to cover it up. As
noted above, some also said they complained about the abuse to the staff.

Some residents acknowledged that they never reported the abuse. Mr. Stratton found that
it was not difficult to understand why so few of the residents complained. The boyswere committed
to Shelburne for indefinite terms, the length of which depended on how their conduct at the school
was perceived by the staff. The residents were cut off from family and home. They were subject to

“All quotations, unless otherwise noted, are taken from the Stratton Report.
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peer pressure to conform and not be a “rat.” The more experienced boys aso understood that
complaints were seldom believed.*

Mr. Stratton attributed partial responsibility for the problems at the school to “a serious lack
of funding.” Thislack of funding led to four inadequacies. First, salaries were too low to attract
professionally trained employees, and only insignificant resources were alocated to on-the-job
training. Asaresult, residentswere often supervised by inadequately trained staff who had sometimes
been* hired off the street” possessing only ahigh school education. Second, the staff-to-resident ratio
was historically too high. In the 1970s, in fact, a study concluded that the school was the poorest
staffed facility in the country. Third, for most of the period under review there were no written
protocols or guidelines regarding the use of physical force and physica punishment. He aso
concluded that it wasnot until 1970 that the use of force, except in self-defence or defence of another,
was prohibited. Therewere also no established practicesand proceduresfor the reporting of physical
and sexual abuse. Fourth, the physical design of thefacility wasinadequate. The school wasinitialy
housed in two refurbished Second World War Navy barracks, and it was only in the late 1960s that
construction began on new permanent quarters.*

Mr. Stratton also found that the communal living arrangements offered by the dormitory
facilities of the barracks were unsuitable for a school housing children who often suffered from
significant behavioural disorders. He aso noted that the town of Shelburne was not centrally located
so asto be easily accessiblefrom all parts of the province. Thiscreated problemsfor visits by parents
of the residents, communications with department officials in Halifax, and transporting residents to
and from the school.

Our examination of the available records showsthat 58 former residents were interviewed by
the Murphys. Mr. Stratton attended one of these interviews. Eleven others supplied information
either by way of letter or by statements submitted by their litigation lawyers. Nine of the 69
individuals referred to by Mr. Stratton as claiming physical and/or sexual abuse were complainants

“Mr. Stratton noted that it was not surprising that complaints were seldom believed, given that many staff
members were related by blood or marriage.

¥The last of this construction was completed in 1979.
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in the criminal process involving Patrick MacDougall.** In other words, there were 60 additional
individuals who came forward claiming abuse by MacDougall or other former or current staff.

All 69 former residentswho claimed to have been subject to physical and/or sexual abusewere
includedin Mr. Stratton’ sReport. Y et the coding system employed in theinvestigation demonstrates
that therewerefar morethan 69 individual swho were either spoken to or availableto beinterviewed.
An examination of the Victim Abuse Log demonstrates that there were 193 names entered.

Forty-nine of the 193 persons listed in the Log denied being a victim of, or witness to, any
physica or sexual abuse.>® Asreflectedintheinvestigators’ notes, someof theseindividual sindicated
they had received very good care and that their stay in the institution was a positive experience. In
addition, there are 60 additional names of individuals listed as potential further victims of Patrick
MacDougall, but they do not appear to have been contacted. Of the sixty, 35 went on to be claimants
inthe Compensation Program. Of the 49 who denied being the victim of any physical or sexual abuse,
24 went on to be claimants in the Program.

Harry Murphy also prepared a summary for Mr. Stratton of statements made by 84 former
residents of Shelburnewho had been contacted by the RCMP. Many denied any knowledge of sexual
abuse, being avictim, or having witnessed sexua or physical abuse of any nature.

Thereisno record in the materials of any attempt by the Murphys to compare the statements
given to the investigation by persons claiming to be abused with their prior statementsto the RCMP.
They did not attempt to obtain medical records from the Roseway Hospital in Shelburne. They did
not carry out any examination asto whether or not the employees who were named as being abusers
were present at the ingtitution at the same time as the persons claiming to have been abused.>® They
did not search for institutional records pertaining to residents alleging abuse or obtain employment
records of employees named as perpetrators.

'Patrick MacDougall’s convictions related to 10 complainants. Only one of them was not identified in the
Stratton investigation as an individual who had been abused while a resident at Shelburne. Thisindividual did not
come forward to the Stratton investigators, but did ultimately make a claim in the compensation program.

*2Some claimed to have witnessed an assault by MacDougall in 1975. Information pertaining to these 49
individuals was usually gathered, not from direct interviews, but from secondary sources such as RCMP reports.

*Asiit turned out, three individuals who claimed to have been physically and sexually abused by Patrick
MacDougall were not at Shelburne when he was an employee.
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In our discussions with the Murphys, they acknowledged that these are steps that would
ordinarily be undertaken in an investigation. However, they did not have the time to do so. The
Murphys viewed their goal to be the gathering of sufficient information to make a sound assessment
of whether or not sexual and physical abuse had gone on at the institutions. They believed this had
been accomplished.

The records available to us show that 26 former and seven current employees of Shelburne
were interviewed by the Stratton team, including the Superintendent and Assistant Superintendent
(neither of whom were the subject of any allegations of misconduct). There is no record of any
attempt to contact 10 former employees who were named as having committed some act of physical
or sexua abuse.

Many employeesexpressed their view that sexual and physical abuse was not tolerated by any
of the staff and that there was a ‘no physical force' policy in place. They were indignant at the
suggestion that counsellorswould back each other up or would turn ablind eye to physical or sexua
abuse. A number indicated that they had reported the use of inappropriate force by other counsellors.
Former Superintendents recounted examples of staff being disciplined or fired over their use of force.
One stated that it became known that a counsellor who struck a child was subject to dismissal.

Some employees admitted to slapping some of the boyswith an open hand, grabbing residents
by the arm or scruff of the neck to compel obedience, or to other actswhich Mr. Stratton concluded
would be considered abusive by modern standards. One staff member, George Allen Guye (also
known as Mickey), expressed the view that physical abuse of residents was an accepted way of life
at Shelburne during the 1960s, and that boys would be hit if acounsellor lost his temper or honestly
believed that force could properly be used. He stated that new counsellors were told by older ones
to hit residentsin order to keep control, and that staff members would falsify reports on the use of
force. He added that things began to change for the better when Barry Costello arrived as
Superintendent in 1970.

4, SYDNEY CHILDREN'S TRAINING CENTRE

The Sydney Children’ s Training Centre was established in 1969 to provide care for severely

mentally challenged children from Cape Breton Island. 1t also provided medical and nursing careand
supervision.
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The Stratton investigation did not receive any complaints of abuse in connection with this
facility. On the contrary, the individuals who spoke to the investigation described the centre and its
employeesasfirst rate. The centrewasalso of interest to theinvestigation becauseit iswhere Patrick
MacDougall wastransferred after he was dismissed from his duties at the Shelburne School for Boys
in 1975.

MacDougall was dismissed from Shelburne after he was confronted with an allegation that
he had sexually abused one of the residents, an allegation which hedid not deny. The Superintendent
of Shelburne purported to fire MacDougall, but officialsin the Ministry of Community Services (then
the Department of Social Services) transferred him to the Sydney Children’s Training Centre instead
to work as a night watchman. Mr. Stratton concluded that the transfer had to have been approved
by the Minister of Social Services, and that it occurred asaresult of concernsthat MacDougall might
commit suicideif discharged. Theinvestigation wastold that MacDougall’ swife had written aletter
alleging that MacDougall would take his own lifeif he lost hisjob.

The Superintendent of the Sydney centre was specifically directed to ensure that MacDougall
was kept away from the children. However, neither he nor his assistant was advised of the reasons
why, beyond the fact that MacDougall had had some problems with the children at Shelburne.

Mr. Stratton noted that MacDougall proved to be a satisfactory employee at the centre. No
complaints were registered against him, and he received a favourable work performance report.
Nonetheless, Mr. Stratton concluded that MacDougall’s transfer to the centre appeared to be
inexplicable.

5. NOVA SCOTIA SCHOOL FOR GIRLS

The Nova Scotia School for Girlswas originally established by the mgjor Protestant churches
of the Maritimes as a home and training school for homeless girls. It was taken over by the
Department of Public Welfare (now the Department of Community Services) in 1967, and offered
care for girls from Nova Scotia, New Brunswick and Prince Edward Island.

AsMr. Stratton noted in his Report, girls were only admitted to the School if they had been
found guilty of an offence under the Juvenile Delinquents Act or were committed to the School under
the Child Welfare Act. A large number of the girls were committed for truancy. Others were
committed for unmanageability or for having committed theft-related offences.
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A riot occurred at the school in 1975. Management subsequently hired male counsellors for
thefirst timeto assist thefemale staff. Four men were hired, including aperson named George Moss.

A total of nineformer residents came forward and gave statements alleging that they suffered
sexual and physical abuse at the school.>* A tenth former resident communicated her allegationsin
writing. A former counsellor also came forward and alleged that she had witnessed and reported
incidents of physical and sexua abuse at the school.® The Murphys reviewed the investigation
Another former counsellor, however, indicated that in her long term at the school she never saw nor
heard of counsellors using unnecessary or excessive force on the residents.

Most of the allegations related to activities by George Moss, although four other staff
members were also implicated. Among other things, Moss was reported to have repeatedly kissed,
hugged, fondled and digitally penetrated residents, once even going so far as to attempt forced
intercourse. Other staff members were accused of physical and sexua abuse. Many of the former
residentsstated that they suffered long-term harm asaresult. Someattempted sui cide, abused a cohol
and drugs, and had difficulties trusting others. They aso often ended up in abusive relationships.

Mr. Stratton made no explicit finding asto whether the reported abuse had actually occurred,
but he did note at one point that “we found no reason to doubt what [the complainants] told us.” As
noted in Chapter 111, George M osswas charged in 1992 with having sexually abused former residents.
He ultimately pleaded guilty to four counts of indecent assault. Another former counsellor, Douglas
Hollett, was convicted by ajury in 1992 of having had sexual intercourse with aformer resident. He
was sued by that resident in 1993. The Stratton team did not interview her.

Some of the former residents told the investigators that they had reported the abuse to staff
at the school, but often received no positive response. Mr. Stratton concluded that the staff had to
have known what M oss was doing because they would have noticed him hugging and kissing thegirls
at every opportunity. Furthermore, Mr. Stratton noted that in 1982 the Superintendent and Assistant
Superintendent had written to the Administrator of Family and Children’s Services reporting that
Moss “freely hugged [the residents], kissed them good night, set them on his lap and put his arms
around them when walking with them.”

SAnother individual came forward and complained about incidents which took place prior to 1967, when the
school was known asthe Maritime Homefor Girls. Thisfacility was not operated by the Province. The complaint was
that a doctor had committed a serious sexual assault during an examination in his office.

*These allegations and others were the subject of acomprehensiveinvestigation by the RCMPin 1991-1992.
Early on, the Murphysreviewed theresults of that investigation and advised Mr. Stratton of what the RCM P had found.
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Theinvestigation alsolearned that in 1977 one of theformer residents complained about M oss
to the Assistant Superintendent (alleging kissing and fondling), and in 1979 the mother of another
resident complained about Moss to the Superintendent (alleging sexual touching). Moss was never
confronted with the first complaint. When asked about the second complaint he did not deny it, and
eventualy resigned. Mr. Stratton concluded that the school authorities were remiss in failing to
respond in some positive way to the 1977 complaint, and that they ought to have acted “more
promptly and decisively to investigate the [1979] matter or to refer it to the police for investigation
rather than merely accepting Moss' s resignation and closing the file.”

Mr. Stratton also raised the issue of whether Moss should have been hired in the first place.
Hiswork experience consisted largely of salespositions, and hiseducation consisted of a“ government
high school equivalent course, Grade X11.” The personnel committee recommended his employment
nonethel ess, feeling that his confidence and outgoing personality would be an asset to the school. Mr.
Stratton questioned whether M oss actually had the necessary qualificationsto beemployedto counsel
young, impressionable girls with various kinds of problems. He aso commented that many of the
other counsellorsat the school similarly lacked the necessary training for dealing with thegirlsin their
care.

After his resignation, Moss was rehired by the Department of Community Servicesin 1985
as a casual social worker in the Family Benefits section. Mr. Stratton expressed the concern that
either Moss' employment record at the school was not checked before he was rehired, or it was
checked and Moss was rehired as a result of his “influence at some higher level.”

6. DARTMOUTH CHILDREN’'S TRAINING CENTRE

The Dartmouth Children’s Training Centre was a centre for the care of severely mentally
challenged children. In the spring of 1993, an allegation of sexua abuse and severa allegations of
physical abuse were made against some of the staff and residents. The parents of three residents
withdrew their children from the centre as aresult. The allegations were investigated by the police
and child welfare authorities, and an operations review was conducted to determine whether
safeguards were in place to minimize the likelihood of abuse. However, parentsinvolved in agroup
advocating de-institutionalization of handicapped children remained di ssati sfied and wanted to pursue
the matter further. Mr. Stratton wrote to the chair of the group. He was later advised that persons
interested in having him investigate their concerns would contact him. In the end, only three
individuasfrom two families came forward: Lorraine B., the mother of Tracey B., and Richard and
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Barbara H., the parents of Mallory H. Mr. Stratton conducted an investigation into each of their
complaints.

Tracy B. (“Tracy”) is a severely mentally and physically challenged young woman. Sheis
totally blind, has limited verbal and cognitive skills, and a number of chronic medical problems.

On April 30, 1993, Tracy was removed from the centre. Her mother feared for her safety.
Throughout the fall of 1992 and winter of 1993, Mrs. B. had noted significant changesin Tracy’s
mood and behaviour: she had become unusualy self-abusive, was clearly agitated and would wake
up in terror at night; she kept repeating the words “Tracy don't tell” and “Tracy not tell.”
Furthermore, a medical examination had disclosed that she was no longer avirgin.

Mrs. B. reported to the centre her concern that Tracy had been sexually abused, but senior
management did not believe any abuse had occurred. Unsatisfied, Mrs. B. contacted officials at the
Adult Protection Service. Eventually the police were called in and an independent investigator, Dr.
John Anderson, was appointed.

Neither the police nor Dr. Anderson was able to conclude with any certainty that Tracy had
been sexually abused. Tracy was physically incapable of assisting the investigation, and the police
were unableto find any corroborating evidence sufficient to identify aperpetrator. Dr. Anderson felt
that Tracy’ sbehavioural changes and repetition of the phrases“ Tracy don't tell” and “ Tracy not tell”
were suggestive of abuse, but neither a perpetrator nor alocale for the crime could be established.
Further, he believed that there were possible innocent explanations for the physical evidence.

Mr. Stratton ultimately determined that he was al so unable to conclude whether or not Tracy
was sexually abused or explain the changes in her behaviour.

Mallory H.isaseverely challenged young woman. Sheisvisualy, intellectually and physicaly
challenged. She does not speak. Sherequirestotal care and is dependent on othersfor al her daily
activities.

On April 15,1993, Mallory’ steaching assi stant noted that the right side of her cheek and neck
was red. Mallory was immediately taken for a medical examination. Dr. Kim McBride, a general
practitioner, thought the injury looked like aburn. The areawas very red and there were blisterson
Mallory’s skin.
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Senior staff at the centre spoke to Mallory’s care givers. The employee who had readied
Mallory for school that morning reported that she had used a hair dryer on Mallory’s collar in order
to dry some drool. The experts were divided as to whether this was a possible cause. A plastic
surgeon who examined the relevant information thought that the burn could have been caused by a
steady stream of hot air from ahair dryer. But apediatrician who examined Mallory was of the view
that the injury was inconsistent with a burn from a hair dryer, and more likely the result of the
splashing of ahot liquid.

Mr. Stratton felt it was more reasonable that Mallory was scalded with a splash of hot liquid
than burned with a hair dryer. However, he felt this splash was most likely accidental, and he was
unable to conclude who caused it.

1. NOVA SCOTIA YOUTH TRAINING CENTRE

The Nova Scotia Youth Training Centre was a residential school in Bible Hill, atown in
central Nova Scotia. It was operated for the education and training of the mildly and moderately
intellectualy challenged.

Oneformer resident came forward and gave a statement to the Stratton investigation alleging
sexual abuse at the centre. She claimed that shewasfondled and digitally penetrated by acounsellor,
and fondled by another employee. Four other former residents came forward and alleged varying
types of physical abuse, including kicking, striking, and (sometimes severe) strapping. Three of the
former residents stated that they observed physical abuse perpetrated on other residents. Onealleged
that the residents had been treated like slaves and often left hungry. Four complained that they
suffered long-term psychological and physical injuries as aresult of the abuse.

Mr. Stratton determined that it was difficult to arrive at any conclusions regarding the five
complaints. However, he noted that his investigators were satisfied that the complainants were
truthfully reporting their recollection of past events.

No current employees were interviewed by the Stratton team. Three former employees
provided handwritten statements. The Murphys also reviewed 10 reports of abuse that had been
received by the RCM P from 1987 onward. They discovered that eight had been deemed unfounded,
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one had resulted in aconviction for sexua assault, and thelast had led to acrimina charge which was
il outstanding.®

Aswasthe case with the other institutions, only some of the complainants said they reported
the abuseto staff. Responses from staff were mixed. The Stratton team failed to find reports of two
of the complaints. Further, two employeeswho were supposed have received acomplaint could not
recall receiving it (although one admitted he could have). One, however, suggested that he had heard
about the complaint and it had been “hushed up.”

Aswasthe case with other ingtitutions, Mr. Stratton concluded that counsellors employed at
the centre often had neither the training nor the experience to equip them for their duties. Three
former counsellors at the centre acknowledged that they had essentially no relevant training before
commencing work supervising residents. Mr. Stratton concluded the “lack of qualification and
training on the part of the counsellors must surely account to a certain extent for some of the many
complaints that have been brought to our attention in respect of four of the five institutions we have
investigated.” Atthesametime, heacknowledged that likely no amount of training would stop sexual
predators or persons bent on inflicting violence on children in their care.

Mr. Stratton noted that a failure to complain was another common theme running through
many of the statements he received from former residents of all the institutions, as was the failure of
staff to believe the complaints that were made or to take any positive action in response. He stated
he could “only infer that there was what | shall call a‘conspiracy of silence and inaction’ probably
inspired by afear on the part of both residents and staff to ‘rock the boat’ or to draw unfavourable
attention to themselves or to the institutions in which they were employed or resident.” However,
he also noted that it often might have been natural to disbelieve complaints of abuse made by children
who, for varying reasons, might have had problemstelling only the truth.

8. THE LALO CASE

Cesar Lalo was an employee of the Department of Community Services from 1971 to 1989.
He began as a case worker responsible for, inter alia, supervising several young wards of the
Department. Helater became ayouth court worker responsiblefor the supervision of young persons
who had been placed on probation by the Family Court.

*The accused in this case was subsequently acquitted.
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In early 1989, a former ward (whom Mr. Stratton referred to as C.L.1) disclosed to some
friendsthat he had been sexually abused by Lalo whileunder Lalo’ ssupervision. One of thosefriends
reported the matter to the police. The police investigated and took a statement from C.L.1. An
officid from the Department of Community Services also conducted an investigation. He ultimately
concluded that L alo had taken advantage of C.L.1 and abused hisposition of trust. He recommended
that Lalo be fired. His recommendation was accepted, and Lalo’s employment was terminated on
October 30, 1989. Lao subsequently grieved his dismissal, but finaly resigned on April 11, 1990,
on condition that his dismissal be withdrawn and the Department agree to provide him with an
employment reference. Lalo agreed not to seek areference for any position which required him to
work on aregular basis with children or young adults.

The Stratton team spoketo C.L.1. Herecounted that Lalo had begun to abuse him when he
was 12 or 13. The abuse initialy consisted of Lao grabbing him between his legs and asking for
sexual favours. It later progressed to masturbation and oral sex. The abuse lasted for several years.

The police never laid charges in connection with C.L.1's complaint. Mr. Stratton was not
certain whether this was because the authorities were unsure of a conviction or because of a
reluctance on the part of C.L.1to goto court. Mr. Stratton noted that those who interviewed C.L.1
believed he was telling the truth.

Inresponseto Mr. Stratton’ sadvertisements, four other individualscameforwardto complain
about Lalo. They reported varying degrees of improper behaviour, from an incident of sexually
suggestive questioning to incidents of forced mutual masturbation and oral sex. One complainant
indicated that Lalo introduced him to prostitution. 1n 1993 and 1994, Lalo was convicted of atotal
of four counts of indecent assault and one count of touching for a sexual purpose.

In response to the specific questions about the Department of Community Services response
to the reports of Lalo’s behaviour, Mr. Stratton found generally that the case was handled with
thoroughness and dispatch. There was no unreasonable delay by senior officials in investigating
C.L.1'scomplaint, noquiet dismissal of Lalo, and compl ete cooperation between Department officials
and the police. Mr. Stratton’s main criticism concerned a decision by the Halifax Regional
Administrator of the Department in early 1989 not to inform her superiors of the policeinvestigation
into C.L.1'scomplaint. Theinvestigating officer had asked her to keep the matter confidential while
hisinvestigation proceeded. When the administrator failed to hear back from the officer she assumed
that the police had decided not to lay charges and she decided not to share her information with her
superiors. The matter only came to the attention of her superiors when Lalo himself informed a co-



102  SEARCHING FOR JUSTICE

worker that he was under investigation. Mr. Stratton concluded that the administrator ought to have
at least informed her superiors of the existence of the complaint. Mr. Stratton also commented that
the terms of the agreement for accepting Lalo’s resignation were inappropriate. “To require the
department to respond in a positive fashion to any request by Lalo for a letter of reference, even
excluding positions requiring him to work with children or young adults, would, in my opinion, have
amounted to midleading a subsequent employer and could have led to unfortunate results.”

9. ANALYSIS

The Honourable Sewart Srratton, Q.C., isajurist of impeccabl e credential sand reputation.
The Government can only be commended for his selection. But what did the Government ask him
todo? Mr. Srratton wasgiven only six monthsand very limited financial resourcesto 1. investigate
alleged sexual and physical abuse of residents at five separate institutions; 2. investigate and
determine the practices and proceduresin place at the institutions that either permitted or hindered
the detection of abuse of residents; 3. investigate and determine whether any employees of the
institutions or any public officials were aware of abusive behaviour of staff towards residents; and
4. investigate and determine what steps, if any, were taken by employees and officialsin reference
to any such abuse. Hewaslater asked to expand hisinvestigation to include an examination of how
the Ministry of Community Services handled reports that a former employee, Cesar Lalo, had
sexually abused children under his care.

It is unclear what the Government reasonably expected to obtain from this investigation,
particularly asto alleged sexual and physical abuse of residents at the institutions. If Mr. Stratton
was only to determine whether there were a sufficient number of complaints of abuse to warrant a
publicinquiry or an ADR compensation processwhich, itself, would eval uatethe meritsof individual
claims, then perhaps Mr. Stratton’ sinvestigation could have served thisend. If, on the other hand,
Mr. Stratton’s investigation was to determine, among other things, how prevalent sexual and
physical abuse actually was at these institutions, such that his ‘findings could be used to support
compensation for claimants without further verification of their individual claims, then it was
inappropriate and doomed to fail. Yet the Government ultimately used Mr. Stratton’ s conclusions,
time and time again, to confirm that widespread abuse had occurred, and to support the uncritical
acceptance of claims of abuse, even those which were not brought forward to Mr. Stratton.

Why do | say that Mr. Stratton’ sinvestigation, if it wasto deter mine the preval ence of sexual
and physical abuse, was inappropriate and doomed to fail?
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Apart from some admissions that some physical force (slapping, grabbing of arms, etc.)
occurred that would now constitute abuse, and apart from conduct that had resulted in criminal
convictions against MacDougall and others, the most serious sexual and physical abuse alleged to
have occurred was challenged by the employees and former employees who spoke with the Stratton
investigators. Assessments of credibility were therefore central to any determination of how
prevalent such abuse was.

However, Mr. Stratton wasnot in any position to make assessments of credibility. Sxty-nine
claimants alleged they had been abused. Eleven of them supplied their accounts in writing only.
They were never seen by the Murphys or Mr. Stratton. Only one of the 58 other claimants was
actually seen by Mr. Stratton personally. No one provided accounts under oath. No comparisons
were made between accounts given to the Sratton investigation and to the RCMP, where applicable.
In light of the time constraints, no effort was made to obtain rel evant medical recordsfrom Roseway
Hospital, or to search for institutional records of the residents or for employment records of the
employees. At least three of the former residents who made serious abuse allegations against
MacDougall were not at Shelburne when he was. Thisis an example of information which could
have been, but was not, obtained by the Sratton investigation.

An additional 60 former residentswerelisted aspossible victimsin the Victim Abuse Log set
up by the Stratton team. They were not contacted. Thereisno recorded effort to contact 10 former
employeeswho wereidentified asabusers. They werenever heard from. Subject onlyto very limited
exceptions, Mr. Sratton did not attend employee interviews personally. The Murphys honoured
confidentiality undertakings given to individuals alleging abuse. That meant that employees were
invited to comment on whether they had abused anyone without any infor mation asto who made the
allegations, when the abuse allegedly occurred or the details of what allegedly occurred. To state
the obvious, this made it virtually impossible for alleged abusersto have a meaningful opportunity
torefute, or otherwiserespond to, theallegations. The assurances of confidentiality also meant that
accusers knew that they would not be required to confront their alleged abusers.

This is not to say that all the allegations made to the Sratton investigation were false.
Indeed, it says nothing about the truth or falsehood of these allegations. But it does demonstrate
that neither the Murphys nor Mr. Stratton were well situated to make findings of credibility or
evaluate the merits of disputed claims or the prevalence of abuse generally.

Mr. Stratton recognized many of these limitations in his Report. He explained that he
continued to refer to the former residents as * complainants’ to maintain a proper balance. He
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acknowledged that the statements taken by his investigators were not sworn or tested by cross-
examination; they described eventsfromthe distant past based on memorieswhich could have been
coloured by the self-inter est of those who compl ained aswell asthose against whomcomplaintswere
made; and some complainants admitted they werelooking for financial compensation for what they
had experienced. The investigation located very little written material that would have assisted in
confirming the truth of what was alleged, either by the complainantsor by the alleged perpetrators.

It was appropriate that Mr. Stratton recognize these limitations in his Report, although, as
| later note, these warnings went unheeded when the Government moved to the third prong of its
response — the Compensation Program.

It was also appropriate that Mr. Stratton state, as he did, that there was physical and sexual
abuse at some of the institutions examined. After all, convictions against MacDougall and others
had already demonstrated that. Smilarly, therewasgeneral agreement among former residentsand
employees that physical force had been used in the past by employees to control residents — force
which might now beregar ded as unacceptabl e, although the nature and extent of that for ceremained
in dispute.

Beyond those conclusions — which were already known to the Government — Mr. Stratton
could not find abuse, unless he resolved issues of credibility. He could only collect and document
abuse allegations and report back to the Government as to what was and was not contested.

Mr. Sratton and the Murphys, in their frank discussions with my review, made it clear that
they under stood at the time that they could not make findings of credibility, based upon the manner
in which the investigation was conducted. Nonetheless, Mr. Stratton’s Report appears to do
precisely that — draw conclusionsthat can only be regarded as credibility assessments. At the same
time as he noted the limitations on his ability to evaluate the complainants’ accounts, he concluded
that on the whole he believed them to be generally reliable and accurate. Having noted again that
the statements from Shel bur ne residents wer e unswor n and untested by cr oss-examination, he added
that,

... leaving aside some exaggeration, | would note that my investigators are satisfied that in
all cases, save perhaps 3, the complainants were attempting to recall from their memories
and truthfully report events and circumstancesthat occurred some 20 to 40 yearsago. With
respect to the other three, I would report that my investigators believed that SSB1, who was
taking medication for emotional problemsat thetime of hisinterview, may have embellished
his story somewhat; that SSB76 did not display the usual indications of trauma as a result
of his experiences at the school and that SSB109, who also suffers from severe emotional
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problems, gave his statement when he wasin a highly emotional state and was perhaps for
that reasons unable to name any of his abusers.

Later on he concluded, generally, that he

....could only infer that there was what | shall call a“ conspiracy of silence and inaction”
probably inspired by a fear on the part of both residents and staff to “ rock the boat” or to
draw unfavourabl e attention to themsel ves or to theinstitutionsin which they wereemployed
or resident.

He expressed his belief that his investigation had gathered sufficient information for the Minister
of Justiceto be able to proceed with the next and final step of the process, without a public inquiry.
In hisview, the picturethat emerged from hisinvestigation, although unpleasant, was“ nonethel ess,
fairly accurate.”

With great respect to a learned jurist, the limitations upon his investigation were so
fundamental and of such magnitude that no general conclusions as to the residents' allegations
should have been stated, particularly publicly. It was no answer to say that the conclusions were
qualified, any more than it would be fitting for a trial judge to state that an accused is probably
guilty, although he or she has not yet heard all the evidence. Thefact that a jurist of Mr. Srratton’s
stature found the abuse claims to be generally reliable and accurate could only contribute to the
per ception of the public and the Gover nment that an objective, detailed investigation had confirmed
the existence of widespread systemic abuse, perpetuated through a “ conspiracy of silence and
inaction.” And that is exactly how the Report was received and acted upon.

Smilarly, aselaborated upon in discussions with my staff, the Murphys viewed their goal to
be the gathering of sufficient information to make a sound assessment of whether or not sexual and
physical abuse had goneon at theinstitutions. They believed that thishad been accomplished. They
pointed out that certainly, on the face of the statements, abuse had occurred. Again, with all due
respect, their perspective confuses two issues. There was no doubt — before the Sratton
investigation even commenced — that physical and sexual abuse had occurred within some of the
institutions. Therewas also no doubt — after the investigation was concluded —that, if one accepted
theresidents' statements at face value, many instances of abuse had occurred. The difficulty comes
when Mr. Stratton and his investigators are called upon to determine something more about the
existence, nature and breadth of that abuse.
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Asisimplicit in my earlier comments, | am convinced that the Stratton investigation might
have been better served if additional witnesses, institutional and medical records, and prior
statements of complainants had been pursued. The investigation might have reflected greater
balance if former residents who denied being victimized or having observed abuse had been
interviewed, or if implicated employees had been ableto respond to specific allegations. Infairness,
such an approach wasincompatible with Mr. Sratton’ stime constraintsand limited resources. But
even such an investigation —absent any real opportunity to meaningfully test the evidence proffered
— could not have provided the Government with sufficient assurances that the residents who
complained to Mr. Stratton (apart from those whose veracity had already been established in the
criminal process) could be compensated without further verification. So | returnto my introductory
remarks: if that was the purpose of the Stratton investigation, it was inappropriate and doomed to
fail.

Mr. Stratton clearly felt that his investigation provided a sufficient basis to enable the
Government to bypass a public inquiry and move directly to the ADR process. However, | readily
accept his explanation to me that he never contemplated that his Report would be used to justify an
ADR process that required little or no verification of individual claims.

The Government appears to have been largely committed to an ADR process before Mr.
Stratton even began hiswork. Continuing on with that process seemed only to be contingent upon
a finding by Mr. Sratton that physical and sexual abuse had occurred. Of course Mr. Stratton
would find physical and sexual abuse — such findings had already been made at MacDougall’s
criminal trial. Itis, therefore, difficult to see what Mr. Stratton could have found that would have
reversed the direction of the Government’ sresponse. Indeed, it can be argued that Mr. Stratton’s
mandate was framed in a way that made it virtually inevitable that the Government would be
proceeding with its ADR program after his work was completed.

In summary, | found the Stratton investigation to be well intentioned and executed with the
utmost good faith. It did collect evidence of abuse that deserved the fullest consideration, through
atrueinvestigative process. However, | cannot help but conclude, for the reasonsindicated above,
that Mr. Stratton’s conclusions went beyond the scope of what fairly could be said.

Mr. Stratton’s mandate was ill advised and contributed to the unsatisfactory character of
what followed. If the Gover nment merely wanted confirmation of what was already known —namely
that some abuse existed —the Stratton investigation was unnecessary and duplicated wor k that woul d
have to be done by others, most particularly the police. If the Government wanted an accurate
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picture of the extent of sexual and physical abuse at the various institutions and of who had
permitted the abuse to go on, Mr. Stratton should have been given the time, the resources and the
power s to do that job properly.

| have said that Mr. Stratton’s conclusions went beyond the scope of what fairly could be
said. Perhapsthe Government should have been more mindful of the limitationswhich he expressed
upon his conclusions. However, given his well deserved stature, it is difficult to fault the
Government for accepting hisfindingsor for concluding that widespread abuse had occurred at the
institutions. Given hisfindingsthat the complainantswho cameforward weregenerallyreliableand
accurate, it might even be argued that the Government could not be faulted for awarding
compensation to Stratton complai nantswithout extensive verification of their claims. (I donot agree
with this position, but | recognize that it has some force of logic.) However, based in part upon the
results of the Stratton investigation, the Government created a Compensation Program with little
or no verification of individual claims. No distinctions were drawn based upon whether the claims
had been evaluated by, or even known to, Mr. Stratton, or when those claims were generated.

Thisis not to say that only Stratton claimants could make valid claims of abuse. However,
even the most generous interpretation of the Sratton Report could hardly justify the uncritical
acceptance of unverified claims which were never made to Mr. Stratton.



VI

The Origin of the Compensation Program

2. BACKGROUND

Asoutlined in Chapter 111, on November 2, 1994, the Minister of Justice announced that the
Government would be prepared to offer compensation through an alternative dispute resolution
(“ADR”) process “if liability is reveaed through the [ Stratton] investigation.”

In December 1994, Douglas J. Keefe, then Executive Director, Legal Services, of the
Department of Justice (“Justice”), asked his staff to prepare for the Minister a short outline of the
available options for an ADR process pertaining to the sexual abuse cases. This was done in a
memorandum dated January 6, 1995, prepared by Alison Scott, a lawyer in the Department. It
described the processes avail able both within and outside thejudicial system. It was provided to Mr.
Keefe and to D. William MacDonald, Q.C., Deputy Minister of Justice.”

Ms. Scott wrote that, outside the judicial system, the parties could adopt whatever
arrangementsthey wanted to resolve disputes. Theseincluded mediation and binding or non-binding
arbitration. Different combinations of aternatives could be used at different stages. For example,
there could be binding arbitration for liability issues, but mediation to resolve the amount of damages.
If mediation failed, the parties could agree to judicial intervention.

S"Mr. MacDonald replaced Gordon Gillis as Deputy Minister of Justice in January 1995. Mr. Gillis moved
to the Department of Labour as Deputy Minister. He remained there until April 1, 1996, when he became Deputy
Minister of the Department of Community Services. Herejoined the Department of Justice as Deputy Minister in June
1997.
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Scott noted that all aspects of ADR could be the subject of negotiation between the parties:
whether arbitration or mediation would be adopted, who would conduct the mediation or arbitration,
when and where it would take place, which issues would be subject to which process, what rights of
appeal or other access to the courts would be available.

Scott referred to amodel adopted in Ontario which had invol ved approximately 400 claimants
participating in an arbitration process, with an agreed upon ceiling on damages. Those who
participated in the process had agreed to give up their right to litigate in exchange for a private
arbitration process. If the clam was not substantiated, no award was made. If the clam was
substantiated and the claimant proved damages, the damages ranged from a nominal amount to the
ceiling amount.>®

Scott advised that the Province could offer to use oneform of ADR for dl litigants, or it could
tailor the ADR processto particular circumstances. She noted, for example, that some plaintiffs had
already testified in Patrick MacDougall’s crimina prosecution, and that their evidence had been
accepted as true by the Court and had formed the basis for MacDougall’ s convictions. She further
suggested that if the Province could determine liability from the Stratton investigation and Report,
it could concede liability and either arbitrate or mediate the issue of damages with aceiling. Where
there was doubt about liability, the parties could agree to arbitrate or mediate both liability and
damages or, if no agreement was reached, proceed to litigation.

In April 1995, Ms. Scott and Paula Simon, Director of the Victim Services Division,
Department of Justice, attended a conference in Toronto on sexua abuse in institutional settings.
After their return, Keefe advised the Minister of Justice in amemorandum dated April 28, 1995, that
officidsin the Department would like to emulate the model s established in Ontario to resolve the St.
John' ¢/St. Joseph’s and Grandview claims of abuse. He noted that the program in Ontario for St.
John' g/St. Joseph’s had processed 383 claims, and that 600 additional claims had been made. He
understood that Grandview had 500 claims or more. He said the “validation rate” for claims was
97%.% As| later discuss, some of those involved in the design and implementation of the Nova
Scotia Compensation Program failed to appreciate that a validation rate does not represent some
immutable truth about the percentage of individuals who can be expected to make false claims,
regardless of the design of the program.

*All of the Ontario compensation programs are discussed later in this Report.

*Though “validation rate” is not explained in the memorandum, it would appear to refer to the percentage
of claims found to be valid for the purposes of compensation under the programs.
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In his memorandum, Keefe noted that, at this point, there were 70 claims of abuse reported
to Mr. Stratton. He suggested that three times that many claimants could come forward during the
compensation processif the Ontario experience held truein Nova Scotia. He expected the validation
rate would be nearly 100%. Keeferecommended that aworking group be establishedto: 1. develop
a strategy to deal with the anticipated compensation process following the release of the Stratton
Report, 2. determine whether all cases of alleged abuse, including foster care situations, ought to be
included in this process, 3. develop an immediate response to the Stratton Report, and 4. draft a
memorandum to the Policy and Planning Committee of Cabinet (“P&P").

A working group was subsequently set up consisting of Justice employees Keefe, Scott,
Simon, Fred Honsberger, Brian Norton and Peter Spurway. Its work appears to have been
spearheaded by Scott and Simon.

In early June 1995, Simon spent three days in Toronto with staff of the Ontario Ministry of
the Attorney General, researching the St. John’ s/St. Joseph’ sand Grandview ADR models. On June
26, 1995, Thomas Marshall, Q.C., senior counsel with the Ontario Ministry, came to Nova Scotiato
present the Ontario models to the Justice Coordinating Committee of Justice.® The next day he
presented the models to the Nova Scotia Cabinet.

Meanwhile, Simon and Scott prepared a detailed draft memorandum, dated June 22, 1995.
With some minor changes in wording, it was signed by the Ministers of Justice and Community
Services on June 30, the date the Stratton Report was released. The memorandum was considered
by Cabinet on July 6.*

The memorandum referred critically to the approaches taken in Newfoundland and New
Brunswick to reports of institutional abuse of children in provincial settings. 1t was complimentary
of the approach taken by Ontario in the St. John’ §/St. Joseph’ s and Grandview matters. It identified
four options and the likely cost of each. The options presented were based on the following
assumptions:

1 There were indications from Mr. Stratton that he had identified approximately 85
victims;

®Thisis acommittee of senior managers of the Department.

A copy of this memorandum is included as Appendix “E”.
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Giventheexperiencein other jurisdictions, the number of victimsmight at |east double
once the government began to compensate;

There was no easy or inexpensive solution to theissue. Whatever option was chosen
would take substantial resources and time;

Some victims might choose to litigate despite the offer of ADR.

The four options were:

Adopt an ADR process, wherein victimswould participate in negotiating the terms of
settlement. This would involve atime frame of two years and eight months, and an
estimated cost of $13,157,000.

Determine the compensation package unilaterally (the New Brunswick model). This
would have atime frame of three yearsand alikely cost of between $10.8 million and
$21.1 million.

Remain silent and deal only with thelawsuitsasthey proceed through court. Thetime
frame for this option was considered to be five years with a likely cost of $11.395
million.

Litigate thefirst few claims and settle the rest based on court rulings. The estimated
time frame was three years with alikely cost of $22.05 million.

In considering these options, thetwo Ministers—of Justice and Community Services—argued
that one of the most important issues for the victims would be their need to feel heard by the
Government. They saidthe ADR processwould recognizethisand, in fact, would engagethevictims
inthe process by allowing them to participate in the negotiation of an agreement that would attempt
to meet their needs. It was expected that there would be complaints regardless of the process
selected. However, the ADR process gave the Government “its best defence”: it would be hard to
find fault, given that the Government was attempting to have an open, honest dialogue to reach an
agreement that met all the parties needs. Accordingly, the Ministers recommended that the
Government accept socia and moral responsibility for the abuse, adopt Option I, and move forward
to assist victims of ingtitutional abuse by:
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Agreeing in principle to ADR, understanding the potential costs;

Establishing an Institutional Abuse Unit for a three-year period with the resources
necessary to undertake the ADR process and manage the claims;

Providing immediate counsalling to victims;
Immediately retaining the Family Service Association to administer the interim
counselling agreements and commence an assessment of the likelihood of the victims

being willing and able to structure themselves into a group; and

Authorizing a budget alocation to Justice to cover the anticipated cost ($13.157
million).

The presentation materials prepared on overheads for Cabinet made reference to Mr.
Stratton’s “findings’ that there were “89 identified victims’ and more than “27 perpetrators.” One
overhead summarized Mr. Stratton’ s conclusions that:

By 1975, staff and management at the institutions and in Community Services Head
Office knew of abuse;

Ministers responsible failed to provide the necessary resources to the ingtitutions;

No public inquiry was needed;

Therewas ahigh moral obligation on the part of the Government to assist thevictims;

The Nova Scotia response should be guided by experiences in other jurisdictions.

ADR was explained to Cabinet as being a negotiation process wherein the parties (namely,
thevictims group and the Government) would engage in a series of meetingsto reach an agreement
“respecting adecision-making mechanism and outcomes.” 1t wasindicated that the decision-making
would be done by an adjudicator based upon evidence under oath, validation, and outcomes with
agreed-upon parameters. ADR wasfavoured because: 1. it would engage the victimsin the process
and givethem some control, 2. it would create ahealing package that would meet the victims' needs,
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3. itwould limit legal costs, 4. the victims wanted confidentiality, and 5. victimswould have quick
access to counselling services.

It was proposed that victims would be organized into an advocacy group by March 31, 1996,
and that organizational and legal skills would be provided to the group. Negotiations would then
begin between the Government, represented by a chief negotiator and legal counsel, and the victims,
represented by legal counsel and one or two individual s from the advocacy group. This negotiation
phase would be completed by March 1997. There would then be an adjudication phase wherein
victim clam files would be assessed by an adjudicator who would determine the award and whose
decision would be final. This adjudicative phase would be completed by March 1998.

Cabinet approved Option I, the ADR process.

On July 13, 1995, |etters were sent to counsel representing plaintiffs and to individuals who
had spoken to Mr. Stratton, advising them that the Minister of Justice would make an announcement
on July 20™. They wereinvited to attend a meeting on that date to discuss compensation for victims.
The meeting took place as scheduled. The Deputy Minister outlined the details of the Government’s
plan to compensate victims of abuse through an ADR process.

On July 17, 1995, an agreement for funding was signed by the Family Services Association
(“FSA”) and the Minister of Justice. In this document, FSA agreed to develop and administer an
interim counselling service for anyone who was abused in the institutions covered by the Stratton
Report, and for the victims of Cesar Lalo, the probation officer referred to in previous chapters. FSA
also agreed to assess the viability of the victims forming one or more groups (for the purpose of
negotiating appropriate compensation), to assist with the formation of such groups, and then to
provide them with resources. The agreement stipulated that FSA, while independent, shall be
financidly accountable. It was to be the front-line agency that would have first contact with
unrepresented potential claimants.

3. THE ANNOUNCEMENT OF JULY 20, 1995
On July 20, 1995, the Minister of Justice held a press conference at which he outlined the

ADR option that had been approved by Cabinet. A press release was aso issued, in which the
Minister stated:
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Mr. Justice Stratton’ s investigation was just what the Government had hoped it would be —
far-reaching, exhaustive, and respectful of the right to privacy of the victims. Hisfindings—
although not atotal surprise, given the alegations and events at similar institutions in other
jurisdictions — nevertheless, were shocking.

There is no question that former residents of three provincially-operated institutions — the
Nova Scotia School for Boys, the Nova Scotia School for Girls and the Nova Scotia Y outh
Training Centre—werevictimsof abuse at the hands of some of the people entrusted with their
care.

It isthe opinion of the Government that the province of Nova Scotia has a specia obligation
—amoral respons bility —to the men and women who, as children, suffered abuse whilein the
care of publicly-operated institutions.

The process | am announcing today cannot undo past wrongs. Rather, it isintended to help
victims recover and rebuild lives that were damaged by the abhorrent and heinous acts of a
few people, who grossly betrayed the trust they were given.

The province undertook an innovative process in investigating these incidents. It was a
process that first and foremost respected the rights of those individuals who had suffered. It
respected their right to be heard, and their right to privacy.

115

The Minister then announced the components of the third phase of the Government’s

response:

Counselling services for victims, already in place, would be expanded. The Family
Services Association had been retained to provide interim counselling and provide an
important, non-government contact point for victims;

A 1-800 line had been established to provide easy, direct accessto FSA. The number
would beadvertised. Aswell, Mr. Stratton would contact all victimsthat heidentified
to ensure they were aware that counselling was available and of the ADR process,

An ADR process would be available to residents of any of the five institutions that
were the subject of the Stratton investigation.®> The victims of Cesar Lalo would be
offered mediation as a method of determining compensation;

The Family Services Association would assess whether victims could be organized
into an advocacy group or groups, and would assist victims in establishing such a

®Mr. Stratton actually only found abuse at three of these institutions.
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group. The advocacy group would be provided with publicly-funded legal
representation. 1t would discuss arange of issues with Government. An agreement
regarding compensation and other assistance for victims of abuse would be one
objective of those discussions. Determining compensation and other assistance for
victims would be done through negotiation and adjudication. An advantage of the
ADR process was that those who had been injured would be “at the table” when
compensation and other responses to their victimization were put together. They
would help determine the shape of that package;

Once compensation levels were determined, each victim would choose whether to
enter into an adjudication process. A victim could decide that litigation was more
appropriate. However, anyone who did enter the adjudicative process would be
required to waive their right to sue the Province. An independent adjudicator would
assess individua files and award compensation, based on factors such as the level of
abuse suffered;

It was anticipated that the processwould take 12 to 18 monthsto complete. Thiswas
“relatively fast” compared to other possible remedies,

The Stratton investigation identified 89 complainants. The Government anticipated
that others would identify themselves;

This process would be focussed on the needs of the injured parties. The ADR model
was designed to help those in need quickly and to ensure that public resources would
benefit the victims, rather than be consumed by expensive lega processes. The
Government’ s response throughout reflected an attempt to proceed always with the
interests of those who were victimized in theforefront. This process was sensitiveto
their needs. It protected their privacy, offered immediate counselling assistance and
would result in equitable compensation;

The Stratton Report identified criminal activities. The Report had been turned over
to the RCMP for appropriate action. The RCMP would respect the complainants
right to privacy. The Stratton investigators would make contact with victims, and
only those who consent would be contacted by police;
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An internal investigation was underway that would determine whether any current
provinciad employees should be subject to disciplinary action. The internal
examination would reach beyond those who may have perpetrated abuse. Theactions
or lack of action of those who could have or should have had knowledge of such
abuse were also under investigation.

TheMinister of Justice noted that the Government had first focussed on safeguarding present
residents. There had been dramatic improvementsin staff training and proceduresin the years since
the incidents that Mr. Stratton investigated had occurred. The Departments of Justice, Education,
Community Services and Health were going to examine al policies and procedures concerning the
protection of children in provincial care. Current procedures at provincial facilities for children had
already been the subject of two independent studies. Viki Samuels-Stewart’s examination of
Waterville and Shelburne had resulted in changed procedures at both ingtitutions. Ross Dawson’s
report on current procedures at the Nova Scotia Youth Training Centre and the Nova Scotia
Residential Centre was expected any day.

4, ANALYSIS

This section of the Report describes the internal discussions that preceded the Minister of
Justice' sannouncement on July 20, 1995 that the ADR process would go forward, in the aftermath
of the Stratton Report. Some of my analysis hererepeats, and builds upon, comments| made earlier
when evaluating that Report.

It is clear that the Government was largely committed to an ADR process before Mr.
Stratton even began hiswork. The previousyear, the Government had publicly announced itsthree-
pronged responseto reportsof institutional abuse, whichincluded an ADR process. Proceedingwith
an ADR process was said to be contingent upon a finding of “ liability” by Mr. Stratton. However,
the Government proceeded with the process even though, to be precise, Mr. Stratton did not find
liability either on the part of individual employees or on the part of Government. Of course, hewas
not in a position to do so, given his mandate and the way in which his investigation was conducted.
He did, however, articulate the Government’s moral responsibility to provide redress for abuse
per petrated by its employees.

It is probably more accurate to say that the Government intended to proceed with an ADR
processif Mr. Stratton found that abuse had occurred. However, it wasinevitablethat Mr. Stratton
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would find that physical and sexual abuse had occurred. Such findings had already been madein
the criminal courtroom. As well, there was general agreement among former employees and
residents that physical force had been used in the past by employees to control residents, although
the nature and extent of that force remained in dispute.

Beyond those conclusions —which wer e already known to Gover nment — Mr. Stratton could
not find abuse unless he resolved issues of credibility. His Report does appear to do just that but,
as| earlier noted, both his mandate and the form of hisinvestigation prevented himfromfairly and
accurately doing so. Indeed, these limitations were so fundamental that no general conclusions as
to the residents’ allegations should have been drawn by the Government. Nonetheless, the
Government used Mr. Stratton’s Report to confirm that widespread abuse had occurred, and to
support the adoption of an ADR process.®®

In his press conference on July 20, 1995, the Minister described Mr. Sratton’ swork as* far
reaching” and “ exhaustive.” He did not caution the public that the ‘findings were qualified and
made without the procedural protections available to accused persons (and, therefore, should not
be used to infer abuse without verificationinindividual cases). It isapparent that the Gover nment
was swept up by the prevailing opinion that abuse was widespread and systemic.

In fairness, when the Government considered its alternativesin early and mid-1995, it was
not yet clear that it would adopt an ADR process that involved little or no validation of individual
claims. Ms. Scott’s memorandum in January 1995 contemplated a validation process for disputed
claims and noted that the process could be tailored to particular circumstances. She hinted that
liability could be conceded in relation to plaintiffs whose evidence had been accepted in
MacDougall’ scriminal prosecution. Implicit wasarecognitionthat liability respecting other claims
might have to be disputed. When the ADR option was presented to Cabinet in July 1995, it was
proposed that decision-making on disputed claims would be done by an adjudicator, based upon
evidence under oath and with validation. The terms of the ADR process would be negotiated once
victims were organized into an advocacy group.

However, aswe see later, when the framework for the ADR process was negotiated between
the Gover nment and counsedl for the claimants, true validation of claimsfell by the wayside, as did
any requirement that statements be taken under oath. Negotiators also abandoned the requirement

8The criticism here is not so much that ADR was a bad idea, but rather that the Government’s decision-
making process was flawed.
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that a single advocacy group speak for claimants. Put ssmply, the ADR process that was ultimately
negotiated was very different than that proposed to, and approved by, Cabinet in July 1995.

Aswill be devel oped throughout this Report, | amnot satisfied that Cabinet always had a full
and accurate presentation of the available options. However well-intentioned, the presentationsto
Cabinet at times virtually compelled rejection of alternativesto the ADR program that wer e worthy
of greater consideration.

For example, Ms. Smon’s July 1995 memorandum to Cabinet presented four options and
their estimated costs. The cost of Option 11, litigating all cases, was anticipated to be $11.395
million (based upon $145,000 per case for two lawyers, a secretary, a paralegal, an articling clerk
and disbursements). Thisestimateignored the high probability that the Province would settle those
cases (involving 15 complainants) in which convictions had already been entered. Option 1V,
litigating the first few claims and settling the rest based on court rulings, was expected to cost
approximately double the amount of Option 111, an estimate which, in my view, was unsupportable.

Furthermore, recognizing that in July 1995 Cabinet was only approving an ADR processthat
had yet to be negotiated, there nonethel ess appeared to be little direction or consideration given to
what impact this process might have on parallel disciplinary or criminal proceedingsor on accused
employees. Thiswas a pattern which repeated itself over time as the ADR program was designed
and implemented. As | later note, it had a significant impact on the ultimate success (or lack
thereof) of the Compensation Program.

Inhispressconference, theMinister stated that Mr. Sratton hadidentified criminal activities
and that his Report had been turned over to the RCMP for appropriate action. He indicated that
the Stratton investigator s would make contact with victims, and only those who consented would be
contacted by the police. With respect, if these allegations of abuse were to be believed, they
revealed, in many instances, serious physical and sexual abuse, sometimes perpetrated by current
employees. Even recognizing the desire to accommodate the privacy interests of complainants, the
Government wasin breach of its duty to protect the public by giving complai nantsthe absoluteright
to determine whether such abuse would be reported to the police. Admittedly, the authorities are
entitled to exercise their discretion not to proceed on criminal charges, and this discretion may be
based, in part, on the wishes of complainants, particularly their desire for anonymity. However, the
public interest required that this decision be made by the authorities. Once a complaint has been
made known to government, certain statutory obligations are triggered. These are designed to
protect vulnerable persons from further abuse. It was only much later that the Government
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recognized that assurances of confidentiality offered to complainants by Mr. Sratton and then
preserved by the Gover nment wereinappropriate and, indeed, possibly unlawful. | further consider
thisissue in a subsequent chapter.

5. NEGOTIATIONS

On August 11, 1995, a group of 15 lawyers, representing 65 claimants, rejected the
Government’ s offer to negotiate with asingle lawyer representing an advocacy group of claimants.
They informed the Minister of Justice that they — the lawyers— had formed an *“ advocacy group” and
were prepared to enter collectively into discussionswith the Government to determine an appropriate
compensation mechanism. They sought a convenient date and time to begin discussions.

Alison Scott responded on behalf of the Department of Justice by letter dated September 21,
1995. She advised that the Province intended to honour its commitment to negotiate a framework
with alawyer representing an advocacy group to be formed with FSA’ sassistance. Negotiating with
15 lawyers would detract from the announced process. Therefore, the Province would not be
complying with the request to commence discussions.

Scott’ s letter sparked highly critical correspondence from counsel in the group representing
clamants. They asserted that the Government’ srejection of their proposal to negotiate wasinjurious
to victims, and demonstrated a callous disregard for the injuries already suffered by victims. Derrick
Kimball, counsel for anumber of claimants, advised the Minister of Justice that they would make the
matter a public issue and consider jointly advocating a full public inquiry of the events and the
Government’ s conduct if the Government did not change its position by September 271

The Minister of Justice responded on September 27", confirming the Government's
commitment to its earlier announced process. It was said to be based on the Grandview experience,
which had proven successful in Ontario.

This, in turn, led to a press release by Mr. Kimball dated September 28", stating that the
Minister of Justice had “refused to negotiate a compensation package with lawyers representing 93
survivors of abuse suffered whileresidents of provincia institutions asyoung children.” Mr. Kimball
added:

| am shocked that the Minister of Justice of this Province would refuse to acknowledge that
these victims of the most horrendous and dehumanizing abuse imaginable, would be denied
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their right to legal representation of their choice in dealing with the Province of Nova Scotia.
Bill Gillisadmitsthe Province hasamoral responsibility to compensate theseinnocent victims
of abuse, but refuses to negotiate with their representatives ... Bill Gilliswon't negotiate with
these people because they have the temerity to have their own lawyers. This demonstrates a
shocking lack of fairness on the part of the Minister of Justice.

On October 17, 1995, the Minister of Justice issued a press release, providing a progress
report on the Government’ s response to the Stratton Report. He referred to the announcement of
July 20™, and the acceptance of “moral responsibility” by the Province to help victims of abuse. He
also acknowledged that the Government had an obligation to keep people informed regarding the
progress being made on the Government’ sresponse to the Stratton Report. He advised that, to date,
134 individuals had contacted FSA regarding the ADR process. Of that number, 69 had indicated
their desire to participate in the process. FSA had advised the Government that 76 individuals had
been referred to counselling services.

In July 1995, Paula Simon was appointed Manager of the Compensation for Survivors of
Institutional AbuseProgram (the* Compensation Program”). Inresponseto the position being voiced
by counsel for claimants, shewrote detailed | ettersto the counsel involved, explaining therole of FSA
and the commitment of the Government to assist survivors of abuse and work toward an ADR
process that adequately dealt with the interests of survivors. Simon also met personaly with a
number of these counsel. It was suggested to her that claimants be allowed to have funded counsel
represent them both in the negotiation of the framework agreement and in the arbitration of the claims
for compensation.

A meeting was held on November 28, 1995, involving officials from Justice and FSA.
Materias prepared for the meeting by Justice defined the “parties’ having an interest in the
formulation of acompensation programto be: the Government, survivors, lawyersfor the survivors,
FSA, the public and the media; employees— the individuals accused of abuse —were not mentioned.
The materiasindicated that there were now 21 lawyersrepresenting 109 clients. FSA had morethan
165 clients.

Atthemeeting, Dr. Elsie Blake, President of FSA, expressed her opinionthat, dueto avariety
of factors, FSA was not likely to be successful in forming one advocacy group to represent al the
interests of the various claimants. It was recommended that the Government meet with FSA and the
lawyersfor the claimants in an effort to negotiate a framework agreement. The process would then
moveto step two, wherein claimantswould have the option to either have alawyer present their claim
or have a compensation consultant (a provincial staff employee) gather the necessary information,
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complete the file and appear before the adjudicator. If the award was unacceptable, the claimant
could still proceed to litigation. 1t was aso recommended that, if no framework agreement could be
negotiated with counsel for the claimants, the above proposal be put to claimants directly. It was
believed that most claimants would accept the proposal, regardiess of the views of their counsel.

This meeting led to a Government decision to abandon its requirement that the framework
agreement be negotiated with onelawyer representing an advocacy group of claimants. On December
4, 1995, counsdl for claimants were advised that the Government was prepared to negotiate with
multiple counsel, as well as a lawyer to be retained by FSA to provide representation for those
clamantswho did not wish to retain their own counsel or who had not yet done so. It was suggested
that a meeting could be held near the end of January 1996.

On January 29, 1996, FSA retained Anne Derrick to represent survivors® of ingtitutional
abuse who had not yet retained, or had discharged, counsel, but who wanted to participate in the
compensation process.

Ms. Simon and counsel for the claimants agreed to conduct negotiations commencing in
February 1996. Two co-facilitators, J. Mark M cCrae and Francine Macl ntyre, were sel ected to assist
in the process. Both were lawyers with recognized expertise in mediation and arbitration.

Government officials met on January 18 and 19 to prepare for the negotiations. These
meetings were designed to be an exercise in team development, to educate the participants about
interest-based negotiations, and to update them on recent developments. Those in attendance
attempted to identify the interests of the survivors and the Government. The latter’ s interests were
identified as follows:

Fair compensation

Meet victims' needs

Spend as little as necessary

Put money into survivors pockets

Litigate high end or complex cases

Quick resolution

Avoid things that make claimants distrustful of the Government

5 1 use the term “survivors’ to reflect the language employed by the parties at the time. | am mindful,
however, of the issues associated with this term, as discussed in Chapter 1.
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Be agood listener

Build positive relationships — be responsive/sympathetic
Avoid litigation

Avoid bad press

Avoid apublic inquiry

The Government negotiation team’ sgoalsfor thefirst day of the upcoming negotiationswere
to know all theissues, obtain a‘wish list’ from claimants, determinetheir level of commitment to the
process, estimate how long the process would take, and ascertain what kind of result would likely
emergefromthenegotiations. Inthedetailed agendadocuments (which reflected what was contained
in the materials prepared in November), the parties to be considered were identified as follows:

Government

Survivors

The survivors lawyers
Family Services Association
Public

Media

Thefocus on these parties and their interests was confirmed in follow-up notes distributed on
January 22, 1996. The documentation does not indicate that any role was considered for former and
current employees accused of abuse. In interviews with my staff, the Government negotiators
confirmed that the interests of employees were not considered in the run-up to, or during, the
negotiation process.

The Province' s negotiating team was headed by Ms. Simon. It included Alison Scott, from
Justice, Amy Parker and Mark Covan, then relatively junior lawyers with Justice, and an advisor,
Heather de Berdt Romilly, Senior Policy Analyst with the Department of Human Resources.®

Initialy, negotiations were scheduled for three days, February 3, 10, and 17, 1996.
Ultimately, seven meetings were held. The last two were primarily devoted to legal fees and the
timing of payment to lawyers.

®Ms. De Berdt Romilly isalawyer with aninterest and expertisein mediation and arbitration. Although she
did not take an active part in negotiations, she attended the meetings and provided advice to the Government team.
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In describing the negotiations, | have relied upon the interviews conducted by my staff with
all members of the Government’s negotiating team, as well as with two of the counsel for the
claimants, Anne Derrick and John McKiggan. Also available to me was a mass of documents,
including: 1. agendas of meetings, 2. informal minutes maintained by Justice, 3. correspondence
amongst counsel for claimants, the Government and the co-facilitators, 4. multiple drafts of a
framework agreement, and 5. notes of departmental meetings and briefings. It is unnecessary to
describe each of the many positions advanced during the negotiations. | am, however, able to
reconstruct the important features of the negotiations.

At the first meeting on February 3, 1996, 24 claimants counsel were present. Three others
could not attend. These 27 counsel represented at least 212 claimants. In keeping with the
Government’s stated goal that the process be ‘survivor driven,” its negotiators asked claimants
counsel to providethemwiththeir ‘wishlist.” Claimants counseal presented adraft of acompensation
package that was stated to be based |oosely on the Grandview agreement. The key features of this
preliminary document were:

I Victims of physical and/or sexual abuse were to be eligible for compensation where
it was established that the abuse occurred,;

The Government would have 30 days to respond to a demand for compensation. If
the parties could not agree, then the claimant could either refer the claim to binding
arbitration or pursue litigation;

The arbitrator would have jurisdiction to decide al questions of fact, in particular
whether physical or sexual assault had occurred and the appropriate quantum of
damages. Therewould be alist of 20 arbitrators (lawyers or retired judges) with the
claimant having theright to select the arbitrator fromthelist. Monetary compensation
would be based on the seriousness of the harm caused,

Any amount |eft over from the $10 million the Government had set asidefor survivors
of institutional abuse would be divided pro rata among compensated survivors and
proportioned to the awards received.

Notes made by the Government negotiating team on February 6, 1996, identified thefollowing
as issues that needed to be addressed:
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Compensation

Does it include physical, psychological and sexual abuse?

What constitutes abuse (is racism abuse)?

What institutions would be covered by the framework agreement?
Is abuse by other residents compensable?

Abuse of authority.

Will compensation include aggravated or punitive damages?

Vadlidating Claims

How to establish facts/claims — arbitration, negotiation or mediation.
Arbitrators to make decisions.

Who will be on the list of arbitrators.

Access to Records (Institutional and Medical)

Claimants will need access to evidence and documents to prepare their claims.

Therole of expert’ s reports.

Payment for medical reports to be used in the claim process.

Theinjury to be compensated would necessarily be connected to abuse at an institution.

Release.

In preparation for the second meeting, notations made by the Government officialsreflect that
the status of the criminal investigation and the investigation being conducted by the Internal
Investigations Unit (“I1U") were to be discussed.®® The Government was to propose that no
validation of aclaim would be needed if there had been arelated criminal conviction. Otherwise, the
Government would accept statements taken by the Stratton investigators (the Murphys) or the 11U.

%This was a unit created to investigate complaints against current employees. The creation and early
operation of the 11U is described later in this chapter.
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The Government would have to confirm that the claimant and employee attended the institution at
the sametime, and might also haveto look for medical records. However, 30 dayswas an acceptable
time frame in which to respond.

On February 10, 1996, the second meeting was held. The unofficial minutes kept by the
Government negotiating team reveal that the following discussions took place at that meeting:

Therewere now 309 claimants, with eight counsel who had not responded toinquiries
as to the number of clients they represented.

The Government would not be prepared to go higher than a cap of $120,000
compensation. However, counselling would be in addition to that amount. The cap
was based upon a proposed summary validation process and the amounts conferred
by compensation programs in other jurisdictions. In addition, compensation would
be paid for both sexual and physical abuse.

The Government wanted to have aquick process. If claimantswanted to have higher
amounts of compensation, they would still have the option of pursuing their clamsin
court.

The Government said that it was looking for a summary validation process. If there
was a criminal conviction, no more validation would be necessary. In addition, the
Government would be willing to accept the Murphy reports or the 11U reports.

There wasdiscussion asto what would beinvolved in arbitration. Would it beamini-
trial or afile review by an adjudicator without a hearing?

The Government team was aware that the I[IU had collected a lot of records
unavailable to Mr. Stratton, and so informed claimants counsal.

Claimants counsel were concerned over the proposed $15,000 cap on physical abuse.
They proposed a compensation matrix with a cap of $150,000 for sexual abuse and
$60,000 for physical abuse, if there were long term or psychologica injuries.
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Claimants' counsel believed that the mgjority of claims would be for physical abuse.
In contrast, the Government negotiators stated that, based on information from the
Murphys, 75% of the claimants alleged sexual abuse.

The fact that there were now at least 309 identified individuals who would be seeking
compensation was going to have a significant impact on an earlier budget based on 170 potential
clamants. Ms. Simon drafted an options paper for the Deputy Minister, dated February 13, 1996.
In it, she set out the factors that were at play in reaching the decision to offer an ADR process for
survivors of abuse:

The Government should move quickly to respond to survivors needs;
The litigation process would re-victimize survivors,

The ADR process would give survivors an opportunity to tell Government how their
needs could best be met; and

Quick action might lessen the call for a public inquiry.

Simon expected the number of identified survivorsto grow. While the extent of anticipated
growth was difficult to estimate, she presented cost projections based upon 500 “clients.” Shethen
identified four options:

Continue with the ADR process (based upon a $120,000 cap with an estimated
average award of $60,000) and increase the budget alocation;

Terminate the ADR process and offer a cap of $60,000, as was imposed for
Grandview. This would reduce the budget estimate from 30 million to 15 million
dollars;

Take the present allocation of 12 million dollars and divide it between the survivors
(thereby giving each survivor $25,000 immediately);®” and

Discontinue negotiations and litigate claims.

®"Cabinet had approved a budget of $13.157 million. It isunclear why Ms. Simon referred to an allocation

of $12 million.
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Simon recommended Option |. She concluded: “it ismy opinion that we aretoo far into this
processto back away now without causi ng serious damageto the survivorsand to the perceived good
will of Government.”

Given the increase in the expected number of claimants, the Minister decided to seek further
instructions from Cabinet. In order for Cabinet to make an informed decision, Simon requested that
the parties continue with the planned meeting of February 17™. In particular, theinput of counsel for
the claimantswoul d be sought on the devel opment of the compensation matrix and wheretheir clients
would fit within it.

By the meeting of February 17", Government negotiators understood that 317 claimants had
been identified. In addition, eight or nine counsel had not provided them with client numbers. Ms.
Derrick advised us that Government officials were cautioned that the numbers of claimants could
easly exceed 1,000. Ms. Simon acknowledged that the Government team did not know where the
numbers would end up, but made the assumption, given the amount of publicity about the program,
that the vast majority of individuals who had been victimized had come forward by that time.

A further meeting was scheduled for February 24™. Prior to that meeting, counse! for the
claimants revised their February 3" draft framework agreement. The new draft provided for athree-
step process of negotiation, mediation, and arbitration. The Province would have 30 daysto respond
to aclaimant’sdemand. If the parties had not reached a negotiated agreement within 30 days of the
initial demand, or such further time as the claimant might agreeto, then the claimant could submit the
clam for summary mediation, if the Province consented. Written materials would be filed by the
parties. After hearing from the claimant and the Province through counsel or otherwise, a mediator
would render a summary recommendation for settlement without reasons. The claimant would also
havetheoption, eitherimmediately after failed negotiations, or wherethemediator’ srecommendation
was not accepted by either party, to submit the matter to binding arbitration. The arbitrator would
be required to adhere to strict time lines in holding a hearing and rendering a decision.

The unofficial minutes of the meeting reflect that the Government advised it would be ableto
respond to a demand within 30 days. However, it objected to a proposed model that included an
arbitration hearing. The Government negotiators proposed a“simplistic” validation processwherein
adjudicators would conduct binding file reviews that would not involve hearings. The Government
would beprepared torely onthe Murphy statements. Counsel for the claimants supported arbitration,
believing therewould be some caseswheretheinvestigators may not be satisfied asto thetruthfulness
of the claim; the Government’ s proposed summary process would dispense with the usual testing of
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evidence. The Government negotiatorstook the position that, with only acouple of exceptions, they
regarded the statements of abuse as true and did not, therefore, generally anticipate disputes over
whether abuse occurred. The exceptions cited were those cases where the alleged perpetrator or
victimwasnot at theinstitution at thetime. The Government was concerned that arbitration hearings
would be time consuming and add to the costs of the process.®®

Giventhedifferencesbetween clamants counsel and the Government negotiators, theformer
took the position that, although they were participating in the process and might haveto livewith the
terms imposed by Government, they were not parties to an agreement. Hence, a consensus was
reached to call the governing document a Memorandum of Understanding (“MOU").

The next meeting date was set for April 3, 1996, to allow sufficient time for Cabinet to
consider thematter. Ms. Simon advised the participantsthat the Government negotiating team would
be making their own recommendationsto Cabinet. These recommendationswould takeinto account
the positions developed in the meetings, but would not include the latest MOU draft submitted by
clamants counseal. It was agreed, however, that Ms. Derrick and Mr. McKiggan would draft a
proposed description of the healing and restorative components of the program for inclusion in the
MOU.

After themeeting, claimants' counsdl circulated arevised Memorandum of Understanding that
added apreamble and further termsto the document. Counsel for the claimants till proposed athree-
step validation process of negotiation, mediation and binding arbitration. However, it was now
provided that the arbitration hearing would not exceed three daysin length. Derrick and McKiggan
alsowroteto Simon recommending counselling intheamount of $5,000 for every survivor, renewable
as needed, to a maximum of $20,000. They further proposed that substance abuse treatment and
crisgs intervention be provided, and that the Government fund a professionally produced video of
survivors' testimonialsto honour their struggles, providerecognition of thewrongsdoneto them, and
educate against such abuse occurring in the future. Alternatively, the Government could fund and
facilitate the preparation of a public report containing testimonials from survivors.

On March 7, 1996, Chief Superintendent D. L. Bishop of the RCMP wrote to the Deputy
Minister of Justice regarding the status of the police investigation into the allegations stemming from
the Stratton Report. Heindicated that the police had identified 410 alleged victims and 206 suspects.

®0ther non-monetary items were also discussed at the meeting, including the cut-off date for claims to be
submitted.
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Those numbers were expected to increase as the investigation progressed — a process which Bishop
estimated would take at |east two years.

Ms. Simon and Ms. Scott prepared a memorandum for Cabinet, dated March 8, 1996. The
memorandum advised that there were now 43 lawyers representing approximately 350 survivors. It
described the degree of goodwill devel oped during the meetings with claimants' lawyers and lauded
their demonstrated commitment to making the ADR process work for their clients. They said there
was no question that there was a strong shared interest in quick resolution. Theissue was described
for Cabinet as follows:

The Government has made a number of public statements committing itself to the ADR
process. The number of survivors coming forward has dramatically increased, thereby
substantially increasing the resources needed to compensate the survivors. It is difficult to
estimate precisely how many more survivors will come forward. However, the present cost
projections are based upon 500 survivors, which will increase the budget estimate from $12
million to $33.3 million.

Cabinet’ s options were listed as these:

Option | — continue with the ADR process presently under way and increase the
budget allocation. Thiswas said to involve atime frame of eight months, with a cost
of $33.295 million;

Option Il —offer ADR, but make payments over time. This option was estimated to
cost $50.63 million plus interest, and take five years;

Option |11 —discontinue ADR and litigate claims. This option was estimated to cost
$61.1 to $66 million, and take 5 or more years.

The Memorandum then made these recommendations:
The Government should continue with the existing ADR process and allocate the
necessary resources to compensate the survivors at atotal estimated cost of $33.295

million (Option I);

The Government should provide a public apology as well as a written apology to
survivors,
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Survivors awards should be exempt from incomefor the purpose of calculating social
assi stance benefits;

The cut-off date for applications for compensation should be six months;

The Government should fund the Family Service Association to administer the
counselling program;

A fund should be established for a crisis intervention help line for one year;

The Government should fund the recording of survivor stories in a manner to be
agreed upon by the parties;

The Government should pay thesurvivors' legal costsbased upon negotiated capsthat
will not exceed 10% of the compensation agreement.

The memorandum was later submitted to Cabinet by the Minister of Justice. The Deputy
Minister also submitted an accompanying memorandum. In it, he said:

I think it isimportant for this Government to compensate fairly for abuse that has occurred
inthe past. | think it is possible to reach an agreement with the lawyers representing victims
if Cabinet approves the recommendations in the attached memorandum. If we are unable to
resolve thisin a satisfactory manner soon, | am concerned there will be significant negative
comment in the press and negative editorial comment fuelled by the large number of lawyers
and victims.

Atameeting on March 21, 1996, Cabinet adopted the recommendation to moveforward with
the ADR process and to compensate survivors as proposed. It must be noted that Cabinet had not
been presented with any proposed MOU or with any final position asto the levels of compensation
for individual claimants.

When Government negotiators and claimants counsel next met on April 3, 1996, the
Government presented adraft MOU. It provided, amongst other things, that survivorswhose claims
were determined to be valid either through negotiation or file review would be compensated for both
sexua abuse and physical abuse perpetrated, condoned or directed by employees of the Province
while the survivors were resident in the ingtitutions. Disputes respecting the truth of the allegations
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of abuse or the quantum of compensation would be resolved either through negotiation or through
the file review process. The Government was to respond to a demand within 45 days.

The unofficia minutes of the meeting reflect that counsel for the claimants were assured that
the Government would have to have a concrete reason for doubting a claim. Such situations would
befew in number. Generally, the Government would take the survivor’ sword that he or she had been
abused. Asaresult, medical and psychiatric reports would be unnecessary. Although the Roseway
Hospital had some medical records, the Government would not be testing claims (presumably against
those records) to any great extent. Various other issues were a so discussed, including the meaning
of condonation, when arelease had to be signed by aclaimant, and the payment of legal feesincurred
by clamants in initiating civil litigation, participating in the negotiations, and pursuing the
compensation process contemplated by the MOU.

The sixth meeting was held on April 10, 1996. It dealt dmost exclusively with the payment
of lega fees. According to the unofficial minutes kept by the Government team, Ms. Simon stated
that 10 hourswas areasonablelimit for claimant legal feesincurred during the compensation process,
givenitssummary nature. Theminutesalso record her commenting that if the Government proceeded
with the proposed process, it would be very opentoinvalid claims. Therewould be aneed to ensure
that people coming into the process were telling the truth. She stated that the Government expected
alower percentage of invalidated claims than the three percent reported in Ontario. However, the
minutes also indicate that Ms. Simon suggested “an onus need be placed on clientsto bevalid.” | am
not convinced that these minutes, which appear to record somewhat inconsi stent comments made by
Ms. Smon, areentirely accurate. 1n somerespects, they also do not appear to conformto comments
made by Ms. Smon to my staff. It seemsclear, fromthetotality of materialsand withessesavailable
to me, that Ms. Smon was a strong proponent of the proposition that the vast majority of claims
were valid and rigorous verification was not required.

The seventh and final meeting was held on April 20, 1996. The principal topics of discussion
were legal fees and the timing of payments to the claimants’ lawyers.

On May 2, 1996, Mr. McCrae and Ms. Maclntyre circulated the final version of the
Memorandum of Understanding to the claimants’ lawyers. Asnoted intheir cover letter, asignature
by counsel signified consent asto formonly. Each claimant would decideindividually whether or not
to participate in the process set out in the MOU. The effective date of the agreement was June 17,
1996, with a cut-off date of December 18, 1996 for filing claims.
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On May 3, 1996, the Minister of Justice announced in the legidature the establishment of the
Compensation Program. As part of that announcement, he delivered this apology:

At thistime, formally and publicly, | want to apologize to the victims. They were in no way
responsiblefor what happened to them. On apersonal level, and on behaf of the Government
of Nova Scotia, | want to say sincerely, | am sorry. Also, | will be conveying my apology to
thevictimsinwriting. We cannot change the past. We cannot make up for the suffering that
has been inflicted but we can help victims to rebuild their lives and their futures.

Terence Donahoe, then justice critic for the Official Opposition, responded to the
announcement by applauding the Government. He said it appeared that a “very serious, legitimate
and sengitive approach [had] been taken to respond” to the problem. He aso extended his party’s
apology to the victims of abuse.

Throughout the discussions leading up to the MOU, there appeared to be little discussion of
the legal status of the end product. The Minister referred to it as an agreement. As earlier noted,
clamants counsel may not have regarded it in the same way. Interestingly, the status of the MOU
was later revisited (as discussed in alater chapter) when the Government made unilateral changesto
the program mid-stream.

6. ANALYSIS

Thissection of the Report documentsthe discussionsthat |ed to the creation of theMOU. The
discussions between claimants' counsel and Gover nment official swer e characterized differently by
each in their interviews with my staff. Government officials regarded them as true negotiations,
leading to agreement. Claimants counsel felt that there was a power imbalance in favour of
Government, to the point that terms were often imposed, rather than negotiated.

In my view, inadequate consideration was given to what the MOU’s legal statuswas. This
later became obvious when the Gover nment made unilateral changesto the program, scrapping the
MOU. Having said that, | am not persuaded that the claimants counsel were at such a
disadvantage that their discussions cannot be regarded as negotiations. The claimants were
represented by for ceful and effective counsel. Publicopinionlargely favouredtheir position, putting
pressure on the Gover nment to fully accommodate their interests. Paula Smon, the Government’s
chief negotiator, was herself highly motivated by experience and background to recognize the
claimants plight. The Government had already announced that an ADR program would be
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negotiated with thefull participation of claimants' counsel. Finally, thetermsof the MOU belieany
suggestion that the Gover nment imposed a one-sided processupon claimants. Onthecontrary, some
features of the MOU support the view that claimants counsel were full participantsin the process.
For example, claimantswere given theright to choose the per son who would conduct thefilereview
of their claim, froma list of file reviewers chosen in advance by the claimants (and accepted by the
Province).

Duringthesenegotiations, it becameappar ent that the number of claimantshad dramatically
increased, and was continuing to increase. Based upon the 89 complainants who came forward to
Mr. Stratton, the Gover nment had contempl ated that two or three times that number might advance
claims. It was felt that this estimate was supported by the experience in other jurisdictions.
However, by March 8, 1996, it appear ed that the number had grown to approximately 350. (Indeed,
onMarch7, 1996, the RCMP advised the Deputy Minister that 410 alleged victims had already been
identified.) Asthe numbersincreased, cost projections were adjusted to anticipate 500 claimants.
These numbers caused Government officials to reconsider the available options. For example, in
February 1996, Ms. Smon considered whether the budget should be increased to $30 million, the
cap should be reduced to $60,000, the present budget should simply be divided amongst all
claimants or negotiations should be terminated altogether. What is striking — indeed remarkable
— isthat there is no demonstrated appreciation that the number of claimants should invite some
introspection about the validity of all of these claims. Indeed, if one examines the cost estimates
presented by Ms. Smon, they assume the validity of all 500 claims!

This attitude is seen in the Government’ s negotiating stance on validation. In discussions
with claimants' counsel, Gover nment negotiator s suggested that validation was unnecessary where
criminal convictions had been registered. Thiswas an appropriate concession. Where validation
of aclaimisinherent inacriminal finding of guilt, it should be unnecessary to compel the claimant
to re-establish the abuse. However, the Government promoted minimal validation for all other
claims as well. It was looking for a summary process. With few exceptions, the Government
regarded the statements of abuse to be true and did not generally anticipate disputes over whether
abuse occurred. Asa result, statements taken by the Murphys or by the 11U would be accepted. At
times, Government officials indicated that they would look for documentary confirmation that the
employee and resident wer e at the ingtitution at the same time, and that some medical records might
have to be examined. But the view was also expressed that medical and psychiatric records would
generally be unnecessary. There would have to be a concrete reason for doubting a claim.
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It is ironic that claimants counsel, concerned that their clients might be disbelieved,
advocated a more stringent type of validation process. an arbitration hearing to resolve disputed
claims. Later, to respond to the Government’s desire for a speedy process, they proposed that the
hearing not exceed three days. However, this was rejected by Government officials.

It is not surprising that Government officials did not contemplate the possibility that
employees should be parties to the negotiations that led to the MOU. The alleged abusers had not
participatedinsimilar programsin Ontario and elsewhere. Their participation alongside claimants
would have been regarded, given the outlook at that time, asre-victimizing the victims. Aswell, the
point would have been made that empl oyees wer e not affected by this process: they were not being
asked to make admissions of liability or compensate the claimants. It is, however, surprising that
Government negotiatorsdid not even contemplate arole for employeesin being heard asto whether
the claims were valid, that is, as part of a validation process.

In my view, the position advanced by the Gover nment negotiatorsthat little or no validation
wasrequired for claimswasarecipefor disaster. It wasunsupported by the Sratton ‘findings.” As
| earlier noted, even the most generous inter pretation of the Stratton Report could hardly justify the
uncritical acceptance of unverified claims which were never made to Mr. Stratton.

The Government’ s approach was rooted in several fundamental errors. It is necessary to
elaborate upon two of them here.

Itiswell recognized that thetrial processcan have a potential adver se effect upon those who
have truly been the victims of sexual and physical abuse. Government negotiators, and otherswho
designed the Government’ sresponseto reports of institutional abuse, had a legitimate concern that
victims not be re-victimized through highly adversarial litigation that would force them to re-live
their abuse, see the veracity of their claims disputed and, in some cases, endure public shame,
embarrassment and even ridicule. The latter was of particular concern for those who had put their
prior lives as young offenders behind them. A public airing of their claims might expose their past
to those close to them.

These concerns justified consideration as to how the emotional well-being and privacy
interests of claimants could be sensitively accommodated. | have no doubt that, in designing its
response, the Government was al so motivated by concerns over its finances and public perception
of itsattitude to abuse and abusers. These concernsmadeit predisposed to an approach that would
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avoid a public inquiry, and dispose of the issue expeditiously and in a way compatible with fiscal
constraint.

However, in addressing its concerns, the Government fell into fundamental error.

First, there was often an uncritical acceptancethat all but a minute number of claimswould
be |egitimate — regardless of who was making the claims, how the claims had been generated, the
existence of any motivation to make fal se claimsand, most important, the absence of any meaningful
disincentives put in place to the making of false or exaggerated complaints.

This somewhat rigid perspective to the credibility of claimants may be viewed in the context
of how the credibility of sexual abuse complainants had been addressed in the past.

In times gone by, the credibility of sexual abuse complainants was often discredited based
upon a notion that such complainants were presumptively unreliable. Some time ago, the Criminal
Code removed requirements that sexual offence complaints be corroborated in order to be relied
upon in criminal proceedings, or that mandatory directions as to the dangers of acting upon
uncorroborated complaints be given to juries. Now, the presence or absence of corroborative
evidence is merely a circumstance to be considered in assessing the veracity of any witness. Itis
accuratetosaythat“ [t} heremoval of statutory provisionsthat these witnhesses need be corroborated
or need to be the subject of a caution recognizes that they are not presumptively unreliable but
should be evaluated on the basis of the strength or weakness of their evidence in each case.”

Smilarly, sexual offence complai nantswer e historically discredited based upon ster eotypical
notions or myths as to how true victims of sexual abuse could be expected to act. For example, it
was felt at one time that an allegation of sexual abuse was inherently unreliable unless the
complainant made a complaint or disclosureimmediately or shortly after the event. Indeed, judges
were obligated to instruct juries that an adver se inference could be drawn against a sexual offence
complainant who did not make a ‘recent’ or ‘fresh’ complaint. Again, legisative and judicial
interventions have now made clear that the importance to any complainant’s credibility of the
absence of a timely complaint should be decided on a case-by-case basis. “[T] he significance of
a complainant’s failure to make a timely complaint must not be the subject of any presumptive

®Rohins, supra, at p. 270
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adverse inference based on now-rejected stereotypical assumptions of how people, particularly
young people, react to being sexually abused.” ™

Judicial and legidative developments that permit the evaluation of sexual offence
complainants, indeed any witnesses, free from stereotypical or discredited notions about their
credibility, can only be welcomed. However —and hereisthe critical point — these stereotypical or
discredited notions cannot be replaced with equally pernicious notions that all sexual offence
complainants should be regarded as presumptively reliable, regardiess of their backgrounds or the
circumstances under which their complaints were brought forward.

This point can beillustrated in a variety of ways. Sexual abuse claimants should not be
regarded asimmune fromthetemptationsand i ncentives— particularly monetary —that move human
beings generally, just because they allege sexual abuse. The fact that young offenders may be
targeted for abuse because of their vulnerability, and because they are less likely to be believed,
does not mean that their institutional history for deceit or criminality should be discarded in
evaluating their credibility. The fact that abused young offenders may be reticent to report their
victimization while in an institutional setting should be considered in assessing the importance, or
lack thereof, of an untimely complaint, as should the fact that their complaints may only have been
forthcoming after the Government created expectations of compensation for abuse.

Much of this was lost upon those who designed the Government’s response and who
negotiated the Compensation Program. Perhaps thisis explained, in part, by the undeniable fact
that young people had been abused by MacDougall and others within the Province' s institutions.
It might also be explained by the revelations of institutional abuse in other provinces. Thereisno
doubt that Paula Smon, who came to the program as Director of Victim Services, was predisposed
by her background and training to accept allegations of abuse asvalid. The Reportsof Mr. Stratton
and Ms. Samuels-Sewart contributed to the problem. Aswell, infairness, it must be noted that even
a number of I1U investigators, who later came to regard the majority of claims as false, believed
during thiscritical period of January to May 1996, that the vast majority of claimsweretrue.” For

©lpid. at p. 273

™n the internal memorandum from the I1U investigators to Mr. Barss of March 27, 1996, after conducting
approximately 35 interviews of claimants, the only investigative concern raised by the investigators was the volume
of documentation. In our discussions with Staff Sgt. Frank Chambers he described that in this early time period,
Government workers whom he encountered presumed the guilt of former and current employees. They felt it was
simply amatter of going through the formalities. Chambersdid not think he got caught up in that mind set; he wanted
to see how the evidence bore up to scrutiny. He said it was hard to believe that these people had al come forward if
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these and other reasons, some of those who designed the Gover nment’ sresponse and negotiated the
Compensation Program assumed uncritically that those who would claim they had been abused,
were abused. It was thought that one could predict the likely percentage of fal se claims — expected
to be minutein number — as some sort of objective fact,”? asif the design of any programthat invited
claimantsto come forward wasirrelevant to how many fal se claimswould be generated. Asaresult,
verification assumed little or no importance in the design of the Compensation Program. In turn,
| am convinced that the unimportance of verification created a climate conducive to false and
exaggerated claims to being made.

It isinstructive that even the claimants who met with me recognized the obligation to verify
abuse claims, to separate out true and fal se claims, and provide alleged abuser swith an opportunity
to respond. As | earlier noted, their counsel urged the Government to adopt a more stringent
verification process, albeit out of concern that valid claims would otherwise be discarded.

Therewasa second fundamental error reveal ed in the Gover nment’ snegotiationsrespecting
the MOU. Government officials assumed that only an ADR process which sheltered claimantsfrom
acritical evaluation of their claims— even to the point of excluding empl oyees fromany meaningful
participation — could accommodate the concerns of true victims of abuse. Cabinet was effectively
asked to choose between not accommodating victims by forcing themto pursuetraditional litigation
and accommodating victimsthrough a user-friendly ADR process. Itisa serious mistake to assume
that neither traditional litigation nor arbitration can accommodate the needs of true victims of
abuse. To a greater or lesser extent, both can.

Furthermore, an alternative process such as a compensation program can even better
accommodate the needs of true victims of abusein a way that is compatible with the need to discover
the truth and to accommodate the rights of those accused to defend themselves. This was not
understood. Instead, out of concern for the needs of true victims, the Government was prepared to
jettison components of programs in Ontario, already victim-sensitive, to better serve the victims
needs. In so doing, it failed to appreciate that those components wer e sometimes designed to better
ensure the integrity of the process.

the complaints were not true, but if true, it was also hard to believe that they had not surfaced before.

2In anumber of interviews by my staff with both claimants’ counsel and Government negotiators, there were
varying recollections as to the likely percentage of fraud — 3%, 5% or 10% — that would be regarded as tolerable by
the Government.
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| will later address how the needs of true victims can be accommodated in ways that
nonethel ess remain consistent with the obligation of Government to ensure that the compensation
processiscredibleand fair. Thereisno doubt that true victims can be better accommodated as one
moves away from formal litigation and towards private arbitrations and specially designed
compensation programs. The partiescan craft their own rulesto appropriately balancetheinterests
of affected parties. For example, the parties may agree that the fact-finding remains confidential,
an important consideration for complainants who would otherwise risk public exposure as former
offenders.

Of course, in somerespects, that iswhat the Gover nment negotiator sthought they wer e doing
in designing and implementing the Compensation Program: moving to an ADR process that
sensitively served the interests of the complainants and prevented their potential re-victimization
through traditional litigation. However, fundamental in any balancing of the interests of both
claimants and adver se parties, isa recognition that the process must resol ve disputed factsin a way
that is credible and fair.

In our interviews with Gover nment officials the view was expressed that employees did not
need not be involved in the design of the Compensation Program. Their point was that the decision
to compensate individual claimants was made without prejudice to the employees implicated as
abusers. Settlements and file review decisions wer e confidential and were not legally binding upon
employees. Employeeswere required to make no financial contribution to the process. They would
benefit fromthefullest of legal and constitutional protections, should they haveto defend themsel ves
incriminal, civil or disciplinary proceedings. Accordingly, it was said, employees were not in any
way prejudiced by the process.

As will be developed elsewhere, there are serious difficulties with the view that employees
were not prejudiced by this process. The very public apology offered up by Government on May 3,
1996, followed by the compensation of many hundreds of claimants, and the reassignment or
suspension of staff, sent a very clear message, particularly in small communities, that the guilt of
many employees had been decided.

But leaving aside prejudice to employees for a moment, in my view, adoption of a process
that did not credibly evaluate the legitimacy of individual abuse claims undermined the integrity of
theprocessitself. It violated Government’ smoral and fiscal responsibility to the public. Arguably,
it also violated Government’s duty of care towards its own employees. And ultimately, it harmed
those true victims of abuse whose victimization is now uncertain in the minds of the public.
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The March 8, 1996, memorandum submitted to Cabinet presented two alternatives to
continuingwiththe ADR process. making paymentsover time, at an expected cost of $50.63 million,
or litigating, at an expected cost of $61.1 to $66 million over five years. They were presented as
more costly and lengthy than ADR. But were they? The numbers associated with the option to
litigate assumed that 450 of the 500 anticipated claimants (90%) would pursue litigation. The
number s al so assumed that 100 cases would be fully litigated, with in-house counsel legal services
costing $145,000 and damage awar ds ranging from $88,000 to $102,000 per case. It was assumed
that the remaining 350 cases would settle within the same range. Added to the cost of this option
were estimates for a publicinquiry. | recognizethe difficultiesin accurately predicting the costs of
litigation. However, the available documentation did not reasonably justify an estimate of $145,000
for in-house legal services, or that 90% of claimants would pursue litigation. For example, the
assumption had been in July 1995 that only 50% of claimants would pursue litigation. Thisis not
to say that the ADR process, with a fair and accurate verification process, should not have been
pursued. Rather, itisto say that the memorandum virtually made continuation of the ADR process
the only sensible option.

Cabinet approved the continuation of the process, with an anticipated budget of $33.3
million, on March 21, 1996. Thereisno indication that the above issues — the appropriateness of
a process that minimally verified claims, that excluded employees from any role in a verification
process, that did not require statements under oath — were raised with Cabinet.

The MOU was finalized within a short time of Cabinet’s approval. Indeed, the entire
negotiations spanned only seven meetings and approximately three months. It isinteresting that
Cabinet’s earlier approval in July 1995 had contemplated a year-long negotiation process, even
when it was expected that the negotiations would take place with one or two advocacy groups
representing all claimants. Despite internal and external pressures, it is difficult to see why the
Government felt compelled to conclude the negotiations so hastily.

As detailed in Chapter VIII, the [IU and RCMP investigations were underway. Even at the
earliest stages, the enormous investigative task was apparent. Mr. Sratton’ sinvestigatorstold my
staff that time had not permitted them to look for or obtain medical records, speak to medical
personnel or even obtain records to confirm the presence of complainant and employee in the
institution at the sametime. New documentation was being uncovered. By December 1995, the llU
had uncovered well over 1,000 files which had not been available to the Sratton investigation. The
RCMP had assembled a task force, which suggested there wer e volumes of documentary material,
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requiring major case management. By March 7, 1996, nine investigators were committed to the
task. Potential claimants were being identified.

In my view, as the number of claimants escalated to a level not previously contemplated (at
least by the Government), it was important that decisions as to the scope and nature of the
Compensation Program be based upon adequate information. Inthiscontext, thismeant that, at the
very least, the Government should have structured a process that permitted it to determine the
number of eligible claimants prior to concluding the MOU. Alternatively, as was done in
Grandview, the Government could have closed eligibility to the program, while recognizing that
later claimsmight still be dealt with, but not necessarily in the same way. Or, the Gover nment could
have decided to defer resolution of claims not already validated through the criminal process until
criminal and/or disciplinary proceedings had been completed. No doubt, it would have been
contended that true victimswould be harmed by these approaches, and that any such measurewould
havedriven claimantstolitigate. Bethat asit may, a Gover nment response with true credibility may
have compelled such an approach. Such measures, if adopted, would also have ensured that it was
unnecessary to change the existing program mid-stream, causing individual s whose claims had not
been processed and who had truly been abused, to feel, with complete justification, that they had
been betrayed and unfairly treated.
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VI

The Memorandum of Under standing

1. INTRODUCTION

This chapter summarizes the Memorandum of Understanding (“MOU”) that initially served
as the framework for the Compensation Program. The full MOU is reproduced as Appendix “F".

The MOU covered the three institutions at which the Stratton Report found that abuse had
occurred: the Nova School for Boys (Shelburne Y outh Centre), the Nova Scotia School for Girls
(the Nova Scotia Residential Centre) and the Nova Scotia Youth Training Centre. It provided
compensation for established survivors™ of physical or sexual abuse at those institutions.

The MOU stated that survivors, through their legal representatives, “resolved a process and
parameters for compensation” for the physical and sexual abuse they experienced. It specified that
neither its terms nor the process leading to its creation constituted any admission of liability on the
part of the Province. Indeed, the parties specifically agreed that the MOU would not be introduced
as evidencein any existing or future legal proceedings.

The MOU listed the following as the fundamental purposes of the compensation process.

1 To acknowledge mora responsibility for the Physical and Sexual Abuse
experienced by the Survivors which was perpetrated, condoned, or directed

*The MOU utilized the term “survivor” throughout, defined as an individual who alleged that he or she was
a victim of physical and/or sexual abuse. The term “claimant” was substituted in the later Compensation for
Institutional Abuse Program Guidelines (“Guidelines’), released November 6, 1997. Here, theterm “survivor” isused
when reproducing the language contained in the MOU. Elsewhere, | comment on its use in the MOU.



CHAPTER VII: THE MEMORANDUM OF UNDERSTANDING 143

by employees of the Province during the time the Survivors were resident in
the Institutions;

to affirm the essential worth and dignity of al of the Survivors, who were
residents of the Institutions;

to assist the Survivors, in atangible way, with the healing process;

to affirm to the Survivors that they were not responsible in any way for the
Physical and Sexual Abuse perpetrated, condoned, or directed by employees
of the Province while the Survivors were resident in the institutions; and

to implement financial compensation and other benefits to Survivorsin a
principled, respectful and timely fashion.

2. ELIGIBILITY

Survivorswere eligible for the compensation and other benefitsidentified in the MOU where
it was established, through negotiation or file review, that physical and/or sexual abuse had occurred.
Survivorswhose claimswere validated were to be compensated for abuse perpetrated, condoned, or
directed by employees of the Province during the time the survivors were resident in the named
ingtitutions.

“Physical abuse” was defined to mean any act of physical assault which wasaviolation of the
provisions of the Criminal Code, as that legidation existed at the time the act took place.

“Sexuad abuse” was defined to mean:

() acts of oral, vaginal or ana intercourse; masturbation; fondling; digital penetration;
and acts of sexual interference, which may includeinappropriate watching or staring,
commentsand sexual intimidation; and includes any sexual act whichwasaviolation
of the Criminal Code, asthat legidation existed at the time the act took place; and/or

(i) attempted acts of oral, vagina or anal intercourse; masturbation, fondling, or digital

penetration, which were aviolation of the Criminal Code, as that |egislation existed
at the time the act took place.

3. COMPENSATION CATEGORIES
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Schedule “B” to the MOU established compensation categories and counselling alotments

asfollows:
Categories Description Range of Awards | Counsdlling
Allotments
Category 1 | Severe Sexual and Severe Physical $100,000-$120,000 | $10,000
Category 2 | Severe Sexual and Medium Physical $80,000-$100,000 | $10,000
Severe Physical and Medium Sexual
Category 3 | Severe Sexua and Minor Physical $60,000-$80,000 | $10,000
Severe Physical and Minor Sexua
Category 4 | Severe Sexud $50,000-$60,000 $10,000
Category 5 | Severe Physica $25,000-$60,000 $10,000
Category 6 | Medium Physical and Medium Sexual $50,000-$60,000 $7,500
Category 7 | Minor Sexua and Medium Physical $40,000-$50,000 $7,500
Minor Physical and Medium Sexud
Category 8 | Medium Sexua $30,000-$50,000 | $7,500
Category 9 | Minor Sexual and Minor Physical $20,000-$30,000 | $5,000
Category 10 | Medium Physical $5,000-$25,000 $5,000
Category 11 | Minor Sexual $5,000-$30,000 $5,000
Category 12 | Minor Physical and/or Sexual Interference | $0-$5,000 $5,000

Schedule “C” to the MOU provided guidelines as to the type and frequency of abuse that
would merit inclusion in each compensation category. It read in part:

The number of incidents may not be determinative of category, but may offer guidance to
determine category. Cases shall be evaluated in the context of Statements available for
review. After determining which category a Survivor shall be placed in, afile reviewer shall
consider any aggravating factors present and may, on the basis of the aggravating factors,
move the Survivor up within the range of that category. The absence of aggravating factors
in any particular situation shall not preclude a Survivor from being placed at the top of a
category range.
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For purposes of clarity, any act which constituted sexual assault or attempted sexual assault
under the Criminal Code, asit existed at the time of the act, aswell as sexual interference as
outlined herein, shall be considered to be Sexual Abuse. (Emphasisin the original.)

An example of the contents of the schedule is provided below:

SEVERE SEXUAL  Type of abuse:

H# anal intercourse
# vaginal intercourse
H# ora intercourse

Duration/Number of Incidents:
H# repeated, persistent, characterized as* chronic”, “ severe’

Aggravating Factors:

verbal abuse

withholding treatment
long-term solitary confinement
racist acts

threats

intimidation

HEHEHHFHH

No monetary compensation was available for any psychological consequences of the abuse.

4. PROCESS

Compensation wasto be determined by referenceto written signed statements of thesurvivor.
These statements had to have been taken by Mr. Stratton’s investigators (Facts-Probe Inc.), the
Internal Investigations Unit (“I1U”) or apolice agency.” At the option of either the survivor or the
Province, medical recordsof any of theinstitutionsat issue could also be considered. Reference could
be made to medical reports prepared for the purpose of establishing physical abuse, physical injury
or physical disability where no other independent records existed.

Survivorswere entitled to access any of their statementstaken by Facts-Probelnc. or thellU.
They were al so entitled to access any other statement with the prior consent of its author, aswell as

"Statements given by a survivor and reduced to writing or recorded on audiotape or videotape with a view
to validating a claim could not be released to the public without the survivor’s prior written consent.
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any medical, educational, social work or probation files kept or maintained by the institutions “in
respect of the survivor personaly and not related to others.”

Disputesrespecting thetruth of the allegations of abuse or the quantum of compensation were
to be resolved either through negotiation (with an official called an *assessor”) or, failing resolution,
through afile review process.

A survivor was required to make a Demand upon the Province. The Province then had to
respond within 45 days. |If the demand was accepted, then payment in full had to be made within 20
daysof acceptance, and in any event not later than 65 daysfrom the date of the Demand, upon receipt
by the Province of arelease signed by the survivor.

Therelease had to be in the form attached as Schedule “D” to the MOU. The form reflected
that the survivor understood that the provision of any benefit under the MOU was made without any
admission that the Province or its agents were negligent, in breach of any duty, or in any way
responsiblefor the survivor’ sinjuries or damages, and that liability wasdenied. The Provinceand its
present and former agents who were involved in the administration of theinstitutions were also fully
released from potential civil actions. The survivor was ill entitled to sue any employee who
committed abuse against him or her.

If anegotiated agreement was not reached within 45 days of the Demand or such further time
as could be agreed upon, the survivor could continue to negotiate with the Province or give notice
that the Demand will be submitted to file review.

5. FILE REVIEW

The MOU stated that thelist of file reviewers had been chosen by the survivors and accepted
by the Province. The list was attached to the MOU as Schedule “A”.

A survivor wasto choose hisor her file reviewer from Schedule“A”. The choice could only
be rg ected by the Province for a conflict of interest.

The survivor’ s Demand was to be submitted to thefile reviewer, with acopy to the Province.
The Province then had 20 days to forward its Response to the file reviewer.
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Subject to the file reviewer’ s availahility, file review was to take place within 30 days of the
submission of the Demand. (Non-availability could result in the choice of another reviewer.) The
chosen file reviewer could not adjourn or recess a proceeding beyond the prescribed time limits
without the consent of both parties.

The survivor was entitled, upon request, to appear personally or by videotape, audiotape or
telephone before the file reviewer. If the survivor appeared without counsel, no other party could
appear before the file reviewer. If the survivor appeared with counsel to make representations, the
Province could appear and do likewise.

The MOU contemplated that a survivor could make allegations not aready contained in his
or her statement. Where this occurred, the survivor had to choose to either adjourn the file review
immediately and make afurther statement and Demand (in which event the survivor was responsible
for hisor her legal costs from the date of adjournment), or permit the reviewer to disregard the new
allegations when deciding how much compensation should be paid.

The survivors (as a group) and the Province were each to select interview statements taken
by Facts-Probe Inc. which they regarded as representative of each category of compensation (up to
four per category). These*® Statement Volumes’ wereto beprovidedtofilereviewers, without names
and dates. The file reviewer was directed to take them into consideration when determining the
amount of compensation.

Thefilereviewer wasto render awritten decision to the survivor and the Province within 30
days of either the Province' s submission or the appearance before the file reviewer, whichever was
later. One hundred dollarswasto be deducted from thereviewer’ sfeefor every day the decisonwas
late. The decision had to accord with the guidelines in Schedule “C” and it could not exceed the
monetary limits contained in Schedule“B”. The MOU stipulated that the decision was final and not
subject to apped or judicia review.

Compensation awardswereto be paid within 20 days of the decision to the survivor’ slawyer,
intrust, upon the Province' sreceipt of awritten direction to pay signed by the survivor. The money
was deemed not to be income for purposes of Nova Scotialaw.” The Province also undertook to

0n June 18, 1996, amendmentswere approved by Cabinet to the Regul ations under The Family Benefits Act
and The Social Assistance Act to provide that the compensation payments under the MOU were not income for the
purpose of determining family benefits or social assistance.
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request that other jurisdictions enact reciprocating policiesor legidation. (A number of the claimants
were no longer residents of Nova Scotia.)

The Province undertook to treat all survivor information it held or received in respect of a
clamfor compensation in accordance with its Freedom of Infor mation and Protection of Privacy Act
(“FOIPOP") obligations.
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6. COUNSELLING AND OTHER BENEFITS

Interim counselling had been available since July 20, 1995, to amaximum of the earlier of one
year's counselling or $5,000. The survivor was entitled to continue interim counselling until
compensation was payable, a file reviewer determined that no compensation was payable or the
survivor chose to proceed against the Province civilly. A survivor was entitled to long term
counselling in accordance with Schedule “B”, once compensation became due. At that point, interim
counselling was terminated. The long-term counselling allotment could be applied to the cost of
employment, psychological or financial counselling. Any portion of the value of psychological
counsdlling could be transferred to a survivor’'s “spousal partner” or children. The Province was
entitled to require that counsellors be accredited in accordance with the Province' s earlier agreement
to provide interim counselling.

The Province was to provide survivors and/or their counsel with alist of drug dependency
programs available in Nova Scotia. Aswell, the Province had to facilitate and fund the preparation
by an independent recorder of a public report of survivors' testimonials.™

1. LEGAL FEES

Legal feesincurred by survivors, and disbursements and counsel’ stravel time and expenses,
were to be paid by the Province in accordance with rates established in the MOU. Senior counsel
(10+ years' practice) were to receive their usua hourly rate to a maximum of $175 per hour;
intermediate counsel (5 to 9 years' practice) to a maximum of $150 per hour; junior counsel to a
maximum of $125 per hour; and articled clerks to a maximum of $75 per hour. These hourly rates
were to include time spent by counsdl’ s office staff.

Such legal fees, travel and disbursements could include those incurred:
1 in connection with discussions to develop the MOU,;

1 in furtherance of a particular survivor’s civil case (other than relating to media
interviews or lobbying for a public inquiry) from the date counsel was retained to the

"This report has yet to be prepared.
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signing date of the MOU, if it was determined that compensation was payable to the
survivor; and

1 on behalf of a survivor after the signing date of the MOU, not to exceed 10 hours
representation.

Onceasurvivor hassigned aSchedule“D” release, all contingency fee agreements previousy
entered into between counsel and asolicitor were revoked and no further such arrangements wereto
be entered into respecting compensation payable under the MOU.

8. ADDITIONAL PROVISIONS
Entitlement to the lawful heirdestate of a survivor who had died was established.

The Minister of Justice, on behalf of the Province, within 30 days of the effective date of the
MOU, had to convey apublic apology to the survivors and their families for the physical and sexual
abuse that the survivors experienced while resident in the institutions. Following the settlement of
any individual claim, the Minister was also, by personal |etter to the survivor, to convey an apology
to that survivor.

At his or her option, a survivor who was entitled to compensation could have al or part of
that compensation paid by way of structured settlement.

To be dligible for compensation, a survivor, within six months of the effective date of the
MOU, had to give written notice of hisor her intention to make a Demand upon the Province. Such
ademand had to be submitted within six months of such notice.

9. ANALYSIS

| take issue with a number of the MOU’s provisions. Some are inconsistent with a
meaningful validation of claims. The time lines within which the Province was to respond to an
initial Demand, and respond to a submission to file review, not only reflected Government’s
disinterest in true validation, but also ensured that it could not take place.



CHAPTER VII: THE MEMORANDUM OF UNDERSTANDING 151

The MOU articulated no explicit burden of proof. Itidentified the partiesto appear before
afilereviewer, and the “ Satement Volumes’ to be available to the reviewer to quantify damages,
but otherwise was largely silent as to the procedures at the review. There was certainly no
suggestion that the file reviewer would hear from employees or others adverse in interest to the
claimants. Indeed, not even Gover nment counsel were entitled to attend a file review pertaining to
an unrepresented claimant. Asfor asdocumentary evidence, the MOU reflected that compensation
would be determined by reference to written statements taken by the Stratton investigators, the 11U
or a police agency and, at the option of either party, the institution’s medical records. Certain
medical reports could also be resorted to in certain circumstances. At best, the MOU was mostly
silent as to the documents and witnesses that could be relied upon in determining a disputed claim.
However, it could also beinterpreted —asit was—to significantly limit resort to any material s other
than those explicitly mentioned.

In my view, the gaps in the MOU pertaining to validation supported the apparent
under standing of claimants counsel (based on communications from the Gover nment negotiators)
that little or no verification would be required. Aswe will see, conflicting views soon surfaced as
to how claims should or should not be validated.

| will defer consideration of other provisionsin the MOU until later in the Report, when |
discuss changes made to the program.



VIII

The Commencement of | nvestigations

1. INTRODUCTION

Chapter VI outlined the process from July 1995 to May 1996 which led to the creation of the
Memorandum of Understanding (“MOU”). When the Minister of Justice announced at the July 20,
1995, press conference that the Government had approved an ADR process to compensate abuse
victims, he also stated that an internal investigation was underway that would determine whether any
current provincial employees should be subject to disciplinary action. As previoudly noted, he said
that this examination would reach beyond those who may have perpetrated abuse: the actionsor lack
of action of those who could, or should, have had knowledge of such abuse was also under
investigation. He also announced that the Stratton Report, which had identified crimina activities,
had been turned over to the RCMP for appropriate action. He cautioned, however, that the RCMP
would only approach those victims who consented to being contacted by the police.

Accordingly, during the period leading up to the negotiation of the MOU, the Internd
Investigations Unit (“11U") was formed and commenced operations, and the RCMP initiated an
investigation. Aspart of the investigative process, the Murphys (who had first been engaged by Mr.
Stratton) were re-engaged by the Government. This chapter of the Report examines these
developments.

2. FORMATION OF THE INTERNAL INVESTIGATIONSUNIT

One week before the press conference of July 20, 1995, Paula Simon informed the Deputy
Minister of Justice, D. William MacDonald, Q.C., that she had just learned there were five men on
staff at Shelburne who had been identified by Mr. Stratton as perpetrators of physical abuse. It was
her advice that the Government should take decisive action and release them from their duties.
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On July 18, 1995, Fred Honsberger, Acting Executive Director of Correctional Services,
wrote to the Deputy Minister, endorsing an investigation of current staff members at Shelburne who
wereidentified to Mr. Stratton. In Mr. Honsberger’ sview, theinvestigative and disciplinary process
should be geared towards punishing abusers and protecting young people against further abuse.
However, he cautioned that the alleged perpetrators must be informed of the specific alegations
against them and that action should not be taken against staff based upon general, unconfirmed
allegations. He noted that the three-part response chosen by the Government was inherently victim-
oriented, unlike a public inquiry which would focus on wrongdoing. Mr. Honsberger made the
following point:

Existing allegations of abuse were made by individuals who understood that the information
was being provided, in confidence, for the purpose of obtaining support for emotiona
problemsand financial compensation. | do not believe that theinformation was provided with
theintent of facing accusers. However legitimate the allegations may appear on the surface,
the accusers should be questioned further regarding the intent of Government to use their
information to take corrective action against the abusers.

Given these considerations, Mr. Honsberger recommended to the Deputy Minister that the
Minister should announce that an investigation was underway, but not give details about it until the
Department of Justice (“Justice”) could gather more information on its likely scope. He further
suggested that the investigation should be conducted by experienced investigators who were
unconnected with Correctional Services. He even suggested that it may be appropriate to consider
some form of a modified inquiry as an aternative to an investigation, depending on the anticipated
scope of the review. This memorandum was the first document that began to outline the make-up
of what eventually became the I1U.

Alison Scott, alawyer with Justice, had acted asthe main liai son between the Department and
the Stratton investigation. After the release of the Stratton Report, she had asked the Murphys to
provide the Department with alist of employeeswho had been named as abusers. Thedifficulty was
that the identity of the named abusers was of limited assistance, absent information asto the identity
of their alleged victims, and the Stratton investigators had made a promise of confidentiality to the
former residents concerning their statements. Scott accordingly asked the Murphys to seek
permission fromtheformer residentsto release their namesto the RCM P and to Government officials.
Thiswould allow the RCMP to conduct acrimina investigation into their claims of abuse. 1t would
also alow the Province to investigate allegations against current employees to decide whether
disciplinary action was warranted, and to determine whether the names of any current or past
employees should be placed on the Child Abuse Register.
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OnJduly 31, 1995, Duane Murphy provided Scott with thelist of current and former employees
who had been identified as abusersto Mr. Stratton. He aso confirmed that Facts-Probe Inc. would
endeavour to contact all complainantsto determineif they would cooperate with the Department for
disciplinary purposes and forego their promised right of confidentiality with respect to a crimina
investigation.

Ms. Scott provided a consent form to the Murphys for their use:

I, , of , in the Province of
, hereby consent to the release of my name and any information
given by me in the course of the Stratton investigation, or in the course of afollow-up to this
investigation, of abuse in provincia ingtitutions to:

Check one, two or al three:

[1] 1 The Province of Nova Scotia

[1] 2. The Royal Canadian Mounted Police, or other appropriate police force.

[1] 3. To determine whether the allegation of abuse can be investigated by a

relevant Children’s Aid Society or the Province for the purpose of entering
the abuser’ s name in the Child Abuse Register.

DATED this day of , 1995.

Witness Signature

OnAugust 15, 1995, Scott reported to the Minister of Justice on thefollow-up to the Stratton
Report. She advised him of her instructions to the Murphys, noting that they were to give priority
to contacting thoseindividual swho had made all egationsagainst current employees. Shealso advised
that she had directed the Murphys to follow up the new complaints which had come forward since
the Report was published.

The Murphys eventually contacted the Stratton complainants with a view to obtaining the
requested consent. Some gave their consent; others did not.

In September 1995, the 11U was formed to conduct an investigation respecting current
employeesalleged to have committed physical or sexual abuse at Shelburne, aswell asthosewho may
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or should have had knowledge of such abuse. The Deputy Minister of Justice circulated a
memorandum within the Government, requesting that the 11U investigatorsbe provided with the same
accessto Provincial files, records, information, facilities, premisesand personnel that hehimself would
be given.

The 11U was headed by Robert Barss, Executive Director of Policing Services. In addition
to Barss, there were three investigators. Dennis Kelly, David Camp and David Horner. Camp left
after amonth and was replaced in early November 1995 by Frank Chambers.

In a press release dated October 17, 1995, the Minister of Justice disclosed that there were
then 60 allegations by 25 complainants of physical abuse by a number of current employees. It was
stated that, “[s|hould the 11U uncover anything criminal in nature, the fileswill be turned over to the
RCMP.” TheMinister also announced that filesrelating to the investigation were being collected and
that several hundred had been secured. It was expected the 11U investigation would take a few
months.

3. OPERATION OF THE INTERNAL INVESTIGATIONSUNIT

On October 12 and 13, 1995, 11U investigators met with some Shelburne employeesand gave
them written notices that allegations had been made against them. These notices included the name
of the accuser and the time frame of the alleged assault. At that point in time, al allegations against
current employees involved physical, not sexual, abuse.

On October 18, 1995, Mr. Honsberger sought direction from the Deputy Minister on the
procedure that should follow service of notices of allegations. Honsberger suggested that employees
should either remain on the job, be redeployed, or be directed to stay at home with pay, pending the
completion of the investigation. The choice would depend on the nature of the allegations and the
surrounding circumstances.”’

By memorandum dated October 25, 1995, Mr. Honsberger confirmed for the Deputy Minister
that the [1U investigation was to:

" never saw any documentation from the Deputy Minister specifically indicating whether he agreed with Mr.
Honsberger’ s suggestions. However, given the subsequent memorandum from Honsberger, outlined next in the text,
| assume he did.
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Provide for the safety of young offenders held at Shelburne now and in the future by
assessing the potential for physical abuse by existing staff who have been named as
perpetrators.”

Determine whether existing staff should be removed from the facility or re-deployed
pending the investigation for safety purposes.”

Gather evidence of abuse perpetrated by current employees for consideration in
disciplinary proceedings.

Determine whether supervisory staff at the time of the alleged incidents of sexual or
physical abuse had knowledge of theabuse. 1f they had knowledge, what did they do?
If they did not know, why did they not know?

Gather evidence of unprofessional conduct by supervisors or management staff for
consideration in disciplinary proceedings.

Determine what administrative action is required to prevent abuse in future.

Honsberger stated that the investigative team was in the process of determining the location,
type and extent of “material, documentation and potential witnesses that may be required for
evidence.” Priority was being given to “alegations against existing staff.”®® The Nova Scotia
Government EmployeesUnion (“NSGEU”) had been notified of the processthat was being followed.

Honsberger added that there were nine current staff members at Shelburne who were facing
alegations from 25 former Shelburne residents. Correctional Services administrative staff had
reviewed the details of the alegations against each employee to determine:

"®The 11U’ s mandate was expanded dightly by Mr. Honsberger on November 15, 1995, to refer to assessing
the potential for “abuse” by existing staff, and not just “ physical abuse”.

“0On November 15, 1995, it was made clear that the [1U would simply gather evidence to permit the
Departments of Justice and Community Services— not the 11U — to make this determination.

®The referenceto priority being given to allegations against existing staff may be somewhat confusing since
the 11U was formed solely for the purpose of scrutinizing allegations against current staff. My staff spoke to Mr.
Honsberger about this. He advised that by “ existing staff” he was referring to employees in the institutions who were
still assigned to deal with children, as opposed to employees in managerial -type positions or who had been sent home
or re-assigned.



158  SEARCHING FOR JUSTICE

1 whether the alegations were of sufficient severity to suggest that existing residents
of Shelburne would be in danger if the employee continued to work in his or her
current capacity pending the investigation;

whether the nature of the allegations suggested that the employee should be
reassigned in a manner that would prevent the employee from having contact with
residents pending the investigation,

whether the empl oyee should be asked to remain away from the workplace, with pay,
pending the investigation.

Early on, the 11U sought access to the materials generated by the Stratton investigation.
On November 7, 1995, Harry and Duane Murphy wrote to Ms. Scott as follows:®

During our conversation, Mr. Horner [one of the I1U investigators] told methat they had been
in touch with Judge Stratton with regard to their desire to review the material accumulated
during his investigation, which is now stored at 5151 Terminal Road. He said that Judge
Stratton told them he didn’t see a problem with this. Mr. Horner also stated that they talked
to you and you didn’t have a problem with them reviewing the material either. He then asked
me if there was anything contained in the boxes of materials which would be of interest to
them. | told him | would review our document list and | would advise them accordingly.

I informed Mr. Horner that you, Duane and | discussed the materials stored at 5151 Terminal
Road. | told him that you gave us explicit instructions not to release any statements from
Judge Stratton’ s investigation to anyone without [the] benefit of a Release Form.

Wewill take this opportunity to raise the issue of the confidential nature of Judge Stratton’s
investigation, bearing in mind that we not only interviewed victims, but we also interviewed
abusers. (Emphasisin the original.)

Access to these materials remained a contentious issue both for the 11U and the RCMP for
yearsthereafter. A May 28, 1997 request by file assessors for the code used by Mr. Stratton to refer
to complainants and counsellorswas declined. On January 5, 1999, Frank Chambers of the l1U aso
requested accessto the Stratton materials and, in particular, to the code used in the Stratton Report.

gwhilethetext of the letter might lead the reader to believe that it was only from Harry Murphy, both he and
his son signed it.
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Thisrequest was a so declined. Justice officialsinformed Chambersthat they did not know the code
and that instructions from Mr. Stratton were that this was to be kept confidential. The view was
expressed that the Department was bound to honour Mr. Stratton’ s assurances of confidentiality.
Later requests were again declined. Accessto the Stratton materials by the Halifax Regional Police
Service was obtained through the execution of a search warrant in the Cesar Lalo investigation, but
was restricted to those materials pertaining to Lalo.** More recently, RCM P investigators (pursuant
to Operation Hope) executed a search warrant and thereby finally obtained access to the Stratton
materials.

At an early stage of the I1U operations, concerns were raised about the difficulties caused by
simultaneous investigations by the police and the 11U. On November 3, 1995, Chief Superintendent
Dwight Bishop, the officer in charge of crimina operations for the RCMP, wrote to Mr. Barss
expressing his continued concern regarding the disciplinary investigation being conducted by the 11U
at the same time the RCMP were conducting a crimina investigation. He felt that the parale
investigations could, albeit unintentionally, cause or be perceived to cause an abuse of process. He
requested that Barss identify who the [1U investigators would be interviewing and document the
instructions and precautions that had been established to ensure the criminal investigation was not
tainted. He aso informed Barss that RCMP investigators throughout the Province were preparing
to interview al known victims, witnesses and offenders.

Bishop wrote to Ms. Scott on November 8, 1995, advising that the RCM P had selected four
investigators from different parts of the Province, and that he would try to meet with them on
November 20, 1995, to formally begin the investigation. He also advised Scott that, despite
assurancesfrom Barssthat the 11U investigation would not interfere with the criminal process, he still
had concerns.

The Justice Coordinating Committee® met on November 10, 1995. In amemorandum dated
November 16, 1995, Douglas Keefe, Executive Director, Legal Services, summarized to Mr. Barss
the discussions which had occurred.

8A ccesswas al so obtained by the Province' sinsurers, following an Order for Production under civil procedure
rule20.06 inthelitigation by the Province against itsinsurers: A.G.N.S. v. Royal and Sun Alliance I nsurance Company
et al. (2000), 190 N.S.R. (2d) 208.

8A committee of senior managers of the Department.
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The Committee decided that if the I1U found evidence of sexual abuse, it was to be turned
over immediately to the appropriate police department. ThellU would continueitsinvestigation only
if that could be done without compromising the police investigation. The I1U was to meet with the
relevant police forces to establish protocols for turning over information and continuing the internal
investigation. Evidence of physical abuse would aso be turned over to the police, and the interna
investigation would continue.

The memorandum described “a potentialy serious and unresolved problem:”

[T]hrough the efforts of Factsprobe (sic) and now the internal investigation unit, statements
have been obtained from former residentsthat the former residents have directed not be turned
over to the police. Potentialy we have information regarding the commission of offences
which in the normal course of affairs we would turn over to the police but now are honour
bound not to. The RCMP may have indicated that they would not ask for information given
in confidence to the Stratton Investigation by former residents. This would have to be
confirmed and it will aso have to be confirmed whether this extends to statements given by
former residentsto theinternal investigation unit. Thisisamatter that should be worked out
in aprotocol between the internal investigation unit and the relevant police forces.

Mr. Keefe noted that there were five interests that were potentially competing, but which
should be independent of each other, though coordinated:

1. Safety of residents;
2. discipline of misbehaving employees;
3. criminal investigation/prosecution;

4. civil liability;
5. compensation for victims through ADR.

Also discussed at the Justice Coordinating Committee’s meeting was the request by the
Department of Community Services (“DCS’) for the 11U to conduct an investigation against current
and former employees of DCS facilities. (This request was later refined to extend to current DCS
employees only.)

In a memorandum dated November 24, 1995, the three I1U investigators reported to Mr.
Barss that, several days earlier, they had gone to Shelburne and served the remaining notices of
allegations against current employees. During thisvisit, they learned that there might be file records
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on site that were not previously known to the Department of Justice. They subsequently recovered
at least 800 institutional files, aswell as 45 or more files from the Shelburne Academic Centre. The
investigators further reported that, on November 23, 1995, they had recovered approximately 450
files, photographs and other related items of evidence from the Nova Scotia Residential Centre in
Truro. They indicated that a second visit would be required as they believed that other relevant
documents existed but had not yet been found.

On December 6, 1995, thel1U investigators reported to Barssthat, as of that date, they were
investigating physical abuse allegedly committed by 18 current Government employees on over 147
individuals. These employees had been served with notices of disciplinary misconduct. In addition,
the 11U had served notifications of disciplinary default® against five managers or supervisors.

In mid-December 1995, 11U investigators sought interviews with current employees facing
allegations. At least some of the employeesretained counsel. The position was commonly advanced
on their behalf that statements would not be given until they were provided with the substance of the
complaints made against them. For example, on January 5, 1996, Raymond Jacquard wrote to the
[1U on behalf of nine employees, explaining that his clients were unaware of the substance of the
allegations. They regarded it as only fair that this information be provided before they gave
statements. Accordingly, he had advised his clients not to give any statements until this was done.

On January 4, 1996, the first disciplinary investigation was completed. The employee was
subsequently notified by Mr. Honsberger that no action would be taken; the matter was closed and
the employee's file would contain no record of the allegation.

By March 27, 1996, the I1U investigators reported to Barss that they were investigating
allegations of abuse made by 283 complai nants agai nst more than 40 current Government employees.
Approximately 35 interviews of complainantstook place between January and March 27, 1996. One
current employee was interviewed in the same time frame.

Inthe meantime, Chief Superintendent Bishop notified the Deputy Minister that the policehad
adopted amajor case management approach in order to properly analyzethe available documentation
and ensure a coordinated systemic investigation into the allegations stemming from the Stratton
Report. By then, the RCMP had nine investigators and four support staff assigned to the operation.

#Notice of disciplinary default were allegations pursuant to the Government of Nova Scotia Management
Manual (chapter 12, ss. 4 and 4.04) that supervisors or personsin positions of authority failed to report or direct and/or
exercise appropriate action for the prevention of abuse.
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Bishop anticipated that the investigative portion of the work would be completed within two years.
Asreflected in an earlier chapter, as of March 7, 1996, the police had identified 410 victims and 206
suspects, and those numberswere expected toincrease. Bishop reported that theRCM Pinvestigative
team had been correlating the many volumes of documents and conducting interviews with the
victims. Priority was being given to those cases involving suspects who were still employed by the
Province. They had implemented aprotocol to ensurethat information that they uncovered regarding
the safety of children in jeopardy would be promptly provided to DCS.

On April 24, 1996, Crown Attorney James Burrill wrote to Jack Buntain, Q.C., Regional
Crown Attorney for the Public Prosecution Service. Burrill had been assigned in January 1996 to
provide pre-charge advice to the RCMP investigation. He reported that, as of April 22, 1996, the
RCMP had identified 481 individuals who had complained they were victims of physical or sexual
abuse at youth facilitieswithin the Province of Nova Scotia. Eight hundred and ninety-three persons
had to be interviewed before the investigation would be complete. There were 242 suspects, 37 of
whom were current employees. Mr. Burrill noted that the majority of the complaints appeared to be
allegations of common assault and that the RCMP had decided that they would not lay chargesin
those cases.

Burrill alerted Buntain to the potential problem arising from complainants being asked to give
multiple statements. The fact of multiple statements, by itself, was not considered a major concern,
but the RCMP were of the view that the Murphys had not taken ‘ pure version’ statements: they had
suggested the names of offendersto the complainants.® Further, if the Murphyswere using their own
words to summarize information, then the potential for subsequent inconsistent statementswould be
high. The RCMP had reported that, upon being re-interviewed, some complainants could not
understand or pronounce some of the words contained in the transcripts of their statements to the
Murphys.

Burrill also raised the difficulty of disclosure. The RCMP were using a data base named “Q
& A”. When Burrill visited the [1U officesin February, he noted large volumes of documentsin their
offices and believed that no data base was in place to catalogue them.

The concernsraised by Burrill were echoed by Chief Superintendent Bishop and by Assistant
Commissioner R. F. Falkingham, Commanding Officer, “H” Division, when Falkingham wroteto the

®A ‘pureversion’ statement invites the witness, in the most general way, to outline the relevant eventsin his
or her own words.
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Deputy Minister of Justice on May 14, 1996. The Deputy circulated the letters from Burrill and
Falkingham to the I1U and to Jerry S. T. Pitzul, the Director of Public Prosecutions. He suggested
ameeting with the RCMP as soon as possible to discuss these concerns. Pitzul responded shortly
thereafter, suggesting that the 11U, RCMP and those responsible for the compensation investigation
“meet to gain aperspective of their mandate and responsibilitiesand to design aprocessfor resolving,
where possible, the practical issues raised.”

The RCMP continued to express concerns (in letters dated July 17 and September 11, 1996)
over the fact that separate investigations were now being conducted by the police, the 11U and the
Murphys. TheMinister of Justice, the Honourabl e Jay Abbass, announced on December 6, 1996, that
a statement taking protocol would be developed for the three investigations. A joint protocol was
eventually signed on April 24, 1997, by the Deputy Minister of Justice and the RCMP.

4, ANALYSIS

In July 1995, Mr. Honsberger endorsed an investigation of current staff members who had
been identified to Mr. Stratton. He appropriately recognized that the employees needed to be
informed of the specific allegations made against them, and that action not be taken based on
general, unconfirmed allegations. He suggested an investigation to be conducted by independent,
experienced investigators. Creation of the [1U followed.

The theory that current employees were to be the subject of an independent and fair
investigation by experienced investigators had obvious merit, as did Mr. Honsberger’s view that
disciplinary action could not be grounded upon the Stratton ‘findings.” The difficulty | have here
ishow the Gover nment addr essed theinter play between the Stratton, ADR, disciplinary and criminal
proceedings.

The Government’ s response to reports of institutional abuse was based, in part, upon the
laudable desire to prevent the re-victimization of true abuse victims that can occur when they are
compelled to seek redressthrough formal litigation. However, complainants were potentially being
exposed to multiple statement-taking sessions. The existence of a criminal investigation meant that
many of themwould have to provide a statement to the police. The existence of an independent 11U
investigation meant that many would haveto provideanother statement for disciplinary proceedings.
Further, if the Government was intent on moving forward at the same time with a Compensation
Program, and if such a programwasto be credible and fair, validation might have required that the
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claimants provide yet another statement, unless validation could have been merged with the
disciplinary process. It iswell recognized that forcing true victims to recount over and over their
victimization may adversely affect their emotional well-being.

Of equal concernisthe possibility that the Sratton investigators, the 11U and the RCMP may
have had very different perspectives on how statements should be taken. The IIU and RCMP
regarded the Murphy statements, rightly or wrongly, asflawed. It was suggested that they were not
‘pureversion’ statements. they were suggestive and not in the words of the witness. The Murphys,
on the other hand, felt that the statements were appropriately taken and accurately captured the
words and intent of the witness. It was not until December 1996 that the decision was taken to
develop a statement protocol. Such a protocol was finally signed on April 24, 1997. However, it
appears to have done relatively little to resolve the conflicts between the RCMP and I1U in
particular.

In my view, the Government created parallel investigations without ensuring, up front, that
they would interrelate in an efficient and productive way. The parallel investigations meant, in
practice, that witnessinter viewswer e uneven —at times supportive and other timesadversarial —and
that data was shared imperfectly, when it was shared at all.

Generally, a Government response to reports of institutional abuse should ensure, first and
foremost, that a criminal investigation isnot compromised and that witnesses, including victims, are
not subjected to repeated and inconsistent interviews. This often means that an investigation, for
disciplinary or compensation purposes, should be deferred, pending completion of the criminal
investigation. My recommendations later address thisissue.



The Early Days

1. PREPARATIONSFOR THE MOU

The Memorandum of Understanding (“MOU”) took effect on June 17, 1996. Thiswas the
officia start date for the processing of clams. However, before the process could begin, a number
of details had to be addressed by the Government.

The Compensation Program office was set up on the first floor of 5151 Termina Road,
Hdifax, in the same building that housed the head office of the Department of Justice (“Justice”).
Lawyers from Justice were assigned as file assessors: Amy Parker, Sarah Bradfield and Brian
Seaman.®*® Paula Simon ran the office as Program Manager and was aso fully involved in file
assessments.  Alison Scott continued to provide legal advice to the Program and assisted in file
assessment as time permitted.

In a memorandum dated May 6, 1996, the Minister of Justice told the Priorities & Planning
Committee of Cabinet (“P&P’):

Theresourcesto validate alegationsis[sic] critical in ensuring that sufficient information is
available to respond to claims for compensation in atimely fashion. The ability to do so will
be important to the integrity of the compensation process.

It is clear that the 11U lacks the investigative resources to meet the expectations of the
compensation process. Itiscritical that investigatorsbein place asquickly aspossibleto dedl
with the volume of material, and to ensure the process is not delayed.

8Mr. Seaman initially worked part-time.
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Four additional investigators were added to the Internal Investigations Unit (“11U”) in May
1996: David Gunn, Erol Flynn, Edwin Grandy and Wallace Bonin, all retired officersfromtheHalifax
Regional Police Service. Although attached tothellU, it isclear that they were hired to assist in the
Compensation Program.

OnMay 17", two weeks after the Program was announced, Robert Barss, head of thelU and
Executive Director of Policing Services, reported to the Program office that 454 individuals were
expected to make claims.

As noted earlier, the MOU stated that the survivors had chosen the list of file reviewers and
that the Province had accepted thelist.?” Infact, it had been agreed by counsel for the claimants and
the Government, that counsel for the claimants would submit alist of 20 nominees by June 17, 1996.
The Province could then remove names from the list if there was a conflict of interest. However,
counsel for the claimants submitted alist of 67 names. Compensation Program staff concluded that
it would be a daunting task to try to deal with 67 different potentia file reviewers. They therefore
reviewed the list, eliminated individuals with conflicts of interest, and, keeping in mind issues of
gender, race, and geographical location, reduced the list to 28 names. They anticipated that only 20
of the 28 persons would agree to undertake the task. Eventually, 22 accepted the assignment.

Some of the claimants' counsel asserted that the Province had acted unfairly in reducing the
number of file reviewers. They took the position that, given the level of distrust the claimants felt
towardsthe Government, the reduction would be seen by claimants as an attempt by the Government
to control the selection process. With respect, it ismy view that the list submitted by counsel for the
claimantswas somewhat unmanageabl e, and that the Gover nment’ sdeter mination to shortenthelist
was eminently reasonable, particularly given the fact that all names selected had originated with
claimants' counsel.

Inquiries were made by at least two counsel for claimants about submitting statementsin lieu
of those taken by the Murphys. In an e-mail to Ms. Parker, Alison Scott advised as follows:

The Mo. [MOU] accepts one form of validation. Murphy statements. The Province is not
permitted to test the statement by way of cross-examination, or to lead contradictory
information from other sources, i.e. the employee alleged to have committed the abuse. The

8As outlined in Chapter VI, file reviewers were to preside over file reviews, which were to be proceedings
held when a claimant and the Province were not able to agree upon aresolution of the claimant’s Demand. Thefile
reviewer would determine whether the Demand was valid and, if so, the amount of compensation to be awarded. The
file reviewer’ s decision was to be final and not subject to appeal.
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only check we havein the systemistheinformation we can glean from the Murphy statements,
and any information H & D [Harry and Duane Murphy] may be able to impart to us. The
statementsfollow asimilar format and thereisconsistency intheinterviewers. To alow other
statementsin the process would undermine the minimal control the Province hasin evaluating
truth and credibility. Neither we, the Murphys nor the file reviewer were present when the
statement was given to observe demeanour. The admission [of other statements] isprejudicia
to usin that we do not have the opportunity, through the Murphy’s[sic] to test any of it. In
addition, the admission is inconsistent with the provision in the MOU which requires new
allegationsto be substantiated by a second Murphy statement, or delay the hearing. If parties
intended additional information to come in other than the Murphy statement, we would not
have inserted this provision. Adoption of astatement presents the same problems. Whilethe
Murphys may receive a statement from someone, unlessthe allegations set out in the adopted
statement are found in the Murphy statement, we have no opportunity to bring the Murphy’s
judgment to bear on the issue of credibility. Invite him [claimant’s counsel] to request a
second Murphy statement if he feels that the present oneisinadequate. Do not agree to have
apreliminary determination of an issue. The Mo. makes no provision for it.

2. THE EARLY OPERATION OF THE MOU

The assessment of claims began in mid-June 1996. In keeping with the limitations on my
mandate, | do not comment on any individual claim or Government Response. My focuswill be on
the process utilized in the Compensation Program.

Prior to the MOU coming into effect, Amy Parker requested from the [1U alist of al staff
employed at the relevant Provincial institutions from the time the Province took them over to the
present, along with the date each staff member began and ceased employment. Thisinformation was
to alow thefile assessors to establish whether an alleged abuser was working at an institution at the
time the abuse was alleged to have occurred.

By June 14, 1996, the Program had received 20 claimsfor compensation. The Program office
asked the 11U investigators for all the information they had on the claims being made, but the only
information the investigators had, for the most part, was the dates of intake and release of the
claimants and employee information at the various ingtitutions.

The file assessors decided to have weekly team meetings to discuss clams. They wanted to
achieve consistency in their approach to responding to Demands. It was also decided that the file
assessors would meet once aweek with the Murphysin order to obtain their input on the credibility
of individual claimants. The first of the meetings with the Murphys was arranged for June 18" to
discuss the 20 claims aready received.
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Asnoted before, the terms of the MOU required the Province to respond within 45 days after
receipt of a Demand submitted by a claimant. Twenty claims had been submitted by mid-June; the
first Responses were therefore due by August 1. By June 21%, the Program had received 154
Demands. Four weeks later, the number had risen to 259. The sheer number of claims made it
difficult for the Government to respond within the agreed upon period.

The I1U was requested to provide ingtitutional records for each of the claims. However, the
recordswere not computerized and the information could not be quickly accessed. For themost part,
during the period from June 17" to October 31%, file assessors had little more than the dates of a
clamant’ sintake and release from theinstitution, and whether or not the alleged abuser wasemployed
at the institution while the claimant was there. Concerns were also raised by Program staff that the
lists of institutional employees that had been provided to them were not complete.

Thefile assessors continued to try to rely on the Murphysfor assessments of credibility of the
claimants. They met with them on June 28" for this purpose. A further meeting was to be held on
July 18" to discuss 45 claims, but our review of the documentsindicatesthat this meeting did not take
place. Amy Parker wrote to the Murphys on that date, attaching a list of 231 claimants (which
included the 45 claimants who were to be the subject of the July 18" meeting). Shesaid: “Pleaselet
me know, before August 1, 1996, if you feel any of the claimants are being less than candid and
truthful.”

When interviewed by members of my staff, the Murphys recalled that their instructions from
the summer of 1995 were to take statementsin the same manner asthey had for Mr. Stratton. 1t was
their recollection that they asked who was going to verify the statements. They advised my staff that
they were told by Ms. Scott that verification was going to be done by atask force headed by Mr.
Barss. The Murphys advised that they certainly did not anticipate that claims would be paid based
on the statementsthey had taken for Mr. Stratton or on the statements taken subsequently from new
claimants.® We could find no documentation that dealt specifically with theseissues. However, there
isan interim report dated October 26, 1995, by the Murphys to Scott. It reflects that the Murphys
had informed Barss and the RCMP of their contacts with claimants before and after the Stratton
investigation. The Murphys noted as follows:

We have not gone beyond our Terms of Reference to seek out records of the Shelburne Y outh
Centre to confirm the dates the victims were admitted and released. Medical records at the
Centre, or the Roseway Hospital in Shelburne, or elsawhere, if any exist, have not been

®Details of the instructions by Ms. Scott to the Murphys are outlined in Chapter VIII.



CHAPTER IX: THEEARLY DAYSs 169

reviewed. If such documents were available, they may corroborate some of the information
supplied by the victims.

In the course of discussions with members of my staff, the Murphys recalled being asked on
occasion by members of the Compensation Program office whether or not certain claimants were
telling the truth. They said their response was that they were not psychologists and could not make
that determination. They told the Program office that the claimants seemed convincing, but they
simply did not know if the claimants were actually being truthful.

During this period, comments about the Compensation Program were made both by counsel
for clamants and counsel for current employees. In aletter dated July 10, 1996, Ms. Derrick wrote
to Simon, Parker and Scott, stressing the need for the Government to be mindful of the impact that
the Responses by the Province would have on claimants:

The process of advising clients and preparing Demands has been profoundly challenging, in
particular because many survivors are so deeply offended by the categorization of abuse and
the guidelines under the Memorandum of Understanding. | have had numerous discussions
with survivors in which survivors have expressed their views that their experiences and
suffering are being demeaned and devalued by this process. These responses are heightened
by the fact that the participation in the process by itself is, for many survivors, churning up
hugely painful memories and the unresolved effects of the abuse. | often find myself
recommending counselling to survivors not only with respect to the abuse they experienced,
but also to deal with the problems they are having with this process.

| am gravely concerned about the potential for this process to compound the harm already
inflicted on these survivors. The process of resolving the compensation claims must be
governed in this unique process by the principle of ensuring that survivors feel they are
believed, respected and acknowledged. | am hopeful that the resolution offered by thisprocess
can be one that survivors experience as areconciliation of their pain and the damage done to
them previously by those in positions of trust and power.

In the meantime, Cameron McKinnon had been retained by the Nova Scotia Government
EmployeesUnion (“NSGEU") to assist current employees. He contacted Parker by telephoneon July
25, 1996, and inquired whether or not any claimshad yet been paid. Hewas advised that the Program
would be making 160 offers of compensation on August 1%. McKinnon wondered how offers could
be made when “the investigation is not complete because you haven't interviewed the employeesto
get their side of the story.” He protested that it was wrong to pay out claimswithout speaking to the
employees.
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Parker advised the Deputy Minister of McKinnon’scall. Heresponded in an e-mail to Parker
that the 11U would be delighted to have the opportunity to interview staff if McKinnon would change
hisadvice to his clients not to talk with the IlU. He a'so commented that it could save the Province
money if they had “the other side” of the story before finalizing claims, but there was atime table for
processing claims and the Compensation office could only do what was possible during that time
frame.

On July 26, 1996, McKinnon wrote to Alison Scott on behalf of 23 clients. He objected
strenuoudly to the payment of compensation before the 11U finished its investigation. He wrote:

It has always been, and remains, my clients' position that they would co-operate with any
Department of Justice investigation, provided they were given adequate disclosure to defend
themsalves against alegations made. Correspondence to that effect has been sent to Marion
Tyson, solicitor for the Internal Investigations Unit. My clients have yet to receive adequate
disclosure of any information contained in allegations against them, and therefore, through no
fault of their own, have been unable to respond. There have been some people who have
received no disclosure whatsoever. Therefore, your indication to me that you understood my
clients were not willing to co-operate with any Department of Justice investigation is
completely erroneous.

Furthermore, it would seem to meto betotally contrary to the concepts of fundamental justice
and due process for the Department of Justice to be giving compensation to alleged victims
when the Government’ s own Internal Investigations Unit has not finished itsinvestigation nor
given my clients an opportunity to be fully informed prior to discussing the allegations with
them.

Shortly after the Province sent out itsfirst batch of Responsesto Demandsfor compensation,
agroup of six lawyers, representing between 500 and 600 claimants, strenuously objected to how the
clamswere being handled by the Government. On August 9, 1996, Ms. Derrick wrote on behalf of
the group to the Minister of Justice, the Honourable Jay Abbass, requesting an immediate meeting
to discuss “ serious problems.” Derrick asserted that it was evident from the Province' s Responses
that the manner in which the compensation process was unfolding betrayed the principles on which
it was reportedly based. She argued that, as a consequence, it was becoming a discreditable process
and was inflicting additional significant injury to survivors.

Amongst other things, concern was expressed over the validation of claims. Derrick advised
the Minister that she and others had been |ed to understand during discussionswith the Government’ s
negotiating team in February and April that the Province would not be looking at strict validation or
proof of claims—what survivors said to the Murphys or other investigators would be taken as true
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unless the Province had something that directly contradicted the allegations. She said this was not
what was occurring. In some Responses, the claimant’ s assertions had been dismissed asimplausible.
In others, claimswere being partially or wholly rejected because the description by the claimant was
considered by the file assessor to be “unreasonable.” Further, several clamswere said to have been
rejected because they did not “fit the typical profile of avictim of child paedophilia.”

Derrick also expressed concern that the Government’s offers of compensation were being
influenced by budget rather than merit. She noted that, by the end of July, over 800 survivors had
come forward, although the budget of $33.5 million for the Program had been set on the basis of an
anticipated 500 claimants. She suggested thiswas* having an influence on theway the Province[was]
dealing with compensation,” and urged the Minister to take the issue to Cabinet in order to ensure
that the Program would have adequate funds to deliver on its undertakings.

TheMinister replied on August 13", assuring Derrick and the other lawyersthat staff had been
instructed to be guided by the merits of each case and not by the Program’ s budget.

Theconcernsraised in Ms. Derrick’ sletter of August 9" were echoed by Derrick Kimball and
Nash Brogan, also counsel for numerous claimants, in aletter dated August 20" to the Minister. They
referred to the MOU as a contract. In particular, they wrote:

The MOU provides compensation to be based on Statements as defined. Unlessthe Province
can actually disprove the specific alegation in a statement, then the statement is the only
evidence and must result in the compensation that would follow. “ Suspicions’ or “concerns’
about the accuracy of a statement are of no effect under the MOU. The contract is very
specific.

From our point of view, it appears the lawyers responding to claims did not understand, well
enough, the specifics of the MOU, or if they do, they are ignoring the Province's clear
obligation in favour of other considerations. Thisis not asit should be. We know, because
of the process, that some people will be compensated who probably do not deserve to be
compensated. Itisour firm belief, that none of our clientsfit into this category. But, we also
know that virtually everyone compensated under this process, who has alegitimate claim, is
going to give up agreat dea that would otherwise be obtained in a courtroom.

There is nothing in the MOU agreement that permits the Province to deny a claim outright
because certain allegations are questionable. There is no room in the MOU for personal
opinions of counsel. The Statements stand alone.
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By August 14, 1996, 351 Demands had been received from claimants. However, the Murphys
had identified 900 potentia claimants (many of whom, obvioudly, had not yet filed a Demand).

On August 27", 1996, Paula Simon sent amemorandum to the Minister of Justice and to the
Minister of Finance, the Honourable William Gillis. Attached was a statistical breakdown of the
Demands and settlements as of August 20, 1996: the Program had received 368 Demands and had
responded to 222. Seventy-six claims had been settled, at a cost (including counselling) of
$3,821,000. The Province had rejected the claims of 17 individuals. Sixteen of them had filed
requests for file review. Simon advised that although there were up to 900 persons identified as
clamants, theinternal investigators had yet to speak with alarge number of them. She suspected that
many of the persons now coming forward would allege less serious abuse, thereby lowering the
amount of the average claim.

In September 1996, complaintsfrom claimants’ counsel continued. Ms. Derrick wroteto the
Minister of Justice on behalf of herself and five others expressing concern that the compensation
process was being guided by the same consideration that guided the Government’s response to
Donald Marshall’s claim for compensation — to pay the lowest amount.?® She wrote:

Werepresent many survivorswho believethat little has changed in Nova Scotiasincethe days
of Donald Marshall’ s experience with respect to theway thevictimsof state abuse aretreated.
Many of our clients feel bitter towards the Province and revictimized as a result of the way
their claimsand the processare proceeding. Itisthe overall consensusof lawyersrepresenting
survivors with whom we have spoken that survivors are not being fairly compensated in this
process even within limitations proposed by the Memorandum of Understanding.

My staff interviewed Paula Simon, Alison Scott, Sarah Bradfield and Amy Parker. Itisclear
that therewasadivergence of philosophical approach. Simonwas of theview that the claimantswere
very much victims and that assessors could not tell survivorsthat they were not telling the truth. She
favoured higher awards. Scott was more sceptical of the claims. The others were somewherein the
middle. Parker recalled that file assessors were very upset at what they took to be the suggestions
by some claimants counsdl that they were making ‘low-ball’ offers to the claimants.

There was marked frustration by those involved in the Program over the scarcity of
information upon which they were required to base their decisions. In situations where they did not

8See Royal Commission on the Donald Marshall Jr. Prosecution (Halifax: The Commission, 1989), Val. I,
p. 136. The Commissioners recommended that the methodology of determining compensation and quantum be
revisited (p. 140).



CHAPTER IX: THEEARLY DAYs 173

believe in the validity of a claim, there was not enough information to disprove it and, according to
the design of the Program, the claim had to be accepted asvalid. The assessors stated that the onus
was on the Province to disprove the abuse aleged; the benefit of the doubt was given to the
claimant.®

Once it was accepted that the abuse claimed had occurred, the file assessor would place the
claim within a category in the compensation grid. Parker advised my staff that the assessors would
compare the abuse set out in the Demand to a book of statements that served as examples for the
categories of abuse set out in the MOU.”* Subject to negotiation with counsel for the claimant, an
offer would then be made based on the range of compensation provided in the grid.

Even with the limited information available to the file assessors, a number of them spoke of
their growing disbelief in the nature and extent of the abuse being claimed. They cited instances
where claims of serious sexual assaultswere shownto befalse. Thisled them to concludethat claims
of physical abuse madein the same Demand were similarly untrue. However, compensation was till
offered for the alleged physical abuse because the Program office had no information to specifically
disproveit.

In Chapter VIII, | referred to the recovery by the 11U in the fall of 1995 of over 1,000 files
from Shelburne and the Nova Scotia School for Girls. Investigators from the [1U continued efforts
to obtain and review all relevant documentation. InMay 1996, I1U investigatorsreviewed filesstored
in the Provincial archives (known as the “RG 72" documents)® and obtained historical materials
relating to the institutions.

On June 7, 1996, I1U investigator Frank Chambers wrote to Fred Honsberger, Executive
Director of Correctional Services, requesting hisassi stanceinrecoveringinstitutional and correctional

%“To be perfectly clear, thisis how the assessorsinterpreted the Program. The MOU did not explicitly set out
aburden of proof.

“The MOU provided for the use of ‘ Statement Volumes:” statements taken by the Murphys considered to be
representative of each category of compensation. (They could be submitted to afile reviewer to help guide hisor her
decision asto the proper amount of compensation.) The claimants succeeded in putting together a Statement Volume.
The Government attempted to do likewise, but was unsuccessful because they could not abtain the consent of the
individuals who gave the statements, as required under the MOU. To resolve this issue, the Government used the
statements selected by the claimants, sometimes adopting the claimants' categorization of astatement, and sometimes
changing the suggested categorization.

®RG 72 isthe code used by the Public Archives of Nova Scotiafor historical materials given to them by the
Departments of Public Welfare and Social Services, predecessors to the Department of Community Services.
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files. The I1U wanted to “conduct a full and complete search and report the existence of” all
ingtitutional records, documents, andfilesrelatingtoformer residents, and all information with respect
to accident injury reports, incident reports, use of force reports, occurrence reports, public or private
complaints, and al available medical records.

A similar request was made by the 11U to Gordon Gillis, then Deputy Minister in the
Department of Community Services(*DCS’). Thisresultedinagenera directivetoal administrators
and senior officials at DCS that no files containing information related to any former resident of
Provincial residential centres be destroyed pending completion of the I1U investigation.

In early August, the Provincial Records Centre notified Linda Sawler, Chief Records Clerk
for Justice, that there were records stored at their centre labelled “NSSG” and “NSSB.” They had
been scheduled to be destroyed, but the destruction had not taken place due to an omission in the
authorizing documentation (namely, two signatures on the destruction order). The Deputy Minister
of Justice subsequently issued a memorandum advising al staff that there must be no destruction of
files or records pertaining to any Provincial residential centre or former resident of such a centre.®

Despite the discovery of records containing additional information, the Compensation
Program rai sed concerns about the amount of information being provided to them. Inamemorandum
dated September 30, 1996, Paula Simon wrote to the head of the I1U, Bob Barss:

These [resident summary sheets] are of very little use to us as they are presently filled out.
Asyou can seein your review of the samples, often under the employee summary, question
marksarefrequently written in and sectionsareleft blank. Inaddition, important information,
for example employment dates, are usually not filled in.

These summary sheets are of no use to us asthey are presently completed. Could you please
ask the staff to complete them with more accuracy. If that is too time consuming, they can
stop sending them.

% On November 10, 1994, the Minister of Justice wrote to his Deputy, directing that the destruction of files
be held in abeyance until the investigator to be appointed (the position eventually held by Mr. Stratton) had an
opportunity to examine the allegations of abuse at the former Nova Scotia School for Boys (Shelburne) and at
residential facilitiesoperated by DCS. Thisbanwaspartially lifted on July 31, 1995, on the condition that Alison Scott
review all files before any destruction was carried out. On June 25, 1996, Chief Superintendent Dwight Bishop of the
RCMP advised the Deputy Minister of Justice that there may be many documentsin the possession of the Government
that may end up being inadvertently destroyed through normal retention and destruction schedules. He requested that
consideration be givento adirectiveto all Government departmentsthat documents pertaining to former residents and
staff not be destroyed before conclusion of the criminal investigation.
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Meanwhile, it became apparent that the ordinary demands of the investigations aready
underway, together with the time required to review the newly discovered documents, exceeded the
capacity of the I1U. Barss wrote to Simon on October 9, 1996, advising her that the entire unit —
investigators and support staff —was working at 100% capacity and it was becoming impossible to
meet her increasing demands. He described the situation in the following way:

We have 3 support staff assigned to the ADR process on a full-time basis. | notice their
workload includes atotal of 41 filesto be completed within the next few working days. While
on paper, this may not look like a lot of work, there is an extensive amount of research
involved in completing eachfile. Thisentailssearching through boxes, daily logs, and copious
other materialsin our possession to ensure all information pertinent to thefileislocated. This
information then has to be photocopied for our own records as well as for your purposes.

We have two support staff assigned to inputting the various files and documents into our
database, which will eventually make matters easier for the ADR staff; however, these staff
members are aso responsible for various assignments from the investigators and are
frequently required to interrupt their data entry for other purposes.

Barss suggested that Simon approach the Deputy Minister for more staff to fill the immediate needs
of the Compensation Program and the 1U.

3. EVENTSLEADING TO THE SUSPENSION OF THE PROGRAM

As noted before, by mid-August 1996, the Murphys had identified 900 potential claimants.
Paula Simon calculated that the total cost of compensation for that number of claimants, assuming
the average award remained constant, would exceed $51 million, rather than the $33.3 million
allocated in the budget.

In September, the 11U started interviewing a number of current employees from Shelburne.
In the view of the I1U, these interviews shed a different and significant light on at least some of the
allegations of abuse.

David Peters, President of the NSGEU, wrote to the Minister of Justice on October 2, 1996:

| am writing to request legal assistance on behaf of al employees, both management and
unionized staff who received alegations of abuse [which were] subsequently found to be
nothing more than unfounded allegations.
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Asyou know, the NSGEU has been providing legal support for all employeesin the absence
of support from the Employer. This is unacceptable. You have a responsibility to your
employees who were wrongly accused.

The Department of Justice has been providing legal assistance to anyonewho filesallegations
but absolutely none for its employees. The Department’s lack of understanding and total
disregard for its employees rights to natura justice and fair representation must not be
allowed to continue. We hope the Department will review its previous position in light of the
fact that so many of the allegations are frivolous in nature or simply not true.

Alison Scott wrote a memorandum dated October 10, 1996, to the Deputy Minister. She
reported that the M urphys had advised her they had interviewed, or scheduled for interview, in excess
of 1,000 former residents of Provincia institutions. She suggested that there may be potentially
another 300 or more claimants who might come forward. She wrote as follows:

Lawyers acting for the Province in the ADR program, including myself, have expressed
concern about the lack of tools available under the MOU to assess credibility of the claims.
During the negotiations we expected to be able to rely heavily in the ADR settlement
negotiations on the judgment of our investigators as to the credibility of claimants.
Unfortunately, this approach has not worked as the investigators are unable in many casesto
offer an opinion.

In those cases where the investigators are unable to offer opinions, the lawyer reviewing the
fileisleft to discern credibility on the basis of the Facts-Probe Inc. statement and whatever
documentary evidence is available. Frequently there is a dearth of institutional information
that might explain injuries or predispositions to fantasy or otherwise. Under the MOU there
isno right of cross-examination, and no right to lead contradictory evidence from independent
sources. If the statement provided by the claimant isinternally consistent, makes allegations
againgt “known” perpetrators, and it checks out that the claimant was there when the aleged
perpetrator was also there, the claim is essentially validated. It isvery difficult in any claim
under the MOU to challenge the type or frequency of abuse without the tools to test the
information. The type and frequency of abuse determine the value of a claim under the grid.
Thisinability has a direct financial impact on the value of the claims.

At the sametime, callshave comeinto the ADR office from other claimants asserting another
clamant is untruthful. The Internal Investigation Unit has expressed the view that many of
the claimants are fabricating information. The 11U based this opinion from their interviews
of claimants and their review of files. Unfortunately their opinion is as much impression as
it isfact and can't be advanced in the ADR process unlessthere is concrete material that can
be produced. The RCMP have likewise expressed asimilar view to that of the [1U, although
theRCMP will not allow usto use any of theinformation they haveto substantiate their view.

The problem isthat many of us haveimpressions asto the credibility or lack of credibility of
claims, but none of us in the process are confident the system in use effectively alows false
clams to be denied. As one of our lawyers put it: “In the criminal justice system, it is
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accepted that it is better that nine guilty men go free, than have oneinnocent person convicted.
In the ADR process, we compensate 9 people to get to the one who deserves the
compensation.” While we have no way of knowing if the ratio is as high as nine to one, the
point isthat we are uncertain as to what the ratio might be, but | believe the potential is high,
in light of the validation process.

Scott raised concerns that a compl ete abandonment of the Program could have adel eterious
impact on some of the claimants and suggested other |ess harsh methods of ending the Program. She
identified two alternatives. The first was the one used in New Brunswick, where early termination
of their program was announced on 24 hours notice. Although thiswould not address the validation
issues, it would reduce the Province's financia exposure by some $15 million (300 claims). Scott
expressed the view that although some of the 300 might choose to litigate, the majority would not.
The other adternative was to legidate a different process to replace the present one. Scott said this
new process could use “similar, although not identical parametersto the present program, and allow
more rigorous testing of information.”

Thefirst file reviews were not heard until September 1996. The MOU provided few details
of the procedureto be followed on such reviews. On September 16, 1996, Ms. Derrick proposed the
following procedure:

Asthe survivor’slawyer, shewould make a brief introduction of the Demand and the
Province' s response to it, identifying the essential issues;

Unless she misstated or omitted some central detail, counsel for the Province would
make limited comments, reserving argument until after the survivor spoke to thefile
reviewer;

The survivor would addressthefilereviewer directly. Thereviewer would be ableto
ask questions, but there would be no cross-examination of the survivor by anyone;

Counsdl for the survivor may need to draw his or her client out if they are having
difficulty expressing themselves. Thefile reviewer may be asked to assit;

Once the survivor isfinished, Derrick would make her submissions in support of the
Demand and the Province would then respond. There would be no formalized rules
limiting reply and counter-reply. Any argumentative statements would be between
counsel, and not directed to the survivor;
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1 The review would take place in an informal physical setting, with a seating
arrangement around a table being preferred.

The Compensation Program drafted a reply, disagreeing with some of the procedures
suggested by Ms. Derrick. However, the reply was never sent, and the actua file reviews usually
proceeded in the manner outlined by Derrick.

In discussions with us, the Compensation Program staff expressed the opinion that file
reviewers were generally not favourable to the positions taken by the Province. Substantially higher
compensation amounts were being awarded on file review than had been offered by the assessors.
For example, the first review decision was released on September 26, 1996. The Province' sinitial
offer had been $2,000. Thefilereviewer awarded $40,000. Anexamination of other early filereview
decisonsindicatesasimilar pattern. Asfurther file reviewswere held, the assessors became alarmed
by decisionsthat imposed what they (the assessors) considered to be an unforeseen liability for abuse
alleged to have been committed by non-employees, such as other residents, but “condoned” by
provincial employees.®

On October 11, 1996, the Minister of Justicewroteto the Minister of Finance, telling him that
the budget would be insufficient to meet the needs of the Compensation Program. He reported that
the Province had received 503 Demands for compensation, but that Facts Probe Inc. (the Murphys)
had taken 721 statements from survivors, with another 389 waiting to be interviewed. The Murphys
projected an additional 200 requests for statements to be taken before the December 18" deadline,
for atotal of 1,310 Demandsfor compensation. The Minister of Justice commented that with atotal
population at Shelburne and the Truro School for Girlsof 9,620, the projected 1,310 applicationswas
not out of line with the experience of compensation programs in New Brunswick and Ontario.

The Minister of Justice enclosed arevised budget which estimated atotal cost of $86 million
— an over-expenditure from the initial budget of approximately $53 million. This was based on the
assumption that the average award for compensation and counselling would remain constant.

%“As indicated in Chapter VI, the MOU provided that survivors whose claims were validated were to be
compensated for abuse “ perpetrated, condoned, or directed by employeesof the Province” during thetimethe survivors
were resident in the named institutions. The MOU did not provide any further guidance as to the meaning of
condonation.
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Department of Justice officials held extensive meetings on October 15, 16, and 17, 1996.%
Anad hoc committee (sometimesreferred to asthe ‘ Review Team’) wasformed to identify therange
of options available to the Government and present areport to a‘* Steering Committee’ composed of
the Deputy Ministersof Finance, Justice, and Community Servicesand P& P. The Review Teamwas
to identify the expected maximum and minimum over-expenditure risksfor the current and next fiscal
years, to review the Program administration procedures in place in order to ensure efficiency and
effectiveness, and to document efforts to recover some of the Program expenditures from the
Province' sinsurers.

The Review Team formulated a number of scenarios and different options within each
scenario. They can be broken down into two alternatives. 1. changes to bring in expenditures for
compensation under or at the budget target, and 2. changesto “ minimize the over-expenditurerisk.”

Some of the options identified to bring in expenditures for compensation at or under the
budget target were to pass legid ation terminating the existence of the MOU, and removing the right
of clamants to litigate. In the place of the existing Program, the Government would unilateraly
substitute a new program which could include: 1. the prorating of all claims according to severity,
2. settlement of al claims on afirst come first serve basis, 3. restriction of eligibility (either based
upon the date of the aleged abuse or specific alleged perpetrators), or 4. the establishment of a
privatetrust, with trusteesto determine criteriafor distribution. Other scenariosincluded opting out
of an ADR process and reverting to civil litigation.

Asfor the dternative of minimizing the over-expenditure risk, one method proposed was to
enact legidation to restrict the MOU, but still permit civil litigation. Another method was to top up
the Program budget in conjunction with a more restrictive MOU, thereby improving the current
process to allow for greater control for the payment of claims.

On October 18, 1996, Paula Simon wrote a detailed letter to the Deputy Minister of Justice.
Init, shereferred to the recent meetings with senior officials from Justice and Finance and voiced her
objections to the direction the Government appeared to be taking. She wrote:

It appears after our discussionsthat thereisaleaning towards breaking the MOU and making
minor or wholesale changes to the process. Ms. Nancy Muise, Director of Auditing for the
Department of Finance, stated a number of times over the past day and a half that an over-

“Among those present were Douglas K eefe, Alison Scott, Sarah Bradfield, Paula Simon, Averie McNary,
Brian Seaman, Michele McKinnon, Clarence Guest and Kit Waters.
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expenditure will not be tolerated. She also stated that they planned to audit the project and
make changesto our process, assuming they can lower the projected budget over-expenditure.
Whilel would welcomeany ass stance/suggestions auditing can givein relation to maximizing
cost efficiency, it would appear that they are recommending breaking the MOU in order to
accomplish this objective.

Although we are encountering significant difficulty in implementing the MOU, the problem
areas were identified as potential difficulties during the negotiations, and in meetings where
we sought instructions from Dr. Gillis, the Minister of Justice at the time. The agreement that
the Government had asked us to negotiate was based on the principles of fair compensation
and early resolution for the survivors. It was also driven by concern over the cost to the
Government, in terms of embarrassment and resources, of litigation and a possible public
inquiry. Dr. Gillis has said publicly on many occasions that we have a moral responsibility
to the survivors. | am concerned that the moral responsibility to the survivors may now be
denied based on alarger number of survivorsbeing identified than had beeninitially projected.
It is my view that as the scale of the problem of abuse at these institutions has become
increasing more apparent, the moral responsibility to the Government has also increased, not
lessened.

It was my understanding that the validation processwas never intended to berigorous. 1t was
agreed that we should, for the most part, believe the statements given to Facts-ProbeInc. This
was based on the premise that the mgjority of the survivors were telling the truth. Both the
Government and the survivors had confidence in Messrs. Murphy, the Facts-Probe Inc.
investigations[sic]. | have spoken to Messrs. Murphy, and they till feel that by far the vast
majority of survivors are telling the truth.

Notwithstanding the above, it wasacknowl edged during discussion[s] with Minister Gillisthat
this validation processwould |eave the process open to fraudulent claims. At thetime, it was
accepted that a small percentage of invalid claims would be paid, but, on balance, that this
was an acceptable price to pay to meet the stated goals of fair and early compensation for
survivors of abuse.

It is clear from this letter that Simon believed strongly that the Government should not consider
breaking the MOU. She maintained that the abuse occurred, and that compensation should be paid
accordingly.

In the meantime, in at least four compensation files that had been settled, information
subsequently cameto light that could have had an impact on the assessment of the claims. In one of
thesefiles, theinformation was sufficiently cogent to lead thefile assessor to suggest that even though
asettlement had been reached through negotiation, the payment should not be made (and it was not).
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On October 22, 1996, the Deputy Minister instructed Ms. Simon to ask the 11U to begin
investigating immediately the claims contained in a list of files that were then in the file review
process. Forty-seven claimswere on thelist. On the following day, the Deputy Minister instructed
Simon that the Compensation Program was not to process any new clams. Any new Demands
received should smply be acknowledged. All claimsthat had not been paid were to be investigated
by the [1U before any further action was taken.

In aletter dated October 23, 1996, Anne Derrick called for a public explanation about what
was going on with the Compensation Program. She al so sought an assurancethat the Provincewould
honour its obligations.

On October 31%, Paula Simon wrote to the Deputy Minister. She expressed her deep concern
about the implications of breaking the MOU. Since it appeared to her the Program would be
restructured, and her position would be terminated, she tendered her resignation effective that date.

On November 1, 1996, the Province issued a press rel ease announcing the suspension of the
Program. The Minister of Justice cited the overwhelming volume of clams, as well as new
information, asjustification for the suspension. He said the Government needed to taketimeto “fully
review this information.” The press release did not say how long the review would take, but
assurances were given that it would proceed as quickly as possible. The Minister maintained that the
Government remained committed to an ADR process to provide compensation to those who
legitimately deserved it.

4, AUDIT OF CLAIM FILES

Asnoted in Chapter |, my staff carried out areview of claimfiles. A list of fileswas produced
from the database maintained by the Compensation Program. According to thislist, 1,235 claims
were processed by file assessors in the Compensation Program.*®  Of the 1,235, my staff randomly
selected 90,%” and reviewed all material that was available, first, to the file assessor in responding to
the Demand, and second, at thefilereview stage, where applicable. Insodoing, | havetried to better

®As will be discussed later in this Report, a definitive number as to the total caseload processed by the
Programisdifficult to ascertain. Statistical reports prepared in March 2000 and July 2001 show the caseload to have
been 1,252 and 1,249 respectively. A final statistical report shows the total number of claims processed to be 1,246.

The file names were provided to us in alphabetical order and every 14" file was reviewed.
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understand the way in which claims were processed, and to ascertain some of the difficulties

encountered in the operation of the Program, and the reasons for them.

For purposes of examining how they were processed, the randomly selected claim fileswere
sorted according to what | considered to be the three phases of the Compensation Program:

1 Thefirst, which began on June 17, 1996 and lasted until the Program was put on hold
November 1, 1996. This phase was governed by the MOU;*®

The second, which began in December 1996 and lasted until November 1997. Aswill
be set out in a subsequent chapter, this phase was governed by the MOU as varied by
the Government on December 6, 1996;

Thethird, which began on November 6, 1997 and lasted until the end of the Program.
As explained later, this phase was governed by the Compensation for Institutional
Abuse Program Guidelines.

According to statistical reports provided by the Program office to the Minister of Justice, 580
Demandswere made in thefirst phase of the Program. The assessorsresponded to 431. In 23 cases,
theclamwasdenied. In 14, the assessor accepted the amount demanded. Three hundred and ninety-
one offerswere made, and in three cases the assessor requested moreinformation. Onthewhole, 278
cases were completed.*®

Of the 90 files we reviewed, 31 were completed in the first phase of the Program. Those 31
files are discussed here.

In none of the 31 files was there any employee input. | cannot say whether there was any
employee input in the rest of the 278 files completed during this period, but it is clear that in the first
phase of the Program the MOU did not provide any opportunity for theemployees’ voiceto be heard.

®Even if completed after November 1, 1996, aclaim was still considered to be within thefirst phaseif it was
processed according to parameters of the original MOU.

“A November 21, 1996 statistical report suggested that 276 claims were completed. The Minister of Justice
also informed the L egidlative Assembly on November 20" and 21 that the Province had settled 276 cases. However,
later statistical reports of December 3 and 11, 1996, as well as a November 30, 1996 letter from an actuarial firm to
the Minister, indicated that 278 cases had been settled.
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Inasmall percentage of thefileswereviewed, the alleged abuserswere deceased or otherwise
unavailable to provide input.'® However, in amgjority of the files, allegations were made against
former and current employees who were available to be contacted. In those files, 63 former and
current employees were named as abusers. To the best of my knowledge, only 10 of them were
deceased at the time the statements were given. My staff could not find any indication of an attempt
having been made to contact any of the remaining employeesto seek their response to the allegations
asserted by the claimants.*

The manner in which the claims were submitted was smilar in most cases that we reviewed.
Asprescribed by the MOU, claimants submitted a Demand together with a statement taken by Facts-
Probe Inc. (the Murphys), the [1U, or a police agency. In the Demands submitted by counsel on
behdf of claimants, the alegations made in the Murphy statements were usually summarized,
submissions were made as to the categorization of the abuse claimed (according to the grid set out
in the MOU), and the amount of compensation requested was stated. In the mgjority of cases, the
compensation requested was at the upper limit of the suggested category.

Our review shows that in 28 files only a Murphy statement was relied upon. In two cases,
RCMP statements, taken in 1991 during the Nova Scotia School for Girlscriminal investigation, were
available to the file assessors. In one other case, the claimant also submitted a transcript of his
testimony in the MacDougall criminal trial.

Our review revealed that, during this phase of the Program, the 11U investigative support to
the assessors consisted of providing them with institutional records (index cards, journal entries,
employment records). There were instances where the institutional records included such things as
medical reports, social history reports, incident reports and school documentation. The provision of
such other documentation seemed to depend on which institution was involved, and how recent the
alegation in the clam was. the more recent it was, the more likely it was that additional
documentation was available.

1®yYnavailability could be due to health problems.

102A s mentioned later in this section, in one file an allegation was made against an individual whom thefile
assessor did not consider an employee. Prior to filereview an 11U investigator located theindividual. She confirmed
that she had been aprovincial employee at Shelburne for two brief periods of time. However, no statement was taken
from her regarding the allegation that she had sexually abused a claimant.
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The written Responses by the assessors to Demands were generally short, usually just over
onepage. They reflected the problems that assessors were facing during the process. 1n many cases,
the assessors indicated to claimants counsel that:

Further information may be forthcoming; however, due to the deadlines in the Memorandum
of Understanding (MOU), | am unable to consider any further documentation which may be
received. | have reviewed: the information received from the ADR investigators, the MOU;
the Demand; ingtitutional employee information available to me and relevant case law.

In formulating the Response, the assessor would check the availableinstitutional records. |If
the records showed that the claimant and the aleged abuser were both at the ingtitution at the time
of the alleged abuse, the assessors would accept the claim as valid. However, in most cases the
assessors put the claim in alower category, or at least at the lower end of the same category.

As stated before, the MOU provided that if a claim could not be settled by negotiation, the
clamant could proceed to file review. According to a statistical report from the Program, as of
December 11, 1996, 101 claimants had opted for file review.'® Thirty-three of the reviews had been
completed. Inthe 31 casesreviewed by my staff, six claimants had proceeded to file review. All of
their reviews had been compl eted.

The following summaries of files we reviewed illustrate how the Program operated.

P.B., aformer resident of the Nova Scotia Y outh Training School during the mid-1950s, filed
aDemand on June 17, 1996, requesting $30,000 compensation (category 9 —minor sexual and minor
physical abuse). She aleged that employee X grabbed and rubbed her breast, and that employee Y
struck her hands with a heavy wooden ruler (because she was in class looking out the window at a
ball game) and dragged her to a“cell” and kept her there for approximately one hour. The Murphys
advised Alison Scott that the alleged abusers were probably deceased. The records for the claimant
were available from the School.

The file assessor offered $2,500 plus a $5,000 counselling allotment. She stated that the
Program office could not locate any employment records for the alleged sexual abuser, that back in
1955 corpora punishment in schools was accepted, and that there had been no “cell” at the school.
She suggested that P.B. may have been taken to a quiet room to settle down.

1%2A s noted above, by thistime, assessors had responded to 431claims, accepting 14, rejecting 23, and making
an offer in 391.
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The claimant requested that her claim go to file review. The review was held by way of
conference call on October 9,1996, with the claimant participating. Despite the lack of records to
show that the alleged sexua abuser was employed at the School, at the end of the call the file
reviewer assessed the claim at $20,250. The decision was confirmed in a letter dated October 9,
1996. In setting out how the award was determined, the file reviewer commented as follows:
“Credibility —Ms. [file assessor] acknowledged that [P.B.] wastelling the truth.” Thefile reviewer
found the grabbing of the breast to be at the low end of the minor sexual abuse scale. Shefound that
the use of a heavy ruler-like object on two occasions, causing redness, swelling and stinging, to be
minor physical abuse, albeit at the low end of the scale. She also found that the claimant was placed
in ajail-like room with bars on the door and window, holding that this was not a ‘timeout’ to quiet
P.B. down, but was “unjustified.” It was, accordingly, an aggravating factor, adding $250 to the
award.

G.B., aformer resident of Shelburne, alleged he was the victim of physical abuse (hitting,
beating, punching or dapping) perpetrated by anumber of unnamed and named counsellors, including
employees A and B. A Demand was filed on June 17, 1996, requesting $25,000 (category 10 -
medium physical abuse). In aResponse dated August 1, 1996, the file assessor noted that according
to the Province’ srecords, employee A did not start hisemployment until well after thetimethat G.B.
attended Shelburne, and that there was no record of a school employee with the name of employee
B. The assessor asserted that the other abuse alleged by the claimant was minor in nature (category
12) and offered $2,000.

The claimant requested that hisclaim go tofilereview. Thefilereview washeld by telephone
conference call with the claimant participating. 1nawritten decision dated October 18,1996, thefile
reviewer commented as follows on the issue of credibility:

Before dealing with theissue of category and quantum, | would liketo comment on credibility
as it was an issue in this case. [G.B.] claims abuse at the hands of [employee A] and
[employee B]. The Province does not have records of either man being employed by them at
the time [G.B.] was at the Shelburne School for Boys, but do have records of [employee A]
being employed at a much later date. [G.B.] is clear on the names and descriptions of the
employees involve [sic] and does not fed it possible that he is mistaken.

| accept [G.B.’ 9] allegations with regard to these two employees. Records are not always
indicative of the way things were at the time and [G.B.] as pointed out could have used other
names of employees if it was his intention to deceive as records of those employees are
consistent with hisrecall. Also[G.B.] had an out so to speak, and could have said that he may
be wrong but stood steadfast to his recollection. These points coupled with the overal
credibility of [G.B.] lead me to accept his allegation in relation to those two employees.
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Thefilereviewer went on to conclude that the abusefell within category 10 (medium physical abuse),
asbeing chronic physical abuse, and awarded $18,000 in compensation plusthe applicable counselling
allotment.

D.H., aformer resident of Shelburne submitted aDemand on June 17, 1996. Init, he claimed
he had been subjected for monthsto repeated and persistent intercourse with X, awoman alleged to
have been an employee, whom he could not name but described by her function at the school. He
further clamed that he was fondled by a second employee, and that a third employee digitally
penetrated him during a strip search. In respect of physical abuse, D.H. alleged that a number of
named counsellors had “beat him at least three time a week.” He requested compensation under
category 2 (severe sexua and medium physical abuse) in the amount of $100,000.

The file assessor, in her Response of August 1, 1996, disputed the contention that D.H. had
been “ subjected” to repeated and persistent intercourse with X, given that D.H. was almost certainly
over the age of consent at the time they had sexual relations. The assessor aso stated that X was
listed in the records as being in a*job shadowing program,” at Shelburne to learn job skills, and was
therefore not a Nova Scotia Government employee. The assessor further argued that X was not in
aposition of authority over D.H. With respect to the strip search, the assessor contended it did not
constitute sexual abuse: it wasinitiated because D.H. was caught with alighter he was not supposed
to have. Finaly, the assessor suggested that the alleged physical abuse constituted minor physical
abuse. She made an offer of $3,000.

The claimant elected to go to file review. In the course of preparing for the file review, the
assessor contacted the 11U and asked for any further documentation about X, the person that was at
Shelburne doing the job shadowing. The I1U reported back that a search of all available records had
falled to turn up any employment recordsfor X, but that they had contacted her and she had said she
had been aprovincial employee on two short occasions. Thereisno indication that X wasever asked
if sheknew D.H. or had had any relationship with him. Theinformation that X wasindeed employed
at Shelburne at the relevant time was disclosed to the claimant and to the file reviewer.

Thefilereview was held on October 30, 1996, with the claimant present. A written decision
was released November 12, 1996. The file reviewer noted that there was extensive questioning of
D.H. by her and by the file assessor. In relation to the claim of physical abuse, D.H. named 10
employees as having punched, slapped or hit him with objects. He claimed permanent hearing loss
from one such incident, but advanced no medical evidence to support the injury. The file reviewer
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observed that the Province had originaly taken the position that the physical abuse was minor, but
upon hearing the claimant’ sevidence changed their characterization to that of medium physical abuse.

In relation to the sexual abuse, the reviewer stated that the Province did not dispute that the
strip search occurred, but contended that it was a valid search. The reviewer accepted that it did
occur, and found on a balance of probabilities that it was a sexua assault. With respect to the
allegation of repeated sex acts with X, the file reviewer concluded:

| find that [X] was an employee at Shelburne, and if she did not have actual authority over
[D.H.] she had the appearance to [D.H.] of having authority or influence over him, and she
had an aobligation to exercise good and proper judgment in her interaction with the residents
at Shelburne. If this allegation was in a public school scenario | submit that the [X] in
guestion would have been fired for abuse of her position, judgment and sexua abuse of a
student. Clearly [X] acted inappropriately and she abused her apparent or real authority to
gain sexual favoursfrom [D.H.].

Indiscussionwith Ms. Derrick [counsel for D.H.] and [thefile assessor] at thereview hearing,
it was agreed that the allegation regarding [X] was either severe sexual abuse or not sexual
abuse at al. The frequency and nature of the sexual abuse aleged does not fit within the
classification of medium sexual abuse. The only use [sic] is whether or not the sexud
relations were consensud. | find that the sexual relations between [D.H.] and [X] were not
consensual and they must be characterized as severe sexual abuse.

Thefilereviewer concluded that thiswasacategory 2 (severe sexual and medium physical) claim, and
awarded D.H. $90,000 plus a $10,000 counselling allotment.

During our audit, we also reviewed three files where the claimant had been a complainant in
the criminal proceedings against former employees of either Shelburne or the Nova Scotia School for
Girls (“NSSG”). Inthefirst file, the claimant was G.C., aformer resident of NSSG. She had given
astatement to the RCMPin 1991 alleging that George Moss had fondled her on five - six occasions.
In addition, she had provided a statement to the Murphysduring the Stratton investigation recounting
the same misconduct by Moss.'® G.C.’s Demand, dated June 12, 1996, requested an award in the
range of $35,000 to $40,000 (category 8 — medium sexual abuse). The assessor wrote a Response
on July 30,1996, that accepted the claim as being properly classified as medium sexua abuse, but
made an offer of $30,000 (placing it at the low end of the category 8), plus a counselling allotment
of $7,500. G.C. accepted the offer.

1%30n October 9, 1992, Moss pled guilty to four out of seven charges of indecent assault, and was sentenced
to 12 months incarceration. G.C. was not one of the complainants named in the four charges to which Moss pled
guilty. She was a complainant in one of the charges to which he did not plead guilty.
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In the second file, the claimant was R.G., also a former resident of NSSG. She gave a
statement to the Murphys during the Stratton investigation alleging sexua abuse by Moss in the
nature of “french” kissing, fondling, masturbation, digital penetration and vagina intercourse.’** She
submitted a Demand on June 12, 1996. In it, she requested an award at the top of category 8
(medium sexual abuse) in the amount of $50,000. The Response by the file assessor, dated August
2, 1996, agreed that the incidents were properly classified as medium sexual abuse, but offered the
clamant $32,000. Through her counsel, R.G. submitted a counter-offer to settle for $42,000;
counsdl aso indicated that if this was not acceptable, he had instructions to proceed to file review.

The assessor responded in a letter dated August 13, 1996. He indicated that additional
information had been brought to hisattention, including R.G.’ s1991 statement to the RCMPinwhich
she had complained of only oneincident of abuseinvolving Moss (involving fondling). He stated that
he had not known of this statement and other related materials at the time of hisinitial Response, but
in light of them hisfirst offer was generous and would not be increased. R.G. accepted the offer.

Inthethirdfile, the claimant wasP.H., one of the 10 MacDougall complainants. He submitted
aDemand on July 2,1996, which enclosed histwo Murphy statements (one given during the Stratton
investigation and the other given on April 22,1996) and a transcript of his testimony from the
MacDougall trial. P.H. claimed not only for the sexua abuse perpetrated by MacDougall, but also
aleged that MacDougall and eight other counsellors had physically abused him. He requested
compensation under category 6 (medium sexua and physical abuse) in the amount of $60,000. The
file assessor responded on August 27,1996. She agreed that the sexual abuse suffered by P.H. may
be properly categorized as medium sexua abuse, but at the low end. She aso asserted that the
alegations of physical abuse did not result in any claimed injury. She offered compensation in the
amount of $30,000. The claim was eventually settled on September 17, 1996, for $44,000, plus a
counselling allotment of $7,500 as a category 7 claim (medium sexua and minor physical abuse).

5. ANALYSIS
As| noted in a previous chapter, the Gover nment had created a Compensation Programthat

did not contain a true validation process. The absence of meaningful validation is supported by an
examination of the early operation of the Program.

%M oss pled guilty to indecent assault in relation to R.G.
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As outlined above, my staff randomly reviewed a number of claimfilesto assist in providing
me with an accurate sense of how the Program operated in practice. This random review
demonstrated that during the early operation of the Program file assessors ‘accepted’ claimants
assertions of sexual and physical abuse without any input fromthe current or former employeeswho
were alleged to have committed the abuse or from witnesses who might reasonably be expected to
haverelevant evidenceontheissue. Aswell, fileassessors‘ accepted’ claimants’ assertionsof abuse
without the benefit of documentation that might bear upon the claimants' credibility or reliability.
(This is not intended as a reflection on the assessors, but on the Program itself.) Perhaps the
argument could be made that empl oyees wer e not entitled to be full partiesto the design of an ADR
process. But even if that weretrue, it remained sheer folly to accept abuse claims as valid without
even knowing what the implicated employee had to say.

Thenumber of claimsbeing processed, thetime constraintsimposed, the limited information
available to assessors, the recognition that abuse was to be presumed, the absence of any right to
test the claimant’s evidence or to call contradictory evidence even if it were available, all
contributed to the absence of a credible process to properly evaluate claims.

My review revealed that there were instances where claims of sexual abuse were regarded
by assessors as demonstrably false — for example, where abuse was claimed against an employee
who had not even been at theinstitution when the claimant was present. Assessorsmight nonetheless
agree to compensate the claimant for other alleged abuse, usually on the basis that there was no
concrete proof to dispute those remaining allegations.'® Of coursg, it is possible that these other
allegations were true. But | find it deeply problematic that a deliberate falsehood would not be
regarded asvirtually disqualifying the claimant fromcompensation. A programthat determinesthat
a claimant has lied about part of a claim, but nonethel ess settles the balance of the claim, asif no
lie had been exposed, lacks credibility.

Smilarly, some of the claimswereregarded with incredulity by the file assessor s but, absent
a demonstrable falsehood, they did not feel that they could deny the claim. Instead, they felt that
they could only rely upon the perceived improbabilities of the claims to negotiate a lesser amount.

Another scenario presented itself. Individuals who had testified in the criminal process
sometimes claimed abuse far more extensive than testified to earlier. Under these circumstances,
assessor streated the claimasexaggerated and tried to settle the claimat an amount compatiblewith

1%Sometimes, the claimant would purport to ‘withdraw’ the deliberate falsehood.
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the criminal testimony. In thissense, claimants who had testified in the criminal proceedings might
be challenged on their statementsin a way that was unavailable to assessors for the balance of
claimants.

Generally, file assessors expressed frustration that they did not have sufficient — or, indeed,
any — information, nor the tools to adequately test claims that they had reason to doubt.

That being said, it became obviousto methat there was not always a uniformity of approach
amongst file assessors. Some viewed the claims more sceptically than others. As well, some who
initially regarded the vast majority of claims as credible came to modify their views, even on the
limited information available to them, as more and more claims were processed.

When assessors did respond by highlighting dubious aspects of the claim — often in the
context of a counteroffer — claimants and their counsel, who had been told that their allegations
would be accepted unless there was concr ete evidence to the contrary, became frustrated. Counsel
for the claimants submitted that, at times, fileassessorsarbitrarily reected claims, and harmed their
clients through insensitive challenges to their veracity. They felt that their clients were being re-
victimized through the process itself, which, they said, should have been governed by the need to
ensurethat their clientsfelt that they were* believed, respected and acknowledged.” The point was
repeatedly made to the Government that the assessors were contravening the MOU since it
contemplated that, absent evidence specifically disproving the Mur phy statements, compensationwas
to be provided. “ Suspicions’ or “ concerns’ about the accuracy of a statement were said to be of
no effect under the MOU. Claimants also advised me that their counselling often had to focus on
the adver se effects of the compensation process, rather than the original abuse.

Our random review of the claim files permits me to conclude that some claims — whatever
their actual merits—weredeserving of close scrutiny and invited serious doubts about their veracity.
A true validation process would have permitted these claimsto be properly evaluated. Instead, file
assessors were driven to either accept dubious claims because they could not be disproven, or
engage in the equal ly flawed process of settling them at reduced amounts. The latter approach was
largely motivated by the realization that, absent demonstrable falsehoods, the file reviewers were
likely to accept the claimsin full. Even recognizing this flawed process, assessors should not have
settled claims where any deliberate falsehoods had been demonstrated. This could only further
undermine any remaining credibility of the Program. The concerns expressed here are further
addressed in later chapters as the Program continues.
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None of these criticisms is directed to the claimants or their counsel. They correctly
perceived that the approach by assessorsto their claimswas, at times, incompatible with the spirit
of the negotiations leading to the MOU, and the MOU itself. Nor should these criticisms be borne
by thefile assessors. They were themselvestrapped within a flawed process. Furthermore, | do not
believe, asalleged by claimants' counsel at thetime, that file assessor swer e systemically attempting
to ‘low ball’ true victims of abuse.

Additional evidence as to the flawed character of the validation processis drawn from the
fact that the Compensation Program sought input from the Murphys respecting the credibility of
claimants. For the reasons reflected in Chapter V, the Murphys were not well situated to provide
accurate assessments of credibility. They had collected i nfor mation from complainants, but had not
tested the statements, either through further questioning of the complainants, a comparison with
previous statements made by the complainants and others, or a review of medical or institutional
records. Indeed, someassessorsand filereviewersremarked that obvious, follow-up questionswere
not asked by the Murphys. The post-Stratton statements taken by the Murphyswere similar in form.
Again, thisis not a criticism of the Murphys: it reflects the instructions they were given.

Any opinions expressed by the Murphys on the issue of credibility would have been largely
based on their assessment of claimants' demeanour. Credibility assessments based on demeanour
alone are notoriously unreliable. Aswas said by the British Columbia Court of Appeal in Faryna
v. Chorny:'® “If atrial judge s finding of credibility isto depend solely on which person he thinks
madethe better appearance of sincerity inthewitnessbox, weareleft witha purely arbitrary finding
and justice would then depend upon the best actors in the witness box.”

In Alison Scott’ s e-mail to Amy Parker, the point was made that, in the absence of any right
to test statements through cross-examination or to lead contradictory evidence, the only control —
albeit minimal —that the Province had to eval uate truth and credibility was found in the information
that the Murphys could impart to assessors. Hence, she felt that claimants should not be permitted
to introduce non-Murphy statements which would not permit the Province to bring the Murphys
judgment to bear on the issue of credibility. It was obviousto me that some file assessors|ooked to
the Murphys largely because they (the assessors) were otherwise devoid of information to make
proper assessments. With respect, the perceived need to resort to the Murphys assessment of
credibility demonstrated the bankruptcy of the Program'’s validation process.

106/1952] 2 D.L.R. 354 at pp. 356-7.
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The Murphys themselves recognized the limited value of their assessments of credibility,
certainly in discussions with my staff. They indicated that they would advise assessors that the
claimants seemed convincing, but that they (the Mur phys) wer e not psychol ogistsand coul d not make
areal determination of the claimants' veracity. Regardless of what was precisely communicated to
assessor s by the Murphys, Ms. Scott’s October 10, 1996 memorandum to the Deputy Minister did
reflect that they were unable in many cases to offer an opinion (leading her to comment that any
expected reliance upon the investigators as to credibility had proven to be unworkable).

During this period, the NSGEU and counsel retained by them to assist current employees
expressed their concern that compensation was being paid before 11U investigations were complete
and before the employees side of the story had been heard. Ms. Scott’s October 10, 1996
memorandum to the Deputy Minister reflected the concern that the MOU did not provide those
involved in the Program with the tools to properly assess claims. It was felt that the potential for
compensating many false claims, given the validation process, was high. | agree that all those
concerns were fully warranted.

The Minister of Justice issued a press release on November 1, 1996, suspending the
operation of the Compensation Program to permit a review of the Program. He cited the number
of claims, the discovery of new information, and the responsibility to fully review thisinformation.
He explained that the review would take time, but that the Department of Justice was still committed
to an ADR process.

It isobviousfrommy review of the documentsthat ther e wereanumber of circumstancesthat
explain the Government’ s decision to suspend the Program on November 1, 1996. These included:

1 The anticipated over-expenditure of the Compensation Program budget given the
increased number of claimants;

Perceived problems with the file review process;

The discovery of additional information from documentation and from employees
that could impact on the assessment of claims;

Thelack of toolsin the Compensation Program processto effectively test credibility.
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Claimants’ counsel questioned whether the suspension was truly motivated by the discovery
of additional information or the perceived problems with the validation process. It was suggested
that the primereason wasbudgetary: the Programwassimply regarded as costing too much money.

| amnot in a position to rank the reasons for the suspension of the Program. | am satisfied,
however, that all of the above contributed to the decision.

The suspension undoubtedly caused turmoil to true victims of abuse. Nonetheless, | am
unable to conclude that the Government acted unreasonably in suspending the Program, given the
serious concerns about its design and implementation, and how those concerns potentially had an
impact on the overall resources of the Province. Of course, as| reflect throughout this Report, the
most serious deficiencies in the Program could, and should have been, foreseen. Had they been
foreseen, a redress program might have been designed and implemented that served the needs and
interests of true victims of abuse, but not at the expense of fairnessto other affected partiesor to the
credibility of the Program itself.
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Events During the Suspension

6. INTRODUCTION

On November 1, 1996, the Government announced that the Compensation Program was
placed on hold so it could take stock of concerns that had arisen during the first few months of the
process, including asignificant increasein the number of claimsand the discovery of hundreds of files
that were thought to have been destroyed. The suspension had some immediate effects:

I Outstanding Government offers to settle claims were put on hold, but offers that had
been accepted on or prior to October 31, 1996, would be paid in full;

All filereviewswere placed on hold, but where reviews had taken place and decisions
were pending, amounts awarded would be paid;

Claimants who had signed a release as a prerequisite to proceeding to file review
could withdraw their release (thereby permitting a claim to be advanced in the
ordinary courts);

However, Demands could still be made by claimants, the December 18, 1996 deadline for filing a
Notice of Clam remained unchanged, and counselling continued to be available.

The Government maintained that it was still committed to an ADR process, although it was
clear that the Program would be reviewed. No mention was made of what might happen to the
Memorandum of Understanding (“MOU”) or how long the review would take. This chapter looks
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at the reaction to the suspension and some of the issues canvassed in the course of the Government’s
review.

1. REACTION TO THE SUSPENSION

Reaction to the announced suspension was immediate. Anne Derrick, John McKiggan and
Josh Arnold, counsdl for survivors, held a press conference the same day as the announcement. In
a prepared statement, Derrick said as follows:

Survivors of ingtitutional abuse bear terrible scars from their experiences and have been
invited by this Government to come forward, tell their stories and apply for compensation.
Many of survivors are coming forward for the first time, having been brutalized and ignored
as children when they tried to report the abuse they were being subjected to.

For thisto truly be arestorative process, survivors must be treated with respect; they must be
informed and advised about what is going on. The Government is publicly accountable for
thisprocessand their obligationsunder the M emorandum of Understanding must berigorously
adhered to. Any failure to observe these responsibilitiesis re-victimization of the survivors
and isdestructiveto their effortsto heal and move onwith their lives. We expect the Province
to live up to its stated commitment to compensate survivors in accordance with the
Memorandum.

A number of lawyers representing claimants wrote to the Minister of Justice protesting the
announced suspension. For example, McKiggan wrote on November 4, 1996, stating that “the
Province's act is a violation of the MOU and a breach of the contractual obligations owed by the
Provinceto the survivors,” and that “the Government’ s actions are aviolation of thelegal and moral
commitment the Government made to survivors.” He requested a meeting with the Minister,
indicating that if the issue could not be resolved he would be forced to take steps to enforce the
Government’ s obligation to his clients.

Derrick also wroteto the Minister on November 4™, complaining that the suspension without
notice was disrespectful and insensitive towards survivors and, for many, represented yet another
breach of trust. Sherequested a meeting as soon as possiblewith the Minister and other lawyerswho
had been centrally involved in the process, for a full and frank explanation about the decision to
suspend the Program, the implications of the decision, the time lines involved and the nature and
extent of the review contemplated.
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The Minister responded by suggesting a meeting on November 12". Derrick agreed, but
cautioned that she and her colleagues, representing more than 600 survivors, would not be coming
to the meeting to discuss reopening the terms of the Memorandum of Understanding.

Fifteenlawyersrepresenting claimantsmet withthe Minister and Deputy Minister asscheduled
on November 12". Amongst other things, the following issues were discussed:

Additional time required to review files.
Consideration by the Government to pay amounts awarded over time;

The Government’s intention to wait until after December 18" to decide what it was
going to do (in order to know the number of claimsit was facing);

Access by claimants to RG-72 (the archival designation for historical records in the
Public Archives);

Filereviews,

The RCMP investigation (Operation HOPE);

Theclaimants' viewsthat thellU interviewswere tough, whilethe RCMPinterviews
were compassionate.

A joint letter was written by counsel for the claimants after the meeting. They reiterated “as
strongly as possible” their position that the current state of affairs was unacceptable. They advised:

The uncertainty surrounding the status of the M.O.U. is causing a great deal of stress and
turmoil for our clients. Weare under considerable pressureto takeimmediate stepsto respond
to the Province' sactions. We are currently investigating all of our client’ s options, including
a representative class action suit for punitive and general damages, individual law suits for
compensation, an application to court to enforce the Memorandum, to name but a few.

The lawyers asked the Government to announce its commitment to the ADR process as outlined in
the MOU and stated their expectation that the Province will continue with the process, using
additional funding if required.
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The Minister wrote on November 19" to all counsel for claimants. He referred to the
enormous undertaking faced by Operation Hope due to the growing number of alegations and the
volume of paper work involved. He noted:

Normally, apolice investigation will occur first, before employee discipline proceedings, and
before litigation respecting compensation. We aretrying to do everything quickly because of
our obligationsto survivors and to those who will bein our carein thefuture. However, there
isaredl risk theinvestigation for the purposes of compensation and discipline could jeopardize
the criminal prosecution process.

The Minister pointed out that consideration had to be given to greater integration of the
operations of Facts-Probe Inc. (the Murphys), the I1U, and the RCMP, as well as the computer
systems of the latter two. He suggested that “a more comprehensive approach to the investigation”
would both assist those with valid claims and better address concerns about fraudulent claims.

Lastly, the Minister stated that his Department had an obligation to act on information in its
possession for the protection of both children who may beinits carein the future and the public who
may encounter perpetrators of abuse. He recognized that this obligation may conflict with the wishes
of claimants who do not want to provide information for the purpose of disciplinary or criminal
investigations, but argued that there was an over-riding public interest to be served. He concluded
that there may have to be changes in the use made by the Department of information provided by
claimants.® He proposed that a further meeting be held on November 22",

Ms. Derrick responded on November 21%. She said she was astonished by the Minister's
letter, since none of the issues he mentioned were ever raised or even hinted at during the meeting of
November 12" or in the earlier announcement of the suspension of the Compensation Program. This
created the impression that the Minister was engaging in an ex post facto rationalization of the
decision to suspend the process. She agreed to attend the meeting on November 22™, but added that
the concerns shewould carry into the meeting wereasbefore: 1. when would the Government restart
the compensation process in accordance with its obligations under the MOU, and 2. did the
Government intend to fully honour its obligations under the MOU? Derrick al so pointed out that the
Government had initiated the compensation process, participated in the development of the MOU,
and compensated claimants with full knowledge that there was an extensive criminal investigation
underway.

9"The Government’ s consideration of thisissue is outlined in greater detail later in this chapter.
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8. DIFFICULTIESIDENTIFIED BY THE ASSESSORS

Before dealing with the meeting of November 22, 1996, it is appropriate to refer at this point
to thedifficultiesfile assessors perceived in the Program. Inamemorandum dated October 30, 1996,
Amy Parker, Sarah Bradfield and Averie McNary described the file review process as the biggest
problem within the existing framework. They explained:

The most pressing problem we face with file reviewsis that file reviewers are being asked by
the Survivors' lawyers to make decisions on things which we feel are not within their
jurisdiction. Through negotiations, our plan was that the file reviewers role would be to
review al documentation and correspondence which passed between counsel and make a
decision on quantum.

In our opinion, file reviewers should not be making decisions on the following issues:

1 Whether certain documentation should be introduced at file review (such as
negotiation correspondence, case law, others Statements, etc.).

2. Whether they can force people to trave to file reviews and whether they hold file
reviewsin hotel rooms or in available (free) office space.

3. What congtitutes* corroboration,” and other similar legal questions. Onefilereviewer
decided that because a student complained to a counsellor that he was being sexually
molested by other students; the counsallor did nothing; and the student continued to
be assaulted, the case was made out that the student was subj ected to condoned sexual
abuse. We had offered the person $8,500 based on abuse perpetrated by employees;
the inclusion of the “condoned” abuse raised the award to $80,000. That is a
difference of $71,500.

The lawyers, Anne Derrick particularly, are raising this condonation issue in almost
every case. Ms. Derrick argued before afile reviewer last Friday that even though
the student never complained to counsellors about sexual assaults by other students,
the staff “voluntarily condoned” the abuse by “looking the other way,” and that they
should have known there was rampant sexual abuse within the institution. It is
extremely likely that thistype of argument will succeed at somefilereviews; thiswill
raise the awards dramatically. Once it becomes successful in relatively clear
situations, the lawyers will push it in much murkier situations. Given our “record”
at file review, they arelikely to be successful.

4, AnneDerrick isnow proposing to introduce caselaw at filereview around issues such
as condonation and consensual sexual activity. She has also advised that she will
attempt to introduce articles and case law surrounding recovered memory of
childhood sexual abuse. Increasingly, file reviews are increasingly (sic) becoming



CHAPTER X: EVENTS DURING SUSPENSION 199

similar to administrative or court proceedings. This was not the intention during
negotiations, and will require a much more time-intensive commitment from the
Department if we choose to respond to these submissions.

5. Anne Derrick and others are taking the position that file review decisions can be
introduced as precedentsin other filereviews. The MOU makesno provisionfor this.
Weobject to theintroduction of other filereview decisions, particularly because each
situation os so individua. Additionally, as you know, file review decisions do not
favour the Department’ s position.

6. File reviews are successfully being used by the lawyers as an opportunity to re-open
negotiations. File reviewers are taking the opportunity to pass judgment on all
aspects of Government’s operation of the ingtitutions, including whether there were
sufficient numbers of staff, whether supervision methodswere adequate, and whether
such things as strapping and isolation were appropriate discipline methods.

7. We find it increasingly difficult to adhere to the principles espoused in the MOU
(respectful, timely compensation) in situations wherefile reviewers and counsel take
every opportunity to allow survivorsto statethe “facts.” For instance, file reviewers
are accepting the survivors alegations that they should have received medical
treatment for a particular injury. They are also accepting survivors assertions that
long-term disabilities must have arisen from abuse suffered at Shelburne because
nothing else could have caused it since. The Province is prevented from cross-
examining or introducing any evidence to the contrary.

Wearevery concerned that unlessthe Department takes a strict stand about what role thefile
reviewers should play, thefile reviewerswill ride rough-shod over the Department. Thiswill
result in much larger awards being made to the Survivors, and will necessitate significantly
more resources being assigned to the compensation project.

The assessors sought instructions from the Deputy Minister on some of theissuesraised, and
then concluded with the following “advice:”

Wewish to make it clear that, in our opinion, file reviews should not continue if the existing
program is not maintained. File review decisions are increasingly unfavourable to the
Province; becausethisisso, counse are pushing theboundariesof filereview to achieve more
for their clients. We anticipate that the financial impact for government in alowing file
reviews to continue will be very unfavourable.

If, aswe understand, the rational e behind suspending the program is that the Province cannot
afford to compensate the number of victims who have come forward in this fiscal year, we
must advise that in our view file reviews pose the most substantial risk of awards which
exceed our previous projections. Should the Province suspend the program but continue with
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filereviews, thisrisk increasesdramatically becausefilereviewerswill respond to the negative
impact of the program’ s suspension.

A mentioned above, we offer these comments in respect of one facet of the existing program.
We do not wish to be misunderstood; it is not our advice that the program be suspended.
However, if the decision is made to suspend the program, we fed that it must be completely
suspended.

Three substantial awards were made in this period, at least in part, for condoned abuse. In
one, the claimant alleged sexual assaults by other students. Hefelt the counsellors knew the assaults
were happening and even arranged them. He also alleged incidents of physical abuse by counsdllors,
including one that resulted in injuries for which he needed stitches. The Demand filed on his behal f
clamed severe sexua and medium physical abuse and requested compensation in the amount of
$100,000.

The response by the Government was that there was no basisto the assertion that counsellors
knew of the alleged sexual assaults being committed by the other residents. The claimant could not
provide the names of anyone to whom he purportedly reported the assaults. The Government took
the position that, in order for aclaim to be made out under the heading of condonation, some positive
act by a staff member was required, and not a mere omission to act. With respect to the alleged
physical abuse, the Government stated that there was no record of any hospitalization for the stitches
the claimant said herecelved. Nonetheless, an offer of $2,500, plus $5,000 for counselling, was made
by the file assessor. In alater attempt to settle the claim, afile assessor “acknowledged” the act of
abuse by the employee and offered $5,000, in addition to the $5,000 counselling award.

The casewent tofilereview. Inadecision dated November 7, 1996, the reviewer concluded
that the allegation by the complainant fell within the scope of condonation: all that was required was
for staff to forgive or overlook the claimed abuse. An award was made of $90,000, plus a $10,000
counsdlling alotment. There is no indication in the file that any of the alleged abusers — staff or
residents— were contacted before the file review. However, it appears that after thefile review was
concluded, one of the former employee alleged to have physicaly assaulted the clamant was
contacted by the [1U. He offered to provide an affidavit refuting the allegation made against him.

In the second case, the claimant alleged that after one act of anal rape by a counsellor, hewas
‘fair game’ for sexual abuse by residents. He aso alleged beatings and physical abuse by staff. A
Demand was made claiming severe sexual and medium physical abuse. The clamant requested
compensation of $90,000. The file assessor responded that a single instance of anal rape by an
employee constituted medium sexual abuse and that the abuse by other residents was not
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compensable. With regard to the complaint of beatings and other physical abuse, the assessor stated:
“I do not take issue with his descriptions.” An offer of $45,000 was made, plus $7,500 for
counsdlling.

Thematter proceeded tofilereview. Inadecision released on October 11, 1996, thereviewer
noted that she had examined the Stratton Report, the survivor’s statements, the Demand and the
Response. Shenoted that the Stratton Report found that staff and officialswere awarethat abusewas
taking place, but had taken no positive steps to end it until the mid-1970s. She concluded from the
claimant’ s statement that the alleged rapist was a paedophile and hence in no position to protect the
clamant. The claimed abuse was condoned, especialy since it happened openly in public areas that
should have been monitored and supervised. As a result, she made an award of $80,000, plus a
counsdlling allotment of $10,000. Thereis no indication in the file that either the former employee
alleged to have committed the sexual assault, or any other potential witness, was contacted.

In the third case, severe sexual and medium physical abuse was alleged and compensation of
$100,000 was requested. The claimant alleged anal rapes by other residents that were condoned by
staff. He had given a statement to the Murphys claiming that he was forced to masturbate one boy
and, when he complained to a counsellor, the latter beat him for being aliar. He said that thisled to
the older residents sodomizing him twice aweek for the rest of his stay.

Thefile assessor agreed that the physical abuse claimed was properly categorized as medium,
but took the position that there was no evidence that the counsellors knew about the abuse that the
clamant said he suffered at the hands of other residents (other than the incident of forced
masturbation).

The file review lasted one hour. The decision noted the Province's concession that the
claimant suffered medium physical abuse at the hands of employees,'® and that there was no issue of
credibility for the sexual abuse claimed since the Province did not challenge the claimant’ s assertions
that he was sexually abused by the other residents. What was challenged was whether the Provincial
employeeshad condoned the abuse. Thefilereviewer observed that the Province did not present any
evidence that it was reasonable for the counsellor who received the complaint to believe that the
resident waslying or that he had a history of trouble. She accordingly concluded that the counsellor
had not only failed in his obligation to respond to the alegation of abuse, but had greeted it with
brutality. Thefilereviewer held that the requirement of condonation can be satisfied by omission, and

1%The decision made reference to employees (plural) even though only one was named.
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that the counsellor condoned the sexual abuse by failing to investigate the complaint. She awarded
$80,000, plus $10,000 for counselling. The alleged abuser was available to be contacted, but there
isno indication in the file that he ever was.

The Government delayed payment of the file review awards in these three cases. On
November 29, 1996, an application was brought in the Supreme Court of Nova Scotia for an order
compelling the Government to make payment. It was eventually settled when the Government did
so. Letters of apology were also provided by the Minister to the claimants.

During November, the file assessors produced memoranda outlining what they considered to
bethe problemsin the Compensation Program, and some of the optionsthat could resolveor, at least,
ameliorate the situation. In considering available options, it was assumed that the review of the
Program would be guided by the following principles:

1 The Government acknowledges moral responsibility for abuse.

1 The Government is committed to an ADR process.

1 The ADR process is to be compassionate, confidential, timely and respectful of
victims.

The file assessors made it clear that the 45-day time limit for Responses must change. They
identified the need to design what they referred to as an upgraded investigation process. They made
a number of recommendations, including the need for the Program office and 11U to have a clear
understanding of the goals and standards of the Program, the use of sworn statements, and a
clarification of the role of the 11U.

Douglas J. Keefe, Executive Director of Legal Services, responded to these early
recommendations in an e-mail on November 7, 1996. He wrote:

| don't think we are trying to save money as much as ensure to the extent possible that
paymentsaredeserved. | have no doubt that in the process of improving the validation, money
will be saved that would have been awarded improperly, but that is secondary. Not everyone
may agree but | think we have to keep coming back to that as a starting point for what we are
now doing.
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The head of the I1U, Robert Barss, had earlier written to the Deputy Minister regarding an
expanded role for the 11U in an amended ADR process. He indicated that the 11U could or should:

Identify and investigate those ADR filesthat are deceitful and could lead to mischief
and false pretense charges by the RCMP,

Conduct interviews of past employees, including counsellors, supervisors, managers,
probation officers and medical staff and others;

Interview all witnessesto the all egations— current employees, former employees, and
other residents,

Interview al clamants;

Carry out an investigative interpretation of all documents;

Improve coordination of “initia ‘ pure version statements from the complainantsand
Facts-Probe Inc.;”

Obtain medical and other release forms from al complainants;

Ensure that employees and ex-employees are properly identified through photo line-
ups,;

Offer the opportunity for polygraph testing;
Provide investigative findings which could be used in the ADR process;

Carry out investigations of current employees in paralel with areview of al ADR
clams (that is, carry out its origina mandate at the same time as its expanded one);

Prepare an analytica profile of al abusers, relating employee and complainant,
corresponding location, date and time of incidents.

In acommentary accompanying this document, Mr. Barss noted the trust that had been built
up between 11U staff and current employees and their representatives. He reported that areview of
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250 files revealed that 40 claimants made allegations of sexual abuse against two ex-employeeswho
were not present at the institution at the time of the alleged abuse.

Meetings were held in November 1996 between the RCMP, the 11U and officials from the
Department of Justice. The focus of these meetings was the better coordination of investigative
efforts. In particular, there was discussion of the use of a computer system to store, analyze and
retrieve information.

David Horner, of thellU, prepared adocument dated November 18, 1996, outlining Justice’' s
planned acquisition of computer software and scanning technology. Horner pointed out that the 11U
was challenged by the effort to recover, maintain and secure alarge volume of documentary materials
that had previously been thought not to exist. The effort was hampered by the continued growth of
theinvestigation and by aninadequate computer system. Horner suggested that advanced technology
was needed, and recommended a software product known as CLEIM S (Canadian Law Enforcement
Information Management System).

It was believed that CLEIMS would substantially decrease the turnaround time on
investigations. The 1IU would be able to provide a complete investigation file, including
documentation and records, not only to officids running the ADR process, but to lawyers
representing complainants, counsel for employees, Operation HOPE, civil litigation staff from Justice,
and the Public Prosecution Service, “as needed or directed.”

In a memorandum dated November 21, 1996, the file assessors further examined the issues
that would have to be addressed if the Province was going to move forward with a revised
compensation process. They proceeded on the premise that there was to be an improvement in the
investigation processin order to increase the program’s ability to compensate |egitimate claims.*®

The assessors wrote that an improved investigation was intended to ameliorate the integrity
of the program — it may or may not reduce costs. They noted that it is not possible to ‘prove’ or
‘validate’ all claims, but suggested that improvement in the investigative process may lead to the
“lessening of doubtinmany claims.” They then raised anumber of questions, including thefollowing:

1®However, they first asked whether they were correct to assume that the Province was still committed to
compensating legitimate claimants in an “alternative” that is compassionate, timely and respectful.
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By what standard will it be said that a claim is proven or disproven? What is the
burden of proof?

How much evidence is needed? Thisis not now defined.

What isto be evidence? What rules of admissibility do we use?

What do we do with cases in which part of the claimant’s story is clearly disproven
and the rest isin the doubtful or proven category?

What means can be used to reduce the number of doubtful cases?

By how much can the number of doubtful cases be reduced?

In reducing “the doubt,” will there be an increase in the number of proven aswell as
unproven clams?

How will the doubtful cases be resolved?

Will the benefit of the doubt remain with the survivor? Thisisthe case now.

How will disputes (with the claimant) about whether aclaim isdoubtful or proven or
disproven be resolved?

|s there to be a mechanism which replaces the file review process?

What evidence will be permitted at such proceedings?

Isthe file reviewer to be like a judge or a mediator?

Could a satisfactory process be designed which eliminated a review atogether?

Should the reviewer act as a facilitator, with his or her jurisdiction restricted to the
credibility of the claim?



206  SEARCHING FOR JUSTICE

! Can use be made of the Arbitration Act?*°

What knowledge or skills should file reviewers possess?

How do we maximize their independence?

Should the process for taking statements be more stringent?

Will there be more access to information from files and interviews with third parties?

On November 21%, Justice officias considered some of the problems that had been reported
to them by file assessors, the 11U and the RCMP. They concluded that it was essentia that any
statementstaken by the Murphysbe‘ pureversion’ statements, and that there be no leading questions,
no paraphrasing of language, no conclusions, nor any information offered to a claimant.

A meeting was held with the Murphys on November 21%. It was decided that they would
continue to take statements from claimants—‘ pure version’ statements, with greater detail and using
the exact words of the victim. The Murphys would aso ask follow-up questions if the claimant’s
statement did not correspond to the relevant documentary evidence. Lastly, it was decided that the
Murphys would not take a statement if the claimant did not sign a release authorizing use of the
statement in disciplinary proceedings, the RCMP investigation and the Child Abuse Registry.

In a meeting on November 22, 1996, between representatives of the IIU and Operation
HOPE, it was learned that the RCMP favoured a software program named Supertext. The 11U,
however, took the position that CLEIM S was a superior system for their needs.

4. MEETING OF NOVEMBER 22, 1996
Thefinal meeting between Justice officialsand lawyersrepresenting claimantsal so took place

on November 22™. Notes of this meeting were made by representatives of both sides. The issues
discussed and positions articulated were these:

MR.S.N.S. 1990, c. 19.
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Although the Minister was aware, from information provided by the claimantsand the
Family Services Association, about the difficulties for claimants caused by the delay,
the Government was concerned about the impact of the compensation process on the
crimina investigation, and ultimately the potential to bring alleged perpetrators to
justice.

Operation HOPE had expressed concern over the impact that multiple statements
might have on the criminal process. The RCMP had requested that the Compensation
Program not restart until March 1997 or later, partly in order to allow time for the
integration of an RCMP/IIU computer system. Counsel for the claimants voiced
vehement opposition to delaying the entire process until the spring of 1997.

The Deputy Minister advised counsel for the claimants that the Government now
realized that it wasinappropriatefor claimantsto be ableto direct that information not
go to the RCMP or the Child Abuse Registry. Since the Department had this
information, it had to act onit. Counsel for the claimants suggested the Government
enact legislation to exempt from the duty to report complaints received from those
involved in the Compensation Program.™*

The Government intended to change the Compensation Program. Although no
specifics had been decided, a number of issues had been identified, including:

- The summary validation process used to date was now unacceptable,
and the Government intended to conduct a more thorough investigation of
each survivor’'s statement prior to making an offer of compensation. The
Murphy statements were “preliminary,” and there was no opportunity built
into the MOU for the Government to assess a survivor’ s credibility. Counsel
for the claimants pointed out that they had proposed an arbitration process
and the Government had rejected it.

- Credibility issues at file review were amost invariably decided in
favour of the claimant and there was no opportunity for the Government to
assess the credibility of a survivor prior to the file review.

™MThe duty to report suspected abuse is examined in the following section.
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- A system was being considered in which the current roster of
reviewers would be maintained, but the file reviewer would be chosen by
rotation, rather than having the survivor choose;

- The 45-day turnaround time was inadequate due to the volume of
documents and a more thorough validation process being considered by the
Government.

- The Government was considering payment of awards over time (with
interest).

Counsdl for the claimants agreed that fraudulent claims should not be compensated
and suggested negotiating a clause to deal with fraud. Counsel for the claimants
requested information about fraud levels and whether or not 3% of clams were
fraudulent. The notes from the meeting do not record any specific response from
Government officials. The officials smply expressed concern that there had been
fraud, including collusion amongst claimants and exaggeration of claims.

TheDeputy Minister noted the number of claimscoming forward, particularly alleging
physical violence. He commented that the Government did not have the employee's
side of it.

Counsdl for the claimants indicated that on some things they would “hold their fire,”
but there were other issues that could trigger going to court.

The Deputy Minister wrote to Harry Murphy on December 3, 1996, confirming that in all
statements taken after November 25™, the claimant should be told that the use of the statement could
not be limited to the compensation process. If aperson did not agree that the information could be
used for al purposes, then no statement should be taken. The Deputy Minister explained:

The Department of Justice has an obligation to act on information in its possession for the
protection of children who may bein our carein the future, and to protect the public who may
encounter perpetrators of abuse. We currently have a statutory obligation to provide
information to the Department of Community Services which may be entered in the Child
Abuse Registry. Thismay conflict with the wishes of survivorsof institutional abuse who do
not want to provide information for the purpose of discipline or for criminal investigations.
However, thereis an overriding public interest to be served.
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5. DUTY TO REPORT ABUSE

Whilethe Government’ sreview of the Compensation Program wasfocussed on the perceived
defects in the compensation process, officias in the Department of Community Services (*DCS’)
were a so addressing another important issue: the duty to report the cases of alleged abuse. Thiswas
dealt with in a document dated November 15, 1996, by Alex F. Shaw, Q.C., asolicitor in DCS. It
was entitled Commentary on Section 25(2) Children and Family Services Act — Institutional Abuse
and The Duty to Report It,**? and it addressed two issues:

1. Doinvestigative bodies such asthe 11U, the RCMP, and even an ADR program, have
aduty under the Children and Family Services Act to report suspicions of child abuse
to the Minister of Community Services? If so, doesit follow that they are therefore
precluded from receiving allegations from victims “in confidence’?

2. When the Minister receives information alleging that a person has committed an
abusive act, does he have a duty to inquire into whether the alleged perpetrator poses
a present risk to children and, if so, does he have to take action to minimize such a
risk? If thereis such duty to take action, doesit yield to any considerations that have
to do with interfering in the investigative processes underway by the investigative
bodies?

Mr. Shaw identified two interpretations of the Act — one broad, the other narrow — but he
concluded that under either interpretation the duty existed to report incidents of child abuse inflicted
at any timeinthe past by current employees. Furthermore, this duty superceded any privilege which
might normally apply to that information. In his view, it was therefore inappropriate for any
governmental investigativebody to receive statementsfrom victims*®in confidence” without clarifying
that the information may be reportable under the Children and Family Services Act. Only an Act of
the legislature could remove the duty to report.

Mr. Shaw suggested that a protocol was needed to deal with this matter. He warned that
delay wasinexcusable and potentially costly, and noted concerns which required further study. For
instance, while the 11U was “warehousing information reportable under the Act,” did it have the
required expertise on when to report abuse, as stipulated in the legidation?

M2Section 25(2) of the Act (S.N.S. 1990, c. 5) deals with the duty to report third-party abuse. It provides as
follows: “Every person who has information, whether or not it is confidential or privileged, indicating that achild is
or may be suffering or may have suffered abuse by a person other than a parent or guardian shall forthwith report the
information to an agency.” (Emphasis added.)
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A review of the documentation available to my staff indicates that thisimportant issue — the
duty to report —was not considered by government officials during the design of the Compensation
Program. There was arecognition by Alison Scott, counsel at Justice, in the summer of 1995 that
there could be proceedings under s. 63 of the Children and Family Services Act to place the names
of abusersin the Child Abuse Register.™® However, it was believed that information that had been
and would be provided to the Murphys up until December 1996 could not be used without the prior
permission of the persons providing the information. In meetings with my staff, officialsinvolved in
the design of the Program confirmed that the duty to report was not considered. They werefrank in
acknowledging that it was amatter that should have been addressed. Theimplications of thisfailure
are discussed in other parts of this Report.

6. ANNOUNCEMENT OF THE RESUMPTION OF THE PROGRAM
On December 6, 1996, the Minister of Justice, the Honourable Jay Abbass, announced in a

press release that the program would resume, but with anumber of changes designed to improvethe
process:

Staff resources would be increased to address the sheer volume of claimants.

The 45-day time limit for responding to demands would be extended to 120 days,
though efforts would be made to respond earlier if possible.

The 11U would expand their investigation from discipline of current employees to
include investigation of compensation claims. Resources would be added to enable
this.

Increased resourceswould allow staff to catal ogue and input new information recently
found relating to Shelburne.

To preservetheintegrity of the criminal investigation, astatement protocol would be
developed by the RCMP, 11U and Facts Probe Inc. All three organizations would

A Child Abuse Register was first established in Nova Scotiain 1976. 1t was upgraded in 1991 to include
abuse by perpetrators who are not parents or guardians of the abused child and to make the Register available for
Screening purposes.
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share information and coordinate investigations to the fullest extent possible,
recognizing the independence of the police investigation.

Victimswould now beadvisedthat all statementsprovided for compensati on purposes
would be used for investigative purposes (whether criminal or disciplinary) or the
Child Abuse Registry. The Minister stated that “[w]e understand it has been difficult
for people to come forward, and their wish for confidentiality, but we have a moral
and legal obligation to bring perpetrators of abuse to justice.”

Toensurethat filereviewerswere provided with the best available evidence, claimants
and the Provincewould now be permitted to submit written, recorded or documentary
proof from anyone who had evidence relating to aclam. The Minister stated that
“[t]hisalowsvictimsto bring forward statements from witnesses, and ensuresthefile
reviewershavethe most completeinformation possible when making their decisions.”

File reviewers would now be assigned on a rotating basis.

All file reviews would be conducted within Nova Scotia. Those claimants living
outside the province would be able to participate by telephone. The file review
process would resume February 1, 1997.

Though levels of compensation would remain the same, awards over $10,000 would
be paid over afour-year period. The greater of $10,000 or 20% of the award would
be paid in onelump sum payment, and theremainder paid over timewithinterest. The
opportunity to use counselling allotmentswould remai n unaffected —those allotments
would still be accessible immediately. Counselling allotments would be available for
afour-year period.

The Government would continue to accept claimsor notices of claimsuntil December
18, 1996. The settlement of claimswould resume oncethetotal number of clamswas
known on December 19, 1996.

Compensation would only be provided for abuse by employees and not for abuse of
one resident by another. Thiswas described as a*“clarification.”
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The Minister repeated the Government’ s commitment that those who were abused would be
compensated, and he strongly endorsed the ADR process as the best method to provide

compensation.

On the same date as the announcement, the Minister wrote to claimants' counsel to explain
how the changeswould affect the compensation process. He advised of somefurther information not
contained in the press release:

Offers made before November 1, 1996, were reinstated immediately, except that
awards over $10,000 would now be paid over time.

A new release form would be used for all clams.

During the assessment of claims, Justice or the [1U might require an interview with
the claimant, aswritten statements alone may not always provide enough information.

File review decisions were not to be treated as precedents in other file reviews.

Both the claimant and the Province could be represented by counsel at thefilereview.
(Claimants till had the right to appear personaly).

No compensation would be paid for negligence;

Counselling allotments would be accessible for five years (even though the press
release had announced that the allotments would be accessible for four years).
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1. ANALYSIS

The Compensation Program was suspended on November 1, 1996. One month later, on
December 6, 1996, it was reinstated. To evaluate the decisions to suspend and reinstate the
Program, it is important for me here to draw together what we know about the Program up to its
suspension.

Up to the suspension, 271 claim files had been completed.”* The vast majority had been
settled. Approximately 33 had been decided by file reviewers. Compensation was being paidin all
these cases. Whether settled or decided by a file reviewer, all of these claims had been processed
under the MOU. This meant that assessors generally presumed, in the absence of demonstrable
falsehood, that abuse had occurred. As earlier noted, even in the face of some demonstrable
fal sehoods, the balance of a claimmight be settled becauseit could not be disproven. Most disputes
turned on where the abuse fell within the designated categories. Though the documents pertaining
to the Compensation Program do not always permit precise calculations, it appears that
approximately 424 claims were processed prior to the Program’ s suspension. Only 22 claimswere
entirely denied by file assessors (subject to the claimants' right to file review). Offers were made
in 383 cases.'®

Despite the large number of cases completed (271) and the larger number of offers made
(383), assessors and file reviewers had no input from current or former employees as to the merits
of any of these claims. No onewas interviewing past employees. Such interviewsdid not commence
until January 1997, after the Program was reinstated. As | outline in the next chapter, even then,
they were initially only telephone contacts that could not be used in file reviews. Very limited
interviews of current employees by the 11U had only commenced in September 1996, and those were
directed to the disciplinary proceedings, rather than the compensation process. The [IU was
providing file assessors with limited information. In fact, it was made clear to the I1U that the
Program did not contemplate that the 11U would truly investigate these claims or conduct witness
interviews to assist the assessors. It follows that offers were made to claimants, and file review
decisions were rendered, without resort to evidence of fundamental importance. Hence, my earlier
determination that the validation process was seriously flawed and lacked credibility.

MDepartment of Finance, Internal Audit Division, Working Draft Report, January 17, 1997. This Report
contains statistics as of October 29, 1996. Asthe Province was notified of the acceptance of offersthat had been made
prior to suspension, and file review decisions were released for hearings held before the suspension, the number of
completed claim files increased to 278.

MThere were six requests for further information.
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It can be debated whether the Program’'s suspension was primarily driven by financial
concernsor by concernsthat the Programwas not doing a very good job in credibly separating out
trueand falseclaims. It isprobably most accurate to say that the Gover nment’ s attention was more
easily drawn to the concer ns expressed by Program staff and other sabout the Program’ scredibility