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MESSAGE FROM THE PUBLIC TRUSTEE

The Office of the Public Trustee was established to protect the interests of the most vulnerable
people in Nova Scotia; namely minor children, incompetent adults, missing persons and
deceased persons. We do this by providing professional and cost-effective guardian, trustee,
custodian, estate and legal representation services in a variety of situations. Additionally, we
are the substitute decision maker of last resort for incompetent individuals who need personal
care or non-emergency medical care and are not able to consent to it on their own behalf. We
are responsible for the respectful disposition of unclaimed human remains left in hospitals and
morgues in the province. Under the Adult Capacity and Decision-making Act, the Public Trustee
is responsible for operating a capacity assessment training program, managing a process for
applying for capacity assessment fees to be paid for by the provincial government, maintaining
a registry of all representation orders made or continued under the Act and investigating
complaints made by all interested parties under the legislation.

The fiscal period April 1, 2021 to March 31, 2022 was another exceptional year in the Office of
the Public Trustee. This was the second year the Office operated in an unprecedented
pandemic situation. Building on the robust and flexible approach of the previous year, the
Office continued to function efficiently and effectively using novel and creative approaches to
support a safe office environment. On April 29, 2021, we closed our doors at 5670 Spring
Garden Road and reopened on May 3, 2021 at 1465 Brenton Street, Suite 501, Halifax, NS. All
aspects of the move were overseen by the Director of Finance, Administration and Systems and
myself. Moves are normally difficult, but this was achieved during a time when physical
distancing was being practiced, the number of people allowed in a particular square footage
was being monitored and people were very concerned about their risk of exposure to the virus.

During this fiscal year, we were provided with the resources to create a new position in our
office: Director of Trust Services. This person will supervise the work of the Trust Officers who
oversee the day-to-day management of our Living Adult Estates. We were also able to have our
Filing Clerk position upgraded to a Records Analyst.

Throughout this busy year, Public Trustee staff continued to work diligently to meet the needs
of our clients. | commend them for their hard work and dedication to serving our clients.

,,g. Jr\%axf\_’ e .(7/\,,“.3}‘&

Shannon Ingraham-Christie, BBA LLB
Public Trustee of Nova Scotia
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OVERVIEW

Mission

The Public Trustee is committed to the proper administration of estates of deceased persons,
incompetent persons, children and missing persons. It is also committed to providing informed
consents for health care, placement in continuing care homes and the provision of home care
services using an approach that is client-oriented, respectful of human rights and freedoms and
in the client’s best interests, if prior wishes, values and beliefs are not known. We maintain a
registry of representation orders made or continued under the Adult Capacity and Decision-
making Act and investigate complaints made by interested parties under this legislation. The
Public Trustee is also committed to providing for the respectful and timely disposition of
unclaimed human remains left in hospitals and morgues in the province.

Organization

The Public Trustee Office is a corporation sole, created pursuant to the Public Trustee Act.
Although our office is located at Suite 501 - 1465 Brenton Street, Halifax, Nova Scotia the Public
Trustee’s jurisdiction is province wide. When fully staffed, we have twenty-eight employees.

The Office of the Public Trustee has perpetual succession and an official seal. It may sue and be
sued in its corporate name. The person appointed to be Public Trustee has the status of a
Deputy Head. They must be a lawyer with a minimum of ten years practicing experience and in
good standing with the Nova Scotia Barrister’s Society. For administration purposes, the Public
Trustee reports to the Attorney General.

The Public Trustee may perform the duties of and be a guardian, representative, custodian of
property, trustee, personal representative of deceased estates and for healthcare purposes

substitute decision maker of last resort under numerous pieces of legislation, including the
following:

e Public Trustee Act

e Trustee Act

e Hospitals Act

e Personal Directives Act

e Patient’s Abandoned Property Act
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e Adult Protection Act

e Guardianship Act

e Adult Capacity and Decision-making Act
e Probate Act

e Presumption of Death Act

e Survival of Actions Act

e Involuntary Psychiatric Treatment Act and

Residential Tenancies Act

The Public Trustee has the discretion to accept or refuse to act as a guardian, representative,

trustee or attorney except when it pertains to applications involving missing persons or minor
children.

The Public Trustee’s services can be broken down as follows:
e Services for Mentally Incompetent or Physically Disabled Adults
¢ Health Care Decisions
e Deceased Estate Services
e Children’s Trust Services
s Legal Representation Services
e Missing Persons Services
e Services pertaining to Undistributed Assets Held in Trust by Third Parties
s Public Enquiries

e Unclaimed Remains
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Statistical Summary of Year

During this fiscal year, we opened 547 new files and we closed 391 files leaving us with a total
of 2139 active, open files and 778 enquiry files. | refer you to Schedules “A”, “B”, “C’ “D”, and
“F” attached hereto. These schedules set out the different categories of files that the Public
Trustee manages, the number of files in each category that were opened and closed during the
fiscal year and the number of active files at year end. Files pertaining to unclaimed human

remains files are tracked separately and are not included in these statistics.

With the exception of the fiscal year ending March 31, 2020, the number of client files,

enquiries and the net value of assets we hold in trust is rising each year.
population and changing family dynamics, these numbers are expected to continue to rise.

With our aging

March 31,
2016

March 31,
2017

March 31,
2018

March 31,
2019

March 31,
2020

March 31,
2021

March
2022

31,

No.
client
files

of

1720

1788

1904

1988

1830

No.

of

enquiry

files

(opened)

484

Net
value
assets
held
trust

of

in

$56,830,441

468

563

647

669

1983

672

2139

778

$59.306.839 |

$59,364,325

$62,728,318

$54,450,241

$58,677,126

$63,123,734

In reference to Schedule “A” attached hereto, our largest category of files are Adult Living

Estate files at 631. Our second largest category of files are Health Care files at 439. Our third
largest category of files are Deceased Estate files at 201.

We continue to observe that the more complex and demanding files are often referred to the
Public Trustee. These files are referred to our office by the judiciary, hospital staff, social service
agencies, financial institutions and the general public.
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SERVICES

Services for Mentally Incompetent or Physically Disabled Adults

The Public Trustee of Nova Scotia provides representation and trustee services for adults

who are deemed to lack capacity and do not live independently in the community, under the
following pieces of legislation:

e Hospitals Act

» Adult Protection Act
*Public Trustee Act
sPersonal Directives Act
» Powers of Attorney Act

e Adult Capacity and Decision-making Act

Of these, we receive the most referrals pursuant to the Hospitals Act, the Adult Protection Act

and sections 4 and 8A of the Public Trustee Act, in conjunction with section 14 of the Personal
Directives Act.

Hospitals Act Referrals

Section 59 and related sections of the Hospitals Act proclaimed in force April 1, 1979 created a
mechanism whereby the Public Trustee, being notified by a hospital to do so, may "assume
management”" of the estate of a patient who has been found to lack capacity and has no
one to administer his or her property and finances. It is not necessary for the Public Trustee to

make an application to the court to obtain a representation order. The authority is granted
pursuant to the legislation.

Hospital and community care staff are the leading proponents of this mechanism. It is the
source of many of the Public Trustee's growing caseload of adult living estate files.

Many of these referrals are sent to the Public Trustee when the patient is ready for discharge and
a long-term care facility bed has been found. Increasingly, long-term care facilities are refusing
to accept people unless there is a representative available to manage their estate, pay the long-
term care facility bills, deal with their taxes, secure their pension{s) and work out their daily
accommodation rates with the Eligibility Review Unit of the Department of Seniors and Long
Term Care. By referring the client to the Public Trustee, the placement in the long-term care
facility can be achieved, and very often achieved much more quickly, which benefits the patient
and helps the hospital free up acute care and emergency room beds. This provides a valuable
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benefit to the province's health care budget.

Unfortunately, we are not able to accept all the section 59 Hospitals Act referrals received
due to our limited resources. We are presently only accepting the referrals with the highest
most pressing needs. Each of our 5 Trust Officers carry a case load of approximately 95-120
cases. In our experience, the cases are becoming more complex, often involving individuals
who have property located in more than one province and/or country and with complex
family dynamics. We must be cautious in accepting files as it is very important that we have
the resources necessary to thoroughly investigate, locate, take control of and protect the
assets of our incompetent clients in a timely fashion. If we are not able to do this, assets
may be missed, stolen, misappropriated or damaged while technically under our care,
thereby exposing our office to a high level of liability.

Adult Protection Act Referrals

The Adult Protection Act came into force in 1985. The purpose of this legislation, as set
out in section 2 of the Act, is to provide a means whereby adults who lack the ability to care
and fend adequately for themselves can be protected from abuse and neglect.

Section 13(1) of the Act is entitled, “Role of the Public Trustee on removal of adult”. It states
that where an adult is "removed” from the premises where he resides to another place
pursuant to this Act and it appears to the Minister that there is an immediate danger of loss
of, or damage to, any property of his by reason of his temporary or permanent inability to
deal with the property and that no other suitable arrangements have been made or are
being made for the purpose, the Minister shall inform the Public Trustee.

Section 13(2) of the Act allows the Public Trustee, if she feels it is appropriate after
receiving notice pursuant to section 13(1) of the Act, to assume immediate
management of the estate of the adult in need of protection and safely keep, preserve and
protect it until the happening of a future event. It is not necessary for the Public Trustee to
make an application to the court to obtain a representation order pursuant to this section.
It should be noted that the Public Trustee lacks the statutory authority to assume
immediate management of the property and finances of individuals who have been
determined by the courts to be an “adult in need of protection” but were not “removed”
from their homes pursuant to section 10 of the Act.

Personal Directives Act Referrals

The Personal Directives Act was proclaimed on April 1, 2010. This legislation enables
Nova Scotians to document their wishes concerning their personal care and health care. An
individual can name who they wish to make personal care and health care decisions for them
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in a Personal Directive document if, in the future, they are found to be incapable of doing
so. If an individual does not prepare a Personal Directive the legislation provides a
hierarchal list of statutory decision makers to make decisions regarding health care,
placement in a continuing care home and home care services for individuals deemed
incapable of making these decisions for themselves. The Public Trustee is named the
substitute decision maker of last resort on this list.

If a Delegate named in a Personal Directive or a Substitute Decision Maker makes a decision
on behalf of a person who lacks capacity to make healthcare decisions, accept an offer of
placement in a continuing care home or regarding the provision of home care services and
it is discovered that the individual also lacks the capacity to manage their property and
finances and they have no financial representative or Attorney acting pursuant to an
Enduring Power of Attorney document, the Personal Directives Act in conjunction with
section 8A of the Public Trustee Act establishes a mechanism whereby a statutory notice
may be sent to the Public Trustee. The legislation allows the Public Trustee to then
investigate whether the individual needs a guardian for their property and finances. If the
Public Trustee determines its services are required, the Public Trustee can immediately
become statutory guardian of the individual's property and finances. It is not necessary to
make a court application to assume the authority as the authority is given under the
legislation.

This has been a source of additional requests for the Public Trustee's services as statutory
guardian of property and finances. It is anticipated that the number of files opened
pursuant to the Personaf Directives Act will continue to increase as the legislation becomes
better understood by long-term care facility staff, continuing care workers, adult
protection workers and social workers generally. Staff in our Health Care Decisions
Division have been actively conducting educational sessions concerning the Personal
Directives Act.

Powers of Attorney Act Referrals

Enacted in 1988 to validate "Enduring Powers of Attorney’ the Powers of Attorney Act,
c.352, R.S.N.5. 1989 contains references to the Public Trustee. Section 4 provides that the
Attorney named in the document and not the Public Trustee shall administer a patient's
estate pursuant to S, 59 of the Hospitals Act, if the instrument of enduring power of attorney

includes a provision expressly excluding the operation of subsection (2) of Section 59 and
the attorney wishes to act.

Subsection (3) of S. 5 provides that an attorney may apply to the court for an order
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substituting another person as attorney upon giving notice of the application to the Public
Trustee.

The Public Trustee received many calls from the public during the fiscal year seeking general
information about Enduring Powers of Attorney and reporting suspicious or fraudulent
conduct on behalf of attorneys. Callers reporting suspicious or fraudulent conduct on the
part of attorney are referred to the police for investigation. Many of these calls also dealt
with questions of accountability and the concerns individuals have on the way the attorney
is managing the trust funds.

We continue to see that the management of living estates for incompetent adults is a large
file category at 631 open and active files. As the average age of the population of Nova
Scotia continues to increase, the Public Trustee forecasts that the request for financial
management of the estates of incompetent adults will continue to increase. The Public
Trustee will need additional staff and resources to meet this demand.

Adult Capacity and Decision-making Act Referrals

Proclaimed on December 27, 2017, this legislation replaces the incompetent Persons Act. The
purpose of the new law is to:

Recognize that adults may not be able to make some decisions because of a learning
disability, mental health problems, brain injury, or for other reasons

Provide a fair and respectful way to protect the safety of those aduits

Promote the dignity, autonomy, independence, social inclusion, and freedom of
decision-making of adults

Make sure that the least restrictive and least intrusive supports and interventions are
considered before seeking a court order under this new law to help an adult

Under this legislation, all people are entitled to have their dignity and autonomy
respected. Every adult is presumed to be able to make a decision until it is established that
they cannot. When an adult is unable to make a decision for themselves, the least restrictive

and least intrusive type of decision-making must be provided to protect their well-being and
financial interests.

if an individual is making an application to the court to obtain a representation order, the
adult's ability to make decisions must be assessed by a medical doctor, a registered
psychologist or a allied health professional (nurse, social worker or occupational therapist)
who is qualified to perform assessments of capacity. The Public Trustee was tasked with
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developing the capacity assessment training program and continuing competence training for
the allied health professionals. Pursuant to this legislation, the Public Trustee developed and
now maintains a roll of representative orders, investigates complaints, and manages a
financial assistance program designed to assist individuals cover the cost of the capacity
assessment required in applications under the legislation.

The inaugural Adult Capacity and Decision-making Act capacity assessment training program
for allied health professionals was developed in 2018/2019 with the assistance of Clinical
Neuropsychologist, Dr. Arlin Pachet. Nine successful applicants took the training and
received certifications authorizing them to conduct capacity assessments under this
legislation. In 2020, refresher training for the certified capacity assessors was scheduled on
two occasions but had to be cancelled due to the pandemic. A two-day refresher workshop
was held in our office on June 3@ and 4™, 2021 with six of the nine previously certified
capacity assessors. Three of the original nine capacity assessors let their certifications lapse.

For the fiscal period April 1, 2021 to March 31, 2022, 124 orders were added to the Adult
Capacity and Decision-making Act registry of orders. We received and investigated 2
complaints and received 8 applications for funding assistance for the capacity assessment.



Health Care Decisions

The Public Trustee acts as the substitute decision maker of last resort for individuals who
have been assessed and determined to lack capacity to make their own decisions
concerning health care, home care services and placement in continuing care facilities, under
the following pieces of legislation:

s Personal Directives Act
sHospitals Act

e Involuntary Psychiatric Treatment Act

The Public Trustee's Health Care Decisions Division reviews all requests for consent. The
Division has a Coordinator, 3 Health Care Consultants and 1 Administrative Assistant. The
Coordinator and Health Care Consultants can provide consent to Level-1 and Level-2 health
care decisions and the Public Trustee provides consent for Level-3 health care decisions,
such as consent for amputation.

Detailed policy and procedures were developed to guide the Health Care Consultants in their
deliberations. Underpinning the Health Care Decisions Division policies are the best interest
principles and the principle of informed consent.

Health Care Decision Division policies also employ the four commonly held principles of
health care ethics, namely: respect for autonomy; non-injury; beneficence; and justice.
Respect for autonomy is demonstrated by respecting the client's prior capable wishes, values
and beliefs, if known, and consideration of the client’s rights to independence and freedom;
non-injury is demonstrated in decision-making that avoids or minimizes risk to the client;
beneficence is demonstrated in decisions that benefit the client; and justice is demonstrated
in decisions that are fair and equitable.

The Health Care Decisions Division stands in the place of the client and is entitled to the same
information and freedom of choice as the client would have received if he or she had
capacity. Decisions are made using the reasonable person standard; after carefully
considering the available relevant information, the Health Care Decisions Division makes a
reasonably well-informed decision to consent, to not consent, or to withdraw consent as a
reasonably prudent and careful person would do in similar circumstances and not as a
health care professional.

All three performance indicators of the Health Care Decisions (HCD) division (i.e.
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complaints, response times and attendance at client conferences) were within established
targets for 2021/22 fiscal year {see attached Schedule “F” and Health Care Decisions Division
Report covering the period April 1, 2021 to March 31, 2022). Monitoring of the Health Care
Decisions program was conducted and reported to the Public Trustee on a quarterly basis.

The following is a summary of annual statistics for the Health Care Decisions Division for the
fiscal year ending March 31, 2022:

o  There were 439 active client files at March 31, 2022
» 132 new client files were opened and 105 client files were closed during the year

e 1034 referrals were received in 2021/22 as compared to 1175 referrals in 2020/21

Approximately 76% of referrals were received under the Personal Directives Act, 15% under the Hospitals Act
and 9% under the Involuntary Psychiatric Treatment Act

» The largest number of referrals (461 or 46%) were received from agencies in the Central

Region (Zone 4) of the Nova Scotia Health Authority and the least number of referrals
(134 or 13%) came from agencies in the Eastern Region (Zone 3)

» A total of 3881 decisions were made in 2021/22 (3533 or 91% under the Personal Directives

Act, 238 or 6% under the Hospitals Act and 110 or 3% under the Involuntary Psychiatric Treatrment
Act)

* 3757 or 97% of decisions were Level-1, 86 or 2% of decisions were Level-2 and 38
decisions or 1% of decisions were Level-3

* Two (2) on-line education sessions were held for the Care by Design Physicians wherein
the Public Trustee and the Director of Health Care Decisions and Capacity Assessment

provided and overview of the Office of the Public Trustee, our position as SDM and the
referral process.

s As of March 31, 2022, consent to health care treatment was our largest category of
referrals totaling 699 or 70% of our annual total of 1004. The second largest category of
referrals was for psychiatric treatment at 98 or 10% of our annual total of 1004,

Deceased Estate Services

The Public Trustee has the right to apply to administer the estate of a deceased person when
they die intestate {(without a will), pursuant to section 32(1) of the Probate Act, which reads as
follows:

11|Page



12 |Page

Entitlement to administration

32{1) Subject to sections 15, 23 and 24 of the Public Trustee Act, administration of the
estate of an intestate or of an estate partly or wholly unadministered owing to the
death or removal of a personal representative shall be granted to one of more of the
following persons, if they are competent and suitable for the discharge of the trust and
willing to undertake the administration of the estate unless the court thinks it proper
to appoint some other person according to the following priorities:

(a) first - the spouse of the intestate if the spouse resides in the Province and those
children of the intestate who reside in the Province;

(b) second - those persons who reside in the Province and who are entitled to share in
the distribution of the estate by reason of the Intestate Succession Act or by reason
of being adult residuary beneficiaries;

(c) third — the Public Trustee;

(d) fourth - those persons who do not reside in the Province and who are entitled to
share in the distribution of the estate by reason of the Intestate Succession Act
or by reason of being adult residuary beneficiaries;

(e) fifth —a creditor or a person having a cause of action against the estate.

A common-law spouse is not recognized as a legal “spouse” under the Probate Act or the
Intestate Succession Act unless the couple signed a “domestic partnership agreement" and
registered it with the Office of Vital Statistics of Nova Scotia.

The Public Trustee is listed as the third person in line to administer the estate of an intestate
individual. If someone listed after the Public Trustee wants to administer the estate, they
must ask the Public Trustee to sign an official Renunciation document before they can
apply.

Before the Public Trustee will renounce its right to administer an estate, time is spent
reviewing the information provided to ensure the beneficiaries and creditors would be
properly protected and served if someone other than the Public Trustee is appointed to
administer the estate. The Public Trustee also considers the assets of the estate; whether the
estate has enough personal and/or real property that can be sold to cover the debts and
costs of administering the estate; whether the Public Trustee has the expertise and staff to
administer the estate properly; and whether any of the heirs are minors, vulnerable adults or
missing persons, among other things.

The Public Trustee renounced its right to administer 134 new deceased estates during the
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fiscal year under review (see Schedule "G" attached hereto).

Pursuant to sections 15, 23 and 24 of the Public Trustee Act, the Public Trustee also has
priority to administer a deceased estate in the following situations:

¢ the Public Trustee acted as trustee, guardian, or custodian of a person's estate while they were
alive and that person dies without a will

e the Public Trustee acted as trustee, guardian, or custodian of a person's estate while they were

alive and that person dies with a will and the executor of the will is dead or renounces their right
to probate the will

e a person dies with a will and the person who is named as executor of the will is dead or

renounces their right to probate the will and the people named as the residuary beneficiaries live
outside of Nova Scotia

e the Public Trustee is already administering the estate of a person who is alive or is administering
the estate of a person who had died, and one of the following occurs:

(i) the person is named as a beneficiary in the will of someone else who dies and there is no
one who is willing or able to act as the executor of that will

(i) the person is entitled to inherit from the estate of a person who has died without a will

(iii} the person is named as the executor of a will, or as the personal representative of the
estate of someone who has died

Pursuant to section 36 of the Public Trustee Act, the Public Trustee is empowered in a case
where “the Public Trustee is entitled to take out letters of administration under this Act"
to authorize and appoint by writing under his hand some other person to take out such
letters of administration” and "the Court of Probate shall, upon the application or a person
so authorized and appointed by the Public Trustee as aforesaid, grant to such applicant
letters of administration”. Customarily the Public Trustee declines to act pursuant to
section 36 of the Public Trustee Act and prefers to leave this determination to the Court of
Probate.

As of March 31, 2022, Deceased Estate Files were our third largest category of files totaling
201.
Children's Trust Services

In Nova Scotia, the age of majority is 19. Legally, an individual under the age of 19 is
deemed an infant or a minor. Where no person has been appointed to be guardian of



the property of an infant or minor and they are entitled to receive money as a beneficiary
under a life insurance policy, as a death benefit, as a beneficiary on an intestacy or under a
will and the executor or administrator is not empowered or willing to act as trustee of the
child's share, or under a settlement or a trust, and no trustee is appointed by the will, or
other instrument, the Public Trustee is automatically the legal guardian of their money and
property under the following pieces of legislation:

e Section 14 of the Guardianship Act
e Sections 4(2), 4(3}{d) and 4 (5) of the Public Trustee Act

The Public Trustee does not have to file a bond with the court to act as trustee or guardian
or the estate of an infant or minor under these pieces of legislation. Nor does the Public
Trustee have the discretion to refuse to act in this capacity.

The Public Trustee is also regularly appointed as trustee of the finances of an infant or minor
by the Court in matters involving infant settlements in personal injury matters.

As of March 31, 2022, Infant Living Estate Files was our fourth largest category of files
totaling 169.

Legal Representation Services

The Public Trustee Act gives the Public Trustee the authority to act as a litigation guardian or
guardian ad litem for an adult or child who has been deemed to lack capacity to manage
their affairs in a legal proceeding before the court. The Public Trustee has the discretion
to act or refuse to act in this capacity.

The Public Trustee also has the authority to represent a deceased person (where an estate has
not been opened in Probate Court} in a legal proceeding before the court under the Survival
of Actions Act. As the deceased'’s public liability insurer or the Facility Association may be
relied upon to defend any automobile accident claims, the Public Trustee will generally always
consent to be appointed to represent the estate of a deceased tortfeasor for the purposes of
an intended action that arises out of a motor vehicle accident.

During the fiscal period under review, we acted as guardian ad litem for 4 adults and 4 minor
children and we represented the estates of 39 deceased persons under the Survival of Actions

Act.
Missing Persons Services

Section 2(e) of the Public Trustee Act defines “missing person” as follows:

“Missing person” means a person who cannot be found after all reasonable efforts
14jPage



have been made to locate him and includes a person who dies intestate or intestate as to
some part of his estate without leaving any kno