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FAIR REGISTRATION 
PRACTICES 



Fair  Registration Practices 

 

Transparent 

Objective 

 Impartial 

Fair 

Follow Sections 7,8,9,10,11,and 12 of 
the Act 



One Size Does Not Fit All 

For example 

The self-regulating health professions 
big and small. 

 

Government  licensing bodies. 

 

Statutory non-governmental licensing 
bodies 

 



Disparities in Scope and Resources 

 

Fully regulated and well resourced 

Very small but self regulating 
occupational groups 

License to practice only 

Name protection only 

Government departments 

 



Despite Differences-a Common Framework of 
Principles 

 

 Fairness 

 

Transparency 

 

 Impartiality 

 

Objectivity 



Basic Principles of Administrative Law 

 

 Jurisdiction-the power to act. 

 

Procedural fairness. 

 

Exercise discretion reasonably. 

 

 Judicial review. 

 



Jurisdiction 

 

Act within your statutory authority. 

 

Follow the procedures in your 
governing statute and regulations. 

 

Act to achieve the purpose of your 
governing statute not for other reasons. 



Procedural Fairness 

 

All statutory bodies that affect peoples 
rights or interests have a duty of 
procedural fairness. 

 
The principles of transparency, fairness, 

impartiality and objectivity in the Fair 
Registration Practices Act are based on the 
duty of procedural fairness in 
administrative law 



The Content of the Duty of Fairness 

 

 

Depends on the context of the 
particular statute and the rights of the 
person affected. 

 

The duty of fairness is flexible and 
variable 



Baker v. Minister of Immigration 

 Supreme Court of Canada 
 

 21                              The existence of a duty of fairness, however, does 
not determine what requirements will be applicable in a given set of 
circumstances.  As I wrote in Knight v. Indian Head School Division 
No. 19, [1990] 1 S.C.R. 653, at p. 682, “the concept of procedural 
fairness is eminently variable and its content is to be decided in the 
specific context of each case”.  All of the circumstances must be 
considered in order to determine the content of the duty of 
procedural fairness: Knight, at pp. 682-83; Cardinal, supra, at p. 
654; Old St. Boniface Residents Assn. Inc. v. Winnipeg (City), 
[1990] 3 S.C.R. 1170, per Sopinka J.  
 

  
 



What is the objective of the duty? 

Baker v. Minister of Immigration 

 

 22    ….the purpose of the participatory rights 
contained within the duty of procedural fairness is to 
ensure that administrative decisions are made using 
a fair and open procedure, appropriate to the 
decision being made and its statutory, institutional, 
and social context, with an opportunity for those 
affected by the decision to put forward their views 
and evidence fully and have them considered by the 
decision-maker. 

 



Factors which determine the content of the duty 
– The decision 

 

 the nature of the decision being made 
and the process followed in making it; 

 the nature of the statutory scheme and 
the terms of the statute pursuant to 
which the body operates; 

 the importance of the decision to the 
individual or individuals affected; 



Factors which determine the content of the duty- 
the tribunal 

 
 

 Legitimate expectations from the promises or 
regular practices of administrative decision-
makers 

 the choices of procedure made by the agency 
itself, particularly when the statute leaves to 
the decision-maker the ability to choose its 
own procedures, or when the agency has an 
expertise in determining what procedures are 
appropriate in the circumstances 
 



Apply the Baker factors to your statute 

 

One size does not fit all; 

 

The duty is flexible and variable. 

 

But certain basic requirements must be 
met because you are affecting the rights of 
individuals to pursue their chosen 
occupation. 



The Basics 

 

 

a meaningful opportunity for the 
applicant to present the various types of 
evidence relevant to their case and have 
it fully and fairly considered 



Impartial and Unbiased assessment 

 

 

 

What would an informed person, viewing 
the matter realistically and practically -- 
and having thought the matter through – 
conclude? Would an informed person think 
that it is more likely than not that the 
decision-maker, whether consciously or 
unconsciously, would not decide fairly? 

 

 



Provision of Reasons for Decisions 

Baker v. Minister of Immigration 

 

 Reasons foster better decision making by ensuring 
that issues and reasoning are well articulated and, 
therefore, more carefully thought out.  The process of 
writing reasons for decision by itself may be a 
guarantee of a better decision.  Reasons also allow 
parties to see that the applicable issues have been 
carefully considered, and are invaluable if a decision 
is to be appealed, questioned, or considered on 
judicial review.  



Adequate Reasons 

 

Reasons which  relate the facts under 
consideration to the conclusions that 
are reached by the statutory tribunal 

 

Reasons which allow the applicant to 
see that all applicable issues have been 
considered. 



Exercise of Discretion 

 

     A statutory body has discretion whenever the effective 
limits on its power leave it free to make a choice among 
possible courses of action or inaction. 

 

 The degree of discretion can range from one where the 
decision-maker is constrained only by the purposes and 
objects of the legislation, to one where it is so specific 
that there is almost no discretion  involved.  In between, 
of course, there may be any number of limitations placed 
on the decision-maker’s freedom of choice. 



Exercise Discretion Reasonably 

 

 Founded on the purpose of the statute not some 
extraneous or irrelevant purpose; 
 

 Done honestly and in good faith; 
 

 A rational and logical consideration of the relevant 
factors; 
 

    Based on consideration of the facts of the 
individual case 
 
 



Judicial Review 

 

 

Did the Tribunal follow the governing Act 
and Regulations? 

 

Did the Tribunal  comply with its duty of 
procedural fairness? 

 

Was the tribunal’s decision reasonable? 



Casey, The Regulations of Professions in Canada 

 . A Court may set aside a discretionary decision with 
respect to refusing to accept a candidate for 
registration where it is shown that the tribunal in 
refusing such certification acted in an arbitrary, 
capricious and unfair manner or in bad faith.  

 

 In exercising its discretion with respect to the fitness 
of an applicant, the tribunal must act judicially and 
must not refuse the application without due 
consideration to the applicant's denial of any 
allegation of unfitness against him.  

 

 



Casey says 

 

 

 A tribunal must be reasonable in the nature and extent of 
its requests to applicants for information and in the time 
it takes to deal with their applications.  

 

 A tribunal considering applications for registration must 
not fetter its discretion and must not accept or reject an 
application based on previous decisions in  similar 
applications without applying its mind to an individual 
applicant's case. 

 



Judicial Review-Reasonableness 

Zenner v.PEI College of Optometrists 
 42                              What remains is whether the College was 

reasonable in imposing the condition on the appellant. ..were such 
factors serious enough to impose condition 4?  In reviewing the 
exercise of discretion, a reviewing court should not re-weigh the 
facts of the administrative decision maker and the courts below.  

 43                              A decision will be unreasonable only if there is 
no line of analysis within the given reasons that could reasonably 
lead the tribunal from the evidence to the conclusion it reached.  If 
any of the reasons used to support the conclusion are tenable in the 
sense that they can stand scrutiny, then the decision is not 
unreasonable and a reviewing court must not interfere.  This means 
that a decision may satisfy the reasonableness standard if it is 
supported by a tenable explanation even though the reviewing court 
itself may not have reached the same conclusion 
 



Section 7 

 7 A regulating body shall provide information in a clear and understandable form to 
individuals, including individuals who received their qualifications outside of Canada, applying 
or intending to apply for registration by the regulating body, and shall provide 

  
 (a) information about its registration practices and internal review  processes;  
  
 (b)         information about the length of time that the registration process for that regulating 

body usually takes; 
  
 (c)         requirements for registration by the regulating body;  
  
 (d)       a description of the criteria used to assess whether the requirements for registration have 

been met; 
  
 (e) information about any support the regulating body provides to applicants during the 

registration process; and 
  
 (f) information setting out any fees for registrations. 

 



Section 8 

 8 A regulating body shall 
  
 (a) respond to inquiries from applicants for registration within a 

reasonable time; 
 (b) provide written confirmation within a reasonable time to 

applicants where registration is granted; 
  
  (c) where registration is not granted, provide written decisions 

with reasons to applicants within a reasonable time; and 
  
 (d) provide, where practical, information respecting measures or 

programs that may be available to assist unsuccessful applicants in 
obtaining registration at a later date. 
 
 
 



Section 9 

 
 

 9. A regulating body shall  
  
  (a) make information publicly available on what 

documentation of qualifications must accompany an 
application; and  

  
  (b) where documentation cannot be obtained by an 

applicant for reasons beyond the applicant’s control, advise 
the applicant what other alternate information may be 
supplied by the applicant that may be acceptable to the 
regulating body. 
 



Section 10-Internal Review 

 10 (1) A regulating body shall provide an internal review process within a 
reasonable time.  

  
  (2) Where a regulating body does not grant registration, the regulating shall 

inform the applicant of the internal review process and of the procedures and timeframes for 
the internal review. 

  
   (3) A regulating body shall provide an applicant for registration an 

opportunity to provide new information and to make submissions with respect to an internal 
review in such manner as determined by the internal review decision-maker. 

  
   (4) An internal review decision-maker shall provide a written decision 

with reasons within a reasonable time. 
  
   (5) A regulating body may specify whether submissions in respect of 

an internal review are to be submitted orally, in writing or by electronic means.  
  
   (6) No one who acted as a decision-maker in respect of a registration 

decision may act as a decision-maker in an internal review in respect of that registration 
decision.  
 
 
 



Section 11- Training 

    

 

 

 11 A regulating body shall ensure that individuals 
acting as a decision-maker in internal review receive 
training on conducting on an internal review.  

  

 



Section 12-Disclosure 

 

 

 12 (1) Upon the written request of an applicant 
for registration by a regulating body, the regulating 
body shall provide the applicant with access to 
records held by it that are related to the application. 

  

 



Refusing Disclosure 

 
 (2) Notwithstanding subsection (1), a regulating body may refuse access to a record if 
  
   (a) the record or any information in the record is subject to a legal 

privilege that restricts disclosure of the record or the information, as the case may be; 
  
   (b) another enactment, an Act or regulation of Canada or a court 

order or order of a quasi-judicial tribunal prohibits disclosure of the record or any information 
in the record in the circumstances; 

                                        (c) granting the access could reasonably be expected to lead to the 
identification of a person who provided information in the record to the regulating body 
explicitly or implicitly in confidence, and the regulating body considers it appropriate in the 
circumstances that the identity of the person be kept confidential; 

  
   (d) granting the access could reasonably be expected to threaten or 

harm the mental or physical health or the safety of another person; or 
  
    (e) granting the access could negatively affect public safety 

or could undermine the integrity of the registration process. 
 
 



More about Section 12 

  (3) Notwithstanding subsection (2), an applicant 
has a right of access to that part of a record that can 
reasonably be severed from the part to which the 
applicant does not have a right of access by reason of that 
subsection. 

  
   (4) A regulating body shall establish a 

process under which requests for access to records will 
be considered. 

  
   (5) A regulating body may charge an 

applicant a fee for making records available, which fee 
shall not exceed the reasonable cost of recovery.  
 



Applying the Act- the easy part 

 

 Implementing Sections 7 and 9. 

 

 Routine applications that present no issue that may 
lead to rejection. 

 

 



Applying the Act to Applications that may lead to 
rejection 

 
 Disclosure of the file. 

 
 Providing a meaningful opportunity to be heard. 

 
 Making a  decision by Committee 

 
 Articulating reasons and providing them 

 
 Advice to unsuccessful applicants 

 
 Opportunity for a meaningful review 



Providing a Meaningful Opportunity to be Heard 

 

 Your objective is to a meaningful opportunity for 
the applicant to present the various types of 
evidence relevant to their application for 
registration and have it fully and fairly 
considered 

 

 



How Do You Ensure  a Meaningful Opportunity? 

 

 The applicant needs to know there is a problem in 
order to address it. 

 

 This may be as simple as identifying the key 
problems that arise in your communications under 
Section 7; e.g. “You must achieve a score of 70% or 
more in the examination required of all applicants.” 

 



It May Not Be Simple! 

 

 Where  there is an issue that could lead to rejection of 
registration you should notify the applicant. 

 

 You should provide access to the records that are related 
to the application 

. 

 You should advise the applicant to provide any evidence 
or facts which will address the issue with the application 
and an opportunity to make submissions 



Access to Records-Section 12 

 

 Record is broadly defined; 

 

 Any document—the application, correspondence,  
notes to file, e-mails, electronic records of telephone 
calls, memos to file, committee minutes—is a record 
to which  access must be provided 



Disclosure Exceptions 

 Simple 
 Legal privilege, illegal disclosure and threat to the safety of a 

person; 

 Protecting the identity of providers of confidential information 

 

 Not so simple 
 Negative effect on public safety 

 Undermine the integrity of the  registration process 

 



Just Provide the File 

 
 The presumption is giving access to everything on the 

file. 
 

 Ordinarily you will simply copy the whole file and 
provide it to the applicant 

 
 The general exceptions of harming public safety or 

undermining the registration process should not be 
interpreted broadly 
 

   



Invite Submissions 

 

 The applicant should be invited to address the issues 
that affect their application and to provide further 
information if they wish. 

 

 The applicant should be given a realistic time frame 
to provide further evidence and to make 
submissions. 

 

 



Oral Hearings 

 

 Generally documentary evidence and written 
submissions are sufficient. An oral hearing or a 
meeting in person is not required.  

 

 Some issues are so significant that an oral hearing or 
a meeting in person may be required to ensure a 
meaningful opportunity to be heard -e.g. an issue of 
the character of an otherwise qualified applicant . 



Staff Interviews 

 

 Where it is more fair and more efficient to get 
information by a staff interview 

 
  the staff member should make a proper record of the exchange 

and provide a copy to the applicant. 

 

 The applicant should be invited to comment or make corrections. 



Meetings or Oral hearings 

 

 It doesn’t have to be run like a court; 

 

 It should be focused on an opportunity for the 
applicant to address the issues about their 
application and present their case; 

 

. 



Impartial and Objective 

 

 The regulating body should avoid any conduct, 
comments or questions that leave the impression 
that they do not have an open mind to the applicant’s 
submissions within the context of the requirements 
of the Act and regulations; 

 

 



Making Decisions by Committee 

 

 Section 8 requires written reasons and advice to an 
unsuccessful applicant; 

 

 This requires the chair  to facilitate an committee 
members to articulate their reasons for rejecting an 
application; 

 

 Consensus is not necessary; a majority view is fine but 
the reasons of the majority need to be stated so accurate 
reasons can be provided 



Written Reasons 

 

 Need to accurately state  your true reasons for 
rejecting an application; 

 

 Need to be logical and sensible but need not be 
lengthy; 

 

 Need to relate the facts of the individual application 
to the conclusion of the Committee. 



Policies and Practices 

 

 You can have policies and practices that you 
generally follow but you must consider  whether to 
depart from those policies or practices in individual 
circumstances 

 

 If you nevertheless decide to follow your policies or 
practices and reject an application your reasons 
should reflect your considerations 



Helpful Advice 

 

 Section 8(d) 

 

 Be careful  what you advise because it may be 
unreasonable to later reject an applicant who follows 
your advice 



Review- Section 10 

 

 To comply with Section 10 you may well have to 
obtain amendments to your governing statute. 

 

 Section 10 requires you to provide an opportunity for 
an unsuccessful applicant to provide new 
information and make submissions to an internal 
review decision maker who can grant registration 



Review Procedure 

 
 The decision masker could be an individual or a 

committee 
 
 The decision maker shall not have participated in the 

decision under review 
 
 A full consideration of the application including  the 

possibility of new evidence is required. 
 
 The review process must be completed within a 

reasonable time 
 



Written or Oral submissions. 

 

 The regulating body can specify whether to receive 
oral or written submissions; 

 

 Most regulating bodies will prefer a written process 
but should retain the option of an oral hearing if 
fairness requires 

 

 

 



Training the Review Decision-maker 

 

 The requirement of training of the review decision 
maker and the right of an applicant to present 
evidence and to receive written reasons  for a 
decision implies a careful adjudication of the facts 
and the registration requirements in the governing 
legislation 

 



Elements of Review Process Training 

 

 The requirements to the governing statute and 
regulations; 

 FRPA requirements 

 The principles of procedural fairness 
 Impartial conduct of the review 

 Meaningful opportunity to provide information and make 
submissions 

 How to conduct a hearing 

 Decision-making by committee 

 Preparing written reasons 



What to do 
 

 Review your Act and Regulations to assess whether 
amendments are required to comply with FRPA 

 Prepare information for applicants to comply with Section 7 

 Establish a process for access of applicants to your records 

 Train your decision makers in FRPA requirements and in 
providing written reasons 

 Establish a review process that works for you 
 Single reviewer? 

 Multiple reviewers? 

 Review Committee? 

 Train the reviewers 

 Assess the whole thing for transparency, objectivity, 
impartiality and fairness. 

 

 

 



What  To Do 

 
 Assess your governing statute and regulations to see if 

changes are needed to establish an internal review 
 
 Determine whether to have a single reviewer , a number 

of reviewers or a Review Committee 
 
 Arrange training for the reviewer or Committee on how 

to conduct an internal review 
 
 Organize a system that keeps the reviewer from 

involvement in registration decisions. 



Training for Review Body 

 Your Act and Regulations 
 What does your Act and Regulations require for registration? 

 What does your Act and Regulations require as the process for 
making application for registration? 

 What does your Act and Regulations provide fror review of a 
decision denying registration? 

 The concept of jurisdiction. 

 The Fair Registration Practices Act 
 What information must be provided Sections 7 and 9? 

 What process is required in considering applications-Section 8? 

 What  disclosure should be given to applicants if rejection is being 
considered? 

 What is the  process for review of a rejection-Sections 10 and 12? 

 

 



Training for Review Body- Procedural Fairness 
Issues 

 What review procedures are set out in the governing 
legislation? 

 Should there be an hearing in writing only or in 
person? 

 Disclosure requirements in FRPA Section 12. 

 Providing a meaningful opportunity to be heard. 

 The role of the decision maker whose decision is 
under review 

 Making decisions and giving reasons 

 



Hearings in Person- Evidence 

 Introduce everyone and state the purpose of the hearing 
i.e. to review  the decision rejecting registration. 

 Ensure that the applicant has the  information required 
by Sections 7 and 9. 

 Ensure that the material to be considered by the Review 
body from the written file  is identified and that the 
applicant has all of it. 

 Ask if there are any issues of disclosure. 
 Ask if the applicant has any new evidence. 
 If there is new  evidence  permit the applicant to present 

it either by documents or verbally. 
 Allow the decision maker to respond to the new evidence 

with additional information if required. 
 



Hearings in Person- Submissions 

 You already have the decision makers reasons for 
rejection. 

 Allow the applicant to make submissions on why 
their application for registration should be granted. 

 The applicant can refer to the file material and the 
new evidence, the information provided under 
Sections 7 and 9, the governing Act and Regulations. 

 Allow the decision maker to respond to the 
applicant’s submissions. 

 Give the applicant the last word in response. 



Making the Decision 

 Be clear about what the issue is.  

 Be clear about the requirements of the governing 
legislation. 

 Consider the evidence before the review body and 
the arguments from the applicant  and consider the 
reasons for rejection given by the decision maker. 

 Apply the governing Act and Regulations to the 
evidence—make your decision on the issue in the 
review 

 



Written Reasons 

 Written reasons should refer to the application for 
registration and the reasons for the decision maker for 
rejecting the application. 

 The reasons should summarize the request for review and the 
position of the applicant. 

 Set out the relevant provisions of the governing legislation. 
 Clearly state the issue in the review. 
 Review the evidence as it applies to that issue. 
 State your decision in the review and explain that decision by 

relating the requirements of the governing legislation to the 
evidence before the Review body. 

 Conclude with a clear statement as to whether the decision 
under review is upheld, reversed or modified. 



 


